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House Calendar No. 426 
93D CoNGREss } HOUSE OF REPRESENTATIVES { REPORT 

9Jd Session No. 93-1305 

Il\IPEACHMENT OF RICHARD M. NIXON, PRESIDENT OF 
THE UNITED STATES 

AUGl'ST :!0, 1974-Referred to the House Calendar and ordered to be printed 

Mr. Ronrno, from the Committee on the ,Judiciary, 
submitte>d the following 

REPORT 
toge>ther with 

SUPPLEl\IENTAL, ADDITIONAL, SEPARATE, DISSENT
IXO. ~IIXORITY, INDIVIDUAL AND CONCURRING VIEWS 

The Committee on the Judiciary, to whom was referred the consid
rration of l'<'Comn1<'ndations concerning the exncisc of the constitu
tional powrr to impeach Richard 1\(. Nixon, Presid<>nt of tht' United 
States, haYing considered the same, rPports thereon pursuant to H. 
Res. 803 as follows and recommends that the House exercise its con
stitutional power to impeach Richard l\I. Nixon, President of th<' 
Cnit<>d States, and that articles of impeachment be rxhibitrd to the 
Senate as fo1lows: 

RESOLUTION 

Impeaching Richard l\L Nixon, President of the United States, of 
high crimes and misdemeanors. 

Resolved, That Riclmrd M. Nixon, President of the United States, 
is impeached for high crimes and misdemeanors, and that the follow
ing articles of impeachment be exhibited to the Senate: 

Articles of impea.chment exhibited by the House of RepresentativeR 
of the United States of America in the name of itsel£ and of all of 
the people of the United States of America, against Richard M. Nixon, 
President of the United States of America, in maintenance an<l 
support of its impeachment against him for high crimes and 
misdemeanors. 

ARTIOLE I 

In his conduct of the office of President of the United States, 
Richard M. Nixon, in violation of his constitutional oath faithfully 

(1) 
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to execute the office of President of the United States and, to the best 
of his ability, preserve, protect, and defend the Constitution of the 
United States and in violation of his constitutional duty to take care 
that the laws 'be faithfully executed, has preyented, obstructed, and 
impeded the administration of justice, in that: . 

On June 17, 1972, and pr~or thereto, ?gents of the Committee for 
the Re-election of the President committed unlawful entry of the 
headquarters of the Democratic National Co!11mitte~ _in "\Yashi_ngton, 
District of Columbia, for th11 purpose of securing pohtical mtell.1gef!-ce. 
Subsequent thereto, Richard M. Nixon, using the powers of lus lngh 
office, engaged personally and through his subordinates and agents, m 
a course of conduct or plan designed to delay, impede, and obstruct the 
investigation of such unlawful entry; to coyer up, conceal and protect 
those responsible; and to conceal the existence and scope of other un
lawful co,·ert actiYities. 

The means used to implement this course of conduct or plan included 
one or more of the following : 

( 1) making or causing to be made false or misleading state
ments to lawfully authorized i1westigative officers and employees 
of the United States; 

(2) withholding relevant and material evidence or information 
from l~wfully authorized iiwestigative officers and employees of 
the Umted States; 

(3) appl'oving, co1Hloning, acquiescing- in, and counseling wit
nesses with respect to the giving of false or misleading statements 
to lawfully authorized investigative officers and employees of the 
Unitell States and false or misleading testimony in duly instituted 
judicial and congressional proceedings; · 

( 4) interfering or endeavoring to interfere with the conduct of 
investigations by the Department of ,Justice of the United States, 
the Federal Bureau of Investigation, the Office of ·watergate Spe
cial Prosecution Force, aml Congressional Committees; 

( 5) approving, co1~cloni11g, and acquif'scing in, the smreptitious 
payment of snbstantml smns of money for the pmpose of obtain
ing the silence or influencing the tPstimony of witnesses. potential 
witnesses or inclividmtls who participated in such 1mlawful cntry 
and other illegal actiYities; 

(6) endeavoring to misnse the Central Inte11igence Agency, an 
agency of the United States; 

(7) disseminating information recefred from officers of the De-
1~artment of ,Justice of the United Rtates to subjects of inYesticra
t1011s conducted by l~w-fully authorized investigative officers a~1d 
e!'1J?loyees of th: 1Trn_ted S~atPs, for the pmp_ose o_f aiclin,g and as
s1stmg sud~ s11b,1eets m tl~en· at~empts t? av011l cnminal liability; 

(8} maku~g _false or nuslea<lmg puplw statements for the pur
pose of decernng the 1wop]e of the tTnited States into belieYino
th_at a thorough and ~omplete ~nvestigation had been conducted 
with respect !o aUegat10ns of m1scon<lnct on the part of iwrsonn l 
o~f the ~xrcutive branch of ~he Fnitr1l St~tes and Jwrsonnrl of tl:e 
( omm1ttec for the Re-election of tlH' PrPsHlent a1i<l tliat tl · I f I • , ' , - 1ere "·as no mvo vement ~ sue 1 p1:rsom1cl m such misconduct; or 
.· (V) endeavo_rmg to can~e prospective clefernlants, and indi

' 1cluals duly tned and conv1cte<l. to expect favored treatment and 
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considl'rntion in ret11rn ~or thl'ir silt'nrf' or :false testimony, or 
rewarding irn1i Yi{lua]s for tllf'ir sill'HCl' 01· falsP t<>stimony. 

In all of tl1is, Rielrnnl l\L Nixon has adi'tl in n nHH11H'l' rnntrary to 
his trnst .as Pl'f'Sident arnl snln·0rsin• of constitutional g·oyernment, 
to the ~reat pr\:>jndirc> of thl' rirnsP of Jaw ancl jnsti<·c• aml to the mani-
fest injnrfof thl' pNip1l' of tlw 1 Tnitt,<1 Stat l's. · • 

"
7hc>refore Riehard l\L Xixon, hy snch rornlnd. wal'l'Hnts im1wach

ment and trial, awl l'l'lllo-rnl from officr . 

. \nncrn JI 

Using tlw pmwrs of the office of PrcsidPnt of tlw l_Tnite<l States, 
Rirhanl l\I. Nixon, in Yiolntion of his constitutional oath faithfully 
to exrcutr the oflkl' of Prl'sident of tlw United Stah'R and, to the best 
of hi.s nhilit>·· prrsprw, protC'ct, and defend 11,r Constitution of the 
FnitPrl 8tnh·s, and in 1lisregarcl of his constitutional duty to take 
rare that the laws lw faith fnlly rxeeutecl, has 1·crwatrdly r11gagrd in 
rondnrt vio{ating- the ronst.itutional rights of ('itizr11,-, impairing the 
dne and propPr ndministrntion of justirr and thl" rondnrt of lawful 
inquiries, or rontmvening the laws g-overning agencil'S of the 1>Xecu
tive branch and tlw pnrposl's of thi•sp agmci(•s. 

This conduct has in<'lndrd onr or more of the following: 
{l) He has, arting personally and through his subordinates 

and agent:a, Prnlr:n-oretl to obtain from thr IntPrna 1 Re,·enue 
8(,rvice, in violation of tlw eonstitnti011al rights of citizrns, con
fidential information contain<>d in ineome tax r<'tnrns for pur
poses not anH1orizPd hy la,v, and to canse, in Yiolntion of the 
constitutional ri,ghts of citizens, incomC' tax nudits or other in
come tax investigations to he initiated or rondurted in a discrimi
natory manner. 

(2f He misnsPd the FC'rleral TI11rean of Inv<'stigation. the Secret 
Service, and other ex<'rntive pN·so1mel, in Yiolntion or disregard 
of the constitutional rights of citizens. by directing or authoriz
ing such agencies or personnel to conduct or continue electronic 
surveillance or other im7<"stigations for purposc,s unrelated to 
national sPrnrity, the Pnforcrment of laws. or any other lawful 
function of his offiep; he did direct, authorize, or permit the use 
of information obtained thereby for purposes unrelated to na
tional security, the !:'nforcement of laws. or any other lawful 
function of his office; and h<> did direct the concealment of cer
tain records mnde by the Federal Bureau of Investigation of 
electronic surveillance. 

( 3) He has, actin~ personally and through his subordinates 
and agents, in violat10n or disreganl of the constitutional rights 
of citizens, authorized and permitted to be maintained a secret 
investigative unit within the office of the President, financed in 
part with money derh-ecl from campaign contributions, which 
unlawfully ntiJizc>d thr resonrct>s of tlw Ct>ntral Inte11igence 
Agency, engaged in covert and unlawful activities, and attempted 
to prejudice the constitutional right o:f an accused to a :fair trial. 

( 4) • He has failed to take care that the laws were :faithfully 
executed by failing to act when he knew or had reason to know 
that his close subordinates endeavored to impede and frustrate 
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lawful inquiries by duly constituted executive, judicial, and legis
lative entities concerning the unlawful entry into the headquarters 
0£ the Democratic National Committee, and the cover-up ther~of, 
and concerning other unlawful activities, including those relatmg 
to the confirmation of Richard Kleindienst as Attorney General of 
the United States, the electronic surveillance of private citizens, 
the break-in into the offices of Dr. Lewis Fielding, and the cam
paign financing practices of the Committee to Re-elect the 
President. 

(5) In disregard 0£ the rule of law, he knowingly misused the 
executive pow·er by interfering with agencies of the executive 
branch, including the Federal Bureau of Investigation, the Critpi
nal Division, and the Office of Watergate ~pecial Prosecution 
Force, of the Department of Justice, and the Central Intellig~nce 
Agency, in violation of his duty to take care that the laws be :faith
fully executed. 

In all 0£ this, Richard M. Nixon has acted in a manner contrary to 
his trust as President and subversive of constitutional government, to 
the great prejudice of the cause of law and justice and to the manifest 
injury of the people of the United States. 

Wherefore Richard M. Nixon, by such conduct, warrants impeach
ment and trial, and removal from office. 

ARTICLE III 

In his conduct of the office o:f President of the United States, 
Richard M. Nixon, contrary to his oath faithfully to execute the office 
of President of the United States and, to the best of his ability, pre
serve, protect, and defend the Constitution of the Unit~d Stat~s, and 
in violation of his constitutional dnty to take care that the laws be 
faithfully executed, has failed without lawful cause or ex~mse to pro
duce papers and things as directed by duly authorized subpoenas 
issued by the Committee on the Judiciary of the .House of Rep,:r;esenta-

'.tives on April 11, 1974, May 15, 1974, May 30, 1974, and ,Tune 24, 1974, 
and willfully disobeyed such subpoenas.' The subpoenaed papers and 
things were deemed necessary by the Committee in order to resolve by 
direct evidence fundamental, factual questions relating to Presidential 
direction, knowledge, or approval of actions demonstrated by other 
evidence to be substantial grounds for impeachment of the President. 
In refusing to prod.nee these papers and things, Richard M. Nixon, 
~ubs~itut~ng his judgment as to what mater~als were necessary for the 
mqmry, interposed the powers of the Presidency a<Tainst the lawful 
subpoenas _of the Ho.use of Representatives, thereby ~ssuming to him
self furrctl!lns and Judgments necessary to the exercise of the sole 
power of impeachment vested by the Constitution in the: House of 
Representatives . 

. In all of this, ~ichard M. Nixon ~as acted in. a rr~anner contrary to 
lus trust as Pr~s1~ent and subversive of conshtnhonal ~overnment 
to the great pre1ud1ce of the cause of law and justice, and to the mani~ 
fest injury of the people of the United States. ·' 

Wherefore Richard M. Nixon, by such conduct, warrants impeach-
ment and trial, and removal :from office. · ' 
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COMMITTEE CONSIDERATION 

The Constitution provides in Article I, Section 2, Clause 5, that 
"the House of Representatives shall have the sole power of impeach
ment." Article II, Section 4 provides, "The President, Vice President. 
,and all civil officers of the United States shall be removed from Office 
on Impeachment for, and Conviction of, Treason, Bribery, or other 
high Crimes and Misdemeanors." 

Resolutions to impeach President Richard M. Nixon were intro
duced by members of the Honse in the last session of Congress and re
ferred to the Committee on the Judiciary. On November 15, 1973, the 
House adopted H. Res. 702 to provide additional funds for the Com
mittee for purposes of considering these resolutions. On December 20, 
~973! special counsel was employed to assist the Committee in its 
mqmry. 

On February 6, 197 4, the Committee recommended that the House 
explicitly authorize the Committee's investigation to determine 
whether the House should exercise its constitutional power to impeach 
President Nixon. 

On February 6, 1974, the House of Representatives, by a vote of 
410 to 4, adopted H. Res. 803. That resolution authorized and directed 
the Committee on the Judiciary 
to investigate fully and completely whether sufficient grounds exist for the House 
of Representatives to exercise its constitutional power to impeach Richard M. 
Nixon, President of the United States of America. The Committee shall report 
to the House of Representatives such resolutions, articles of impeachment, or 
other recommendations as it deems proper. · 

As part of the resolution the Committee was granted the power of 
subpoena for its investigation. In its report to the House on H. Res. 
803, the Committee had stated : 

The Committee's investigative authority is ·intended to be fully coextensive 
with the power of the House in an impeachment investigation-with respect to 
the persons who may be required to respond, the methods by which response may 
be required, and the types of information and materials required to be furnished 
and produced. 

On February 21, 1974, the Committee received a report from its 
impeachment inquiry staff entitled, "Constitutional Grounds for Presi~ 
deutial Impeachment." The report reviewed the historical orio-ins of 
impe3:ehm~nt, the jntentions of the framers of the Constitntion, :'nd the 
Amencan 1mpeachme~t cases. The rep_ort al~o addressed the question 
whether grounds for 1mpeaC'l1ment, "high crimes and misdemeanors " 
must be crimes under the ordinary criminal statutes. The report co~
cluded as follows : 

Impeachment is a constitutional remedy addressed to serious offenses against 
!h~ s~stem of gove1;1n:ent. The purpose of impeaohment under the co11stitution 
1~ md1c:3-ted ~Y the hm1ted scope of the remedy (removal from office and possible 
d1squallficatlon from future office) and by the stated grounds for impeachment 
(treason, bribery and other high crimes and misdemeanors). It is not controlling 

(6) 
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whether treason and bribery are crimina}. More important, thev are constitu
tional wrongs that sullvert the structure of government, or undermine the in
tegrity of office and eYen the Constitution itself, and thus are ''high" offenses in 
the sense that word wa~ US('d in English impeachments. 

The framers of our Constitution consciously adopted a particula:r phrase from 
the English practice to help define tile t'Onstitutional grounds for rC'mo,·al. 'l'he 
content of the phrase "high Crimes and )lisdeme:mors" for tlle framers is to be 
related to what the frmuers knew, 011 tlw whole, about th(' English practice-
the broad swei'}l of Eug"lish constitutio11ul history and the yital role impeach
ment had played in tla• limitation of roJ·al prerogative and t!H' control of abuses 
of ministerial and judicfol power. 

Impeachment was not a remote subjert for the framers. Even as they labored 
in Philadelphia, the impeachment tt-ial of Warren Hastings, Gm·ernor-General 
of India, 1yas pending in London, a fuct to whieh George :'llason made explicit 
reference in the Convention. Whatever may be said on tlle merits of Hastings' 
conduct, the chargE>s against him E>xemplifit>d the central aspect of impeachment
the parliamentary effort to reach grin-e abuses of go,·ernmental power. 

The framers understood quite clearly that the constitutional system they were 
creating must include some ultimate check on the conduct of the e:x:ecutive, par• 
ticulnrly as they came to reject the suggE>sted plural executive. While insistent 
that balance between the executive and legislative branches he maintained so 
that the executive would not become the creature of the legislature, dismissible 
at its will, the framers also recognized that some means would be needed to deal 
with excesses by the executive. Impeachment was familiar to them. They under• 
stood its essential constitutional functions and perceived its adaptability to the 
American contest. 

While it may be argued that some articles of impeachment have charged con
duct that constituted crime and thus that criminality is au essential ingredient, 
or that some llave charged conduct that was not criminal and thus that criminal• 
ity is not essential, the fact remains that in the English practice and in several of 
the American impeachments the criminality issue was not raised at all. Tlle 
emphasis has been on the significant effects of the conduct-undermining the 
integrity of office, disregard of constitutional duties and oath of office, arrogation 
of power, abuse of the governmental process, adverse impact on the system of 
government. Clearly, these effects can be brought about in ways not anticipated 
by the criminal law. Criminal standards and criminal courts were established to 
control individual conduct. Impeachment was evolved by Parliament to cope 
with both the inadequacy of criminal standards and the impotence of courts to 
deal with the conduct of great public figures. It would be anomalous if the 
framers, having barred criminal sanctions from the impeachment remedy and 
limited it to removal and possible disqualification from office, intended to restrict 
the grounds for impeachment to conduct that was criminal. 

The longing for precise criteria is understandable; advance, precise definition 
of objective limits would seemingly serve both to direct future conduct and to 
inhibit arbitrary reaction to past conduct. In private affairs the objective is the 
control of personal behavior, in part through tlie punishment of misbehavior. 

In genernl, ndvnnce definition _of standards respecting_ private conduct works 
reasonably well. However, where the issue is presidential compliance with the 
constitutional requirements and limitations on the presidency, the crucial factor 
is not the intrinsic quality of behavior but the significance of its effect upon our 
constitutional system or the functioning of our government. 

It is useful to note three major presidential duties of broad scope that are 
explicitly recited in the Constitution: "to take Care that the Laws be faithfully 
executed," to "faithfully execute the Office of President of the United States'.' 
and to "preserve, protect, and defend the Constitution of the United States" to 
the best of his ability. The first is directly imposed by the 'Constitution; the 
second and third are included in the constitutionally prescribed oath that 
the President l-8 required to take before he eutns upon the execution of his office 
and are, therefore, also expressly imposed by the Constitution. 
' The duty to take care is affirmative. So is the duty faithfully to execute the 
office. A President must carry out the obligations of his office diligently and 
in good faith. The elective character ·and political role of a President make it 
difficult to define faithful exercise of his powers in the .abstract. A President 
mu;:;t make polic•y and exE)rC'ise discretion. This discretion 11ecessarily is broad, 
especially in emergency situations, but the constitutional duties of a President 
impose limitations on its exercise. 
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The ''take care" duty emphasizes the ~esponsibilitY_ of_ a Presi~ent. for ~; 
overall conduct of the executive branch, which the Constitution vest& in him : 1ih. · 
He must take care that the executive is so organized and operated tha •lS 

duty is performed. t· t t· " to The duty of a President to "preserve, protect, and defend the Cons 1 u ion 
the best of his ability includes the duty not to abuse his powers or transgress 
their limits-not to violate the rights of citizens, such as those guaranteed by the 
Bill of Rights, and not to act in derogation of powers vested elesewhere by the 
Constitution. . d f · h 

Not all presidential misconduct is sufficient to _co1;stitute gr?u!1 s or impeac_ • 
ment. There is a further requirement-substantiahty. IJ?- dec1dmg whethe! this 
further requirement has been met, the facts must be co~s1dered as a whole m the 
context of the office not in terms of separate or isolated events. Because 
impeachment of a Pr~sident is a grave step for the nation, it is to. be _Predicated 
only upon conduct seriously incompatible with either the constitutioi:al ~orm 
and principles of our government or the proper performance of constitutional 
duties of the presidential office. 

On February 22, 1974, the :full Committee on the Judiciary unanj
mously adopted a set of procedures governing confidentiality for the 
handling of material gathered in the course of its impeachment 
inquiry. The purpose and effect of these rules was that the Committee 
ai>, a-whole deferred, until the commencement of the initial presentation 
on May 9, its access to materials received by the impeachment inquiry 
staff. Only the Chairman and the Ranking Minority Member had ac
cess to, supervised and reviewed the assembly of eviclentiary material 
and the preparation of transcripts of the President's recorded 
conversations. 

In a status report to the Committee on March 1, 1974, the Inquiry 
staff reported on investigations in six principal areas: 

A. Allegations concerning domestic surveillance activities conducted by or at 
the direction of the White House. 

B. Allegations concerning intelligence activities conducted by or at the direc
tion of the White House for the purpose of the Presidential election of 1972. 

C. Allegations concerning the Watergate break-in and related activities, 
including alleged efforts by persons in the White House and othern to "cover 
up" such activities and others. 

D. Allegations concerning improprieties in connection with the personal fi. 
nances of the President. 

E. Allegations concerning efforts by the White House to use agenciei- of the 
executive branch for political purposes, and alleged White Hom,e iin-ol,·ement 
with election campaign contributions. 

F. Allegations concerning other misconduct. 

In anticipation of the presentation of evidentiary material by the 
Inquiry staff, the Committee on l\fay 2, 1974, unanimously adopted,,a 
set of procedures for this presentation. These procedures were .con
sistent with four general principles: 

.f;irst, the C?mmit~ee wouM receh-e f~om the s"taff _anrl consiiler initially all 
reliable material wluch tended to establlsh the facts m issue. At the time that 
the evid~ntiary procee~ings began, the Committee would give the President the 
oppor~umty to have his counsel present and to receive such documents and 
D?-aten~ls as the staff presented to the Committee Members for · their con-
sideration. · 
. Secon~, during th'; presen~ation pf this e,;identiary material, whether in execu

h;ve or m ope_n session subJect t_o the rules of the House, the Committee would 
give tlle !='resident the opportumty to haYe his, counsel present aud to h . th 
presentation. ear e 

Third, at t~e end of this presentation, the Committee WOllld give the Pre ·d t 
\he OJ?J.:!Orlun1;ty to have his coun~el ~alee his position 'k,nown, either or;1~ e~r 
m wntmg, w1tll respect to the ev1dent1ary material received by the Commiftee. 
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At that tl.me, President's counsel ,vould he gh·en the opportunity to recommend 
to the Committee names of witnesses to be called and to advise the Committee 
as to the witnesses· expected .testimony. 

Fo_urt11, if and wl1e1; witnei<se.: were cn1l<>d, the C'ommittee would give the 
Pre.•udent the opportunity to ha,·e his cotmsel 11.:k such questions of the witnesses 
ns the Committee deemed appropriate. 

From :\fav !), HIU through ,Tmw 21. W74, the C'ommittee considt'rt'd 
in l'X{'Cntivr session approximntely six hundrr<l Hfty "statrmmts of 
infon~1ation'' and more t~ian 7.20h pagrs of snppoi:tin~ edrlentiary 
matnrnl presPl!led by the nu1mry stnfl'. ThP stntrnwnts of information 
and supporting- evitlentiary material. fnrnishPd to cach MPmber of 
thP Co~nmi~trt' in 36 I:otehooks, presr~1t<'<l m~tl'rial on sen'ral Rubjccts 
of _the 11111mry: the "atrrgat0 hrPak-m and its aftPrmath, ITT, dairy 
price supports, domestic surwillimc(•, abnse of the IRS. and the activi
ties of the Spt'cia 1 Prosl'cntor. Tht' staff also prl"sentl'd to the Commit
tee written rt'ports on President X ixon 's income taxes, prC'sid<'ntial 
impoundm<'nt of funds appropriated by Congress, and the bombing 
of Cambodia. · 

In each notC'book, a statement of information relating to a particu
lar phas0 of the innst.igation vrns imnwdiately followed bv supporting 
Pdd<'ntiary material, which incl11ded copies· of doeunwiits and t<'sti
mony (nrneh of it already on public 1•pcord), transcripts of presidPn
tial conY<'rsatious, and affidavits. A d<'liherate nnd scrupulous absten
tion from rondnsions, eYen by implication, was obs<'rwd. 

The Committee hPard recordings of ninetPrn pr<'sidential conversa
tions and <lktabelt recollt'ctions. Tlw prt'sidential c011Ycrsations were 
\1l"itlwr pnrnphrase1l nor snmmarized hy the inquiry staff. Thus, no 
inferN1ces or conclnsions were <lrnwn for the f!ommittef'. During the 
com'S<' of the lwarings. :Members of thf' ("ommittf'e listened to each re
c9rding and simultaneously follo.wd transcripts prepar<'<l by the in
qnirY staff. 

Oi1 Jnne 27 and 28, 1974, Mr. ,James St. Cl:;dr. SpPrial Counsel to th0 
PrPsident made a further presC'ntation in a similar manner and form 
as the in(lni1;y staff's initial prrsentntion. The C'ommittee Yotcd to make 
public tlw ii'1itial presentation by the inquiry staff. including substan
tially all of the supporting mate'i·ials presented at the hearings, as well 
as the PrPsident's response. 

Between .July 2, 1974, and .Tuly 17, 1974, after thl' initial presenta
tion, the Conmiittee heard testimonv from ninr witnesses, ineJuding all 
the witnl'SSPS proposed by the President's connsPl. Thl' witnesses were 
inkrrogatPd by counsel for the Commit_tee, ~Y Special counsel to the 
President pursuant to the rules of the Comm1tt<'e, and by Members of 
the Conunittee. Th(': Committ<>c the.n heard an oral summation by 
Mr. St. Clair and received a written brief in support of the. President's 
position. . . . . . . . . , . 

The Committee concluded 1ts hearmgs on_July 17, a week m advance 
of its public dehate on whether or not to recommend to the House that 
it exercise its constitutional power of impeachment. In prcparat.ion £or 
that debate the majority and minority members of the im.pearhnwnt 
inquiry staff presented to the Committee "summaries of information.'' 
· On Julv 24 25, 26, 27, 29, and 30, 1974, the Committee held its debate 

in open 'ineetings, which were teJey!sed. pur~n~nt to H. Res. 1107, 
adopted by the House on July 22, 19,4, perm1ttmg coverage of Com-
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mittee meetings by electronic media. The Committee's meetings were 
conducted under procedures adopted on July 23, which provided both 
for general debate of no more than ten hours on a motion to recomm~nd 
a resolution, together with articles of impeachment, impeachmg 
Richard M. Nixon and £or consideration of the articles after the con
clusion of general debate. Each proposed article:and a4ditional articles 
were separately considered for amendment and immediately thereafter 
voted upon as amended for recommendation to the House. The pro
cedures further provided: 

At conclusion of consideration of the articles for amendment and recommenda
tion to the House if any article has been agreed to, the original motion shall be 
considered as adopted ancl the Chairman shall report to the House said Resolution 
of impeachment together with such articles as have been agreed to or if articles 
are not agreed to, the Committee shall consider such resolutions or. other recom
mendations as it deems proper. 

On July 24, at the commencement of general debate, a resolution 
was offered including two articles of impeachment. On July '26, an 
amendment in the nature of a substitute was offered to Article I., In 
the course of the debate on this substitute, it was contended that the 
proposed article of impeachment was not suffidently specific. Propo
nents of the substitute argued that it met the requirements of speci! 
ficity under modern pleading practice in both criminal and civil 
litigation, which provide for notice pleading. They, further argued 
that the President had notice of the charge, that his cot1nsel had par
ticipated in the Committee's deliberations, and that the factual details 
would be provided in the Committee's report. 

On ,July 27, tht> Committee agreed to the amendment in the nature 
of a substitute for Article I by a vote of 27 to 11. The Committee then 
adopted Article I, as amended, by a vote of 27 to 11. Article I, as 
adopted by the Committee c11arged that President Nixon, using the 
power of his high office, engaged, personally and through his sub
ordinates and agents, in a course of c~mduct or plan designed to delay, 
impede, and obstruct the investi,\:mtion of the unlawful entry into the 
headquarters of tl1e Democratic National Committee in Washington, 
D.C., for the purpose of securing political intelligence; to cover up. 
conceal and protect those responsible; and to conceal the existence and 
scope of other unlawful covert activities. 

On Ju]y 29, an amendment in the nature o:f a substitute was offered 
for Article II of the proposed resolution. After debate, the substitute 
was agreed to by a vote of 28 to 10. Tpe Committee then adopted Arti
cle II, as amended, by a vote of 28 to 10. Article II, as amended, 
charged that President Nixon, usint:r the power of the office of Presi
dent of the United States, repeatedly engaged in conduct which vio
lated the co~s~ituti~:mal rip;ht~ of citizens; which impaired the due and 
pro_per admm1stratlon of Justice an~ the conduct of la)Vful inquiries, or 
which contravened the laws govermng agencies of the executive branch 
and the purposes of these agencies. · 

On .Tnly_ 30, an additional article was offered as an amendment to 
the resolution. After debate, this amendment was adopted by a vote of 
21. to 17 and _b_ecame. Article III. Article III charged that President 
N1xo_n, by fa1hng, without lawful cause or excuse and in willful dis
obedience of the subpoenas o~ the House, to produce papers and things 
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that the Committee had subpoenaed in the course of ifs impeachment 
inquiry, assumed to himself functions and judgments necessary to the 
exercise of the constitutional power of impeachment vested in the 
House. The subpoenaed papers and things had been deemed necl'ssary 
by the Committee in order to res_qh-e, by direct edqence, fundamental, 
factual questions related to presidential direction, knowledge, or 
appproval of actions demonstrated by other evidence to bo substantial 
grounds for impeachment. 

On Jnly 30, the Committee considered an amendment to add a 
proposed Article, which charged that President Nixon authorized, 
ordered and ratified the concealment of information from the Congress 
and supplied to Congress false and misleading statements concerning 
the existeuc(\ scope and natnn• of .\merican bombing operations in 
Cambodia. The proposed .Article stated that these acts were in deroga
tion of the powers of Congress to declare ·war, make appropriations, 
and raise and support armies. By a yote of 26 to 12, the amendment to 
add this Article. was not agreed to. 

Also on .Tul.r ;30, the Committee considered an amendment to add a 
proposed Article, charging that President Nixon knowingly and 
fraudulently failed to report income and claimed deductions that were 
not authorized by law on his Federal income tax returns for the years 
1969 through 1972. In addition, the proposed Article charged that, in 
vjolation of Article II, Section 1 of the Constitution, President Nixon 
had unlawfully received emoluments, in Pxcess of the compensation 
provided by law, in the form of government expenditures at his 
privately owned properties at 8an Clemente, California, and K"v Bis
cayne, Florida. By a vote of 26 to 12, the amendment to add th; .rticle 
was not agreed to. 

The Committee on the .Judiciary based its decision to recommend 
that the House of Representatfres exercise its constitutional power to 
impeach Ric·hard M. Nixon, President of the United States, on evi
dence which is summarized in the following report. 
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THE ORGANIZATION OF THE WIITTE HOUSE A~""D ITS 
RELATIOXSHIP TO THE CO)DIITTEE FOR THE RE
ELECTIOX OF THE PRESIDEXT 

I 

KEY AssocuTEs OF THE PREsmENT 

On January 20, 1969, after taking his oath of office as Presi~ent 
of the United States, Richard M. Nixon brought three key associates 
to the highest level of government. the office of the P_resident. President 
Xixon appointed H. R. Haldeman mite House Chief of Staff. H~ ap
pointed John Ehrlichman Counsel to the President. He appomted 
John )Iitchell Attorney General of the L nited States. 

Haldeman~s association -with President Xixon began in Hl56 when 
Haldeman -was an advance man for then Vice President Xixon. In 
1960 Haldeman was chief ad.a.nee man and campaign tour manager 
for Richard Xixon:s first Presidential campaign. In 196~ Haldeman 
managed Richard Xixonis misuccessful campaign for Gowrnor of 
California. In 1968 Haldeman was the chief of staff for the Presi
denes campaign. (Haldeman testimon~-. 7 SSC ::!c_-;-3) 

The Prt.'sident and John )Iitchell lx>came law partners in Xew 
York City when their firms mer~d on .T,mua1T 1. 1967. In 1968 
:Mitchell was campaign director for-the President":,· election campaign. 
(:Mitchell testimony. 2 H,JC 124-2.1. lfl:2) 

John Ehrlichman was recruited h, Haldeman in fate 19.W to work 
on President Xixon·s 1960 campaign. Durin2" the 1960 Presidential 
campaign Ehrlichman took a leare of absence from his law firm to 
work as an ad,ance man. Ehrlichman workt•d on Richard Xi..~on·s 
1962 campaign for Go,emor of California. Ehrlichman was the tour 
director of the President's lfl6.;;, Presidential campaign. (Ehrlichman 
testimon,. 6 S:3C 2.:\14-1.l, ~5:22-:24: Kalmbach testimon,. 3 H.JC 
532) . . • 

II 

WHITE Ho-c-sE PERsox~""EL 

From ,Januarr 21. 1969, thron!:!'h )fa, 19. 1!)73. H. R. Haldeman 
was President Nixon's chief of statf. He.was in char2"e of administer
ing White Honse operations. He worked directlv w-ith the President 
in the :plannini of the rresident's daily s<'hednli. prodded the Presi
dent mth the mformatlon he requested from the membP1-s of his staff 
and the members of his administration. and relaved instructions from 
the President to other officers and members of .the PXecutin• branch 
of the_ Govemment. Haldeman diri:cted the activities of the President"s 
Ap:Qomtmen~s Secretary and the ID1ite House ~tnff ~Pcretan·. He 
recen-ed copies of memorandums and leth>rs written by S<>nior staff 

(12) 
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members and assistants. He established, subject to the approval of 
the President, the White House budget. H(' had no independent 
schedule. His schedule was that o:f the President. He was at the call 
of the President at all times. Durin~ the reelection campaign, the 
President's campaign organization n_,£i'orted to HaldC'man. The Presi
dent announced Haldeman's resignation on April 30. 1973. 

The following \Yhite House employees and other agents of thE> 
President reported to Haldeman: · 

(1) Lawrence :M. Higby was Haldeman's personal aide and his 
chie_f administratiYe assistant throughout Haldeman's tenure at the 
\\lute House_. He had worked preYiousJy for Hakl('man in pri.-ate 
business and m the 1968 Presidential campaign. Higby snperrised the 
flow of persons. papers, telephone calls, ancl correspondence to Halde
man, acted in Hald<'man 's name, and traveled with him. After Halde
man's resignation, Higby transfenwl to thC' Offict' of )Ianagement 
and Budget. 

(2) In )larch 1971, after working for Herbert Klein, then director 
of communications for the executirn branch. Gordon C. Strachan be
came Haldeman's principal political assistant. Strachan performed 
political assignments for Haldeman. He supervised the \Yhite House 
polling operation and reported on the activities of the Republican 
National Committee and the Committee for the Re-Election of the 
President (CRP). He regularly prepared political matters memoran
dums :for Haldeman on the status of the 1972 election campaign, and 
often carried out decisions Haldeman made on the basis of the infor
mation they contained. After the 1972 election, Strachan was ap
pointed as general counsel of the U.S. Information Agency. 

(3) In ,January 1969. Alexander P. Butterfield was appointed 
deputy a!:sistant to the President. Beginning in January 1970, But
terfiekrs office adjoined the President's. He had responsibility for the 
President's dailv schedule. He oyersaw the administration of the \Vhite 
Honse. including the office of the staff secretary. He reported directly 
to Haldeman and :functioned as Haldeman's deput)· in handling the 
actnal flow of people and papers in and out of the President's office. 
In liarch 1973. Butterfield was appointed Administrator of the Fed
eral A ,iation Administration. 

( 4) Dwight L. Chapin had known Haldeman previously and had 
worked for the President at his law firm for 2 vears before the 1968 
election. In ,Tanuary 1969. Chapin joined the White House staff as a 
special assistant to the President and acted as the President's appoint
ments seC'retary. f'hapin had general plannii:g- responsibility.for the 
President's scheilnle and travel. He reported directly to Haldeman and, 
at times to the President. Two years later. Chapin was appointed 
deputy ~S:5istant t? th": President. Ifo left the White Honse and 
entered prrrnte bnsmess rn February 1973. 

(5) In .January 1969, Ste11hm B. Bull ioinecl the White House staff 
and worked under Chapin in the scheduling office. In February 1973, 
he was appointed a special assistant to t~e PrE>sident ~nd assum_ed 
additional responsibilities for imp1ementmg the President's daily 
schedule. · . 

(6) On ,Ta.unary 20, 1969. Hueh \\.,_ Sloan,_.Tr., became a st_aff assist-
ant to the President. He worked under Chaprn on the plannmg of the 
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President's appointments and travel; He was also-assigned _c~rtai:µ; 
speci_al projects. S!oan left t1:'1e White ~ol!se in ~ar~J:i 1971 to JOlll t~e 
President's reelection campaign orgamzanon. He resigned as the treas
urer of the Finance Committee to Re-Elect· the President (FCRP) on 
July 11, 1972. ' . - , . 

(7) In July 1970, John W. Dean _was hired by Hal~eman :as 
counsel to the Presiden~. Dean had_prev10usly been an_Assoc_i~t~ Dep
uty Attorney General m the Justice Department. _·His duties ·m the 
White House included workin~ with the Justice Department. The 
counsel's office advised the President on technical legal probiems aµq 
prepared legal opinions on issues. Dean was also assigned by Halde" 
man to gather information on political matters of interest to the White 
House. Dean normally reported to Haldeman; but on -certain domestic 
matters he reported to Ehrlichman. Dean ·resigned'on April 30, 1973. ' ' 

(8) In October 1970, Fred Fielding was hired as assistant to 'the 
counsel to the President. He became associate_ counsel in th~ spring of 
1971. He was Dean's "principal deputy." Fielding was appointed dep
uty counsel in early 1973, and resigned from the President's staff on 
,January 11, 1974. -

(9) In January 1969, Herbert G. Klein was appointed·to the newly 
created position of director of communications for the executive 
branch. His office handled many of the "\Vhite House public relations 
and media activities. He and his assistants in the office of communica
tions reported to Haldeman. Klein resigned from the Whit~ House on 
July 1, 1973. ' . . . 

(10) On October 7, 1969, Jeb Stuart Magruder was appointed spe
cial assistant to the President to work on Haldema1i's staff: 'I.1ate1;" in -
1969 Magruder ,...-as also named deputy director of communications. He 
held both positions until he resigned in May 1971 to w6rk in the Presi-, 
dent's reelection campaign organization;· he later became deputy cam~· 
paign director of CRP. Magruder's responsibility anhe White Housti_ 
was public relations. He organized letter writing programs, encour
aged media coverage, and formed private committees to support ad-
ministration positions. · 

( 11) In December 1970, Herbert L. Porter came to the White House 
with the understanding that he would work in the· reelection cam
paign. After doing advance work for about a month, Port~r: was 
offered a job by Magruder on Klein's staff. From January 1intil May 
1971_ he wo1;ked as .a staff assi~tant i:1 the cmnm_imications office, 'wher~ 
he did public r~lat1011s woi:k: 1_n~1udmg schedulmg speakers. Portei; as
sumed schedulmg respons1bihties for the predecessor oro-anization of 
CRP in May 1971. 

0 
• 

(12) On Novem?er 6, 1969, Qh~rJes W. Colson was named special 
cou~sel to the Pres~dent. qoisi:m uutmte_d, p1anned, and execut~d many 
Wh!te House publ!c rela~10~~ an~ m!d1a efforts. He was in ch1J,rge of 
White ~~use relations_ ':1th ~pecial mterest groups" and coordinated 
f_u~d ra1smg for admm1str~t10n proj~'c~s. Co~son also' cfrgap.ized po
htlcal support for the Presi~ent'.s pohc1es. Generally, he reported to 
Haldeman, but he reported d1re7t1y to the'President 011 certain matters. 
On ;March 10, 1973, Colson resigned from t_he Wl;l.ite House. (Colson 
testimony, 3 H,JC 184-85) · ' : · 

(1_3) In September 1969, ~rederick b. La.Rue' *a's appointed a 
special consultant to the President. He served without pay. LaRue 
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rep<?rted, to Haldema:n on the political projects he undertGok for the 
Wh1!e I{p.use._ He res1gD;ed on February 15, 1972, to work in. the Presi
dents !'e-el~tion campaign and later became special assistant to CRP's 
campaign director. 
. ( 14) Herbert Kalmbach became the President's personal attorney 
m 1969. He had_ wor~ed on President Nixon's 1962 campaign for 
Governor of Cahforma and had been associate finance chairman of 
th~ _Presid~nt's 1968 campaign. Kalmbach undertook various fund
ra1smg assignments on behalf of the President from I969 through 
1972. Kalmbach w~s n?t e:f!lployed by the White House, although he 
acted at Haldeman s direction. (Kalmbach testimony 3 HJC 529-30 
594,66Q, 664) · ' ' 
· In January 1969, John D. Ehrlichman was appointed counsel to the 

President. He reported primarily to Haldeman. On November 4, 1969 
he became assistant to the P.resident for Domestic Affairs and th~ 
President's chief assistant in the White House for all domestic mat
ters. He advised the President. on policy and communicated Presi
dential decisions to departments and agencies. On July 1, 1970, the 
Domestic Council was established in the Executive Office of the Presi
dent as a separate entity with its own staff and budget. Ehrlichman 
W!l,S appointed Executive Director. On Jaunary 20, 1973, Ehrlichman 
resigned this position and on January 21 joined Haldeman as one of 
the four principal assistants to the President. He worked in that capac
ity until May 19, 1973. On April 30, 1973, the President announced 
Ehrlichman's resignation from the White House. 

The following were among the members of the White House staff 
tmder Ehrlichman's supervision: 

(1) In January 1969, Etdl Krogh came to the White House. as a 
staff assistant to Ehrlichman. He was deputy counsel to tiie President 
from May 1969 until November 1969, when he was appomted deputy 
assistant to the President for Domestic Affairs. In July 1970, he 
assumed the additional position of Assistant Director of the Domestic 
Council. Krogh:, reported to Ehrlichman,, except on a few matters 
where he reported directly to the President. Kr<;>g;h's i:esponsibilit~es 
in domestic affairs focused on law enforcement, mclu!lrng work with 
the Federal Bureau of Investigation, drug enforcement programs, and 
internal security matters. In July 1971, pursuant to. instructions from 
the President, Krogh organized the White House special investiga
tions unit (the "Plumbers"). His work with the unit continued until 
December 1971. In January 1973 Krogh was appointed Under Secre-
tl.J.ry of Transportation. . . 

(2) In 1969, David Young came to the White House as an admm
istrative assistant to Henry Kissinger in the National Security Coun
cil (NSC). He was Kissinger's appointments secretary. In January 
1971 Young became a special assistant, NSC, in charge of classifica
tion 'and declassification of documents. In July 1971, he was trans
ferred to Ehrlichman's staff and assi1,med to work with Krogh on the 
White House special investigations unit. Young' conti~ued as an as
sistant to Krogh 1.mtil January 1973, when he was appointed to a staff 
position on tJ:ie Domestic Council. He left the·White House in March 
1973,. · ·, · 

(,3) .,G, ,Gordon Liddy became a member of the White House special 
investigations unit in July 1971. His appointment was authorized 
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by Ehrlichman and he was placed OD; the pa:yroll ·of the Domes~ic 
Council. Liddy worked for Krogh until he resigned· from the Wh1; 
House staff in mid-December 1971. He then became counsel to CR 
und in March 1972 moved to a predecessor organization of FCRP. He 
was counsel to FCRP until June 28, 1972. . 

(4) In early July 1971, E. Howard Hunt started work as~ ~lute 
House consultant. He had been recommended by Colson and m.1~1all:y 
·worked under Colson's supervision. In July 1971 H~mt_ was ~ss1gned 
with Ehrlichman's approval to the ,vhite_Hot~se spemal 111vest1gatlons 
unit where he worked under Krogh's direction. Hnnt had spent 21 
year~ with the Central Intelligence Agency. · ·. 

( 5) In late November 1968, Ed ward L. Morgan began wo~·kmg under 
Ehrlichman's supervision to coordinate some of the Pr~s1dent's pe~
sonal affairs. He worked as deputy counsel to the Pre_s1dent, 1eputy 
assistant to the President for Domestic Affairs, and Assistant Director 
of the Domestic Council. Morgan left the White House in January 
1973 and was appointed an Assistant Secretary of t,he Treasury. 

(6) On April 8, 1969, John J. Caulfield, a former New York City 
police detective, was hired by Ehrlichman as a staff assistant to the 
counsel to the President. His duties were to act as liaison with Federal 
law enforcement agencies and to supervise White House investiga
tions. Ehrlichman ordered the investigations Caulfield directed; later, 
when Dean became counsel to the President, Caulfield receh·ed assign
ments from both Ehrlichman and Dean. In March 1972 Caulfield left 
the 'White House to ,vork for CRP. On April 28, 1972, he accepted a 
position in the Treasury Department. On July 1, 1072, C~lilfield be
came the Acting Assistant Director for E11forcement of tlie Alcohol, 
Tobacco, and Firearms Division of the Internal Revenue Service. 

(7) In July 1969, Anthony T. Ulasewiez, a retired New York City 
police detective, was authorized by Ehrlichman to work under Caul
field to carry out 'investigative tasks for the ·white House. Ulasewiez 
,..-as not directly employed by the White House, bnt received investi
gative assignments through Caulfield, and reported to hint He was 
paid by Herbert Kalmbach, the President's personal lawyer, from 
.Tuly 1969 through 1972, and worked with Kalmbach from ,June 197~ 
tln·ough September 1972. · 

Rose Mary ,v oods has worked as President Nixon's personal secre
tary since 1951. She joined the "White Honse· staff as the President's" 
pEi:sonal secretary in January, 1969 and ,Yas promoted to executi've 
ass1~tant and personal secretary in June, 1973. (Rose Mary ·woods 
testimony, In 1·e Grancl Jury, Misc. 47-73, November 8 1973 801 812-'-
1:1; Butterfield testimony, 1 HJC 63). ' ' ' · 

III 

OTHER ADMINISTRATION· OFFICIALS 
' ' 

On .January 20, 1969 Pr~sident Nixon appointed J~hn Mitehell 
,\ttorney Gener~l of the Umted St_a~es. (Mitchell testimony, 2 H.JC 
1~4) In 19~1 M1tc~ell bega1~ orgamzmg the P.resident's,1972 re-elec
t10l1 campa1g1~. Mitchell res1gne~ as Attorney Genc>ral on March 1 , 
19 '2, and o:ffic1ally became campaign director of the 1972 campa1· o-n ' 

e, on 
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April 9, 1972. (Mitchell testimony, 2 HJC 124--25) Mitchell resigned 
as campaign ·director on July 1, 1972, but continued to act as a con
sultant to CRP -throughout the campaign and after the election. 
(Mitchell testimony,2 HJC 125) 

In February, 1969, Richard Kleindienst joined the Nixon Adminis
tration as Deputy Attorney General. (Kleindienst testimony, 9 SSC 
3560) On February 15, 1972 the President nominated Kleindienst to be 
Attorney General to succeed John Mitchell, who was leaving the De
partment of Justice to become head of CRP. (Book V, 606-08) Klein
dienst was confirmed by, the Senate on June 8, 1972. (Kleindienst testi
mony, 9 SSC 3560) On April 30, 1973 the President announced 
Kleindienst's resignation as Attornev General. · 

Iri. November, 19'1'0, President N1xo:n appointed Rqbert Mardian 
Assistant Attorney General in charge of Internal Security Division 
of the' Department of Justice. Mardian had previously served in the 
Nixon Administration as General Counsel for the Department of 
Health, Education and Welfare. From May, 1972 until June, 1972 
Mardian was a political coordinator at the Committee for the Re
election of the President. After June 17, 1972 Mardian acted as a 
counsel to CRP for w:atergate matters. (Mardian testimony, 6 SSC 
2346-47; 6 Presidential Documents 1583). . 

Henry Petersen was a career employee of the Criminal Division 
of the Department of Justice. In January, 1972 the President ap
pointed Petersen Assistant Attorney General in charge of the Crimi-
nal Division. , 

L. Patrick Gray was Acting Director of the Federal Bureau of 
Investigation from May 3, 1972 until he resigned that position on 
April 27, 1973. (Gray testimony, 9 SSC 3450, 3493) Gray had previ
ously served as executive assistant to HEW• Secretary Robert Finch, 
and in the Department of Justice as Assista;nt Attorney General, Civil 
Division. In February, 1972 the. President nominated Gra:y to be 
Deputy Attorney General, but the nomin~tion had not been acted 
11pon by the Senate at the time of his ap.pointment as acting Director 
of the FBI. (Gray testimony, 9 .SSC 3473-75) On February 17, 1973 
the President nominated Gray to be permanent Director of the FBI. 
On Aprjl 5, 1973 the President withdrew Mr. Gray's nomination. (9 
Presidential Documents 335) . 

Richard Helms was the Director of the Central Intelligence Agency 
at the time Richard Nixon became President. Helms had been with 
the Agency since its inception in 1947 and became its Director on June 
30, 1966. Helms left the CIA on February 2, 1973 after being ap
pointed by the President as Ambassador to Iran (Helms testimony, 
8 SSC 3232) 

Vernon Walters, a lieutenant general in the U.S. Army, was ap
pointed by the President to be Deputy Director of the CIA after Gen
eral Cushman left the Agency. Walters began to serve in this capacity 
on May 2, 1972. General Walters had served a~ interpr_eter an~ aide 
to Richard Nixon when he toured South America as Vice President. 
(Wa.lters testimony, 9 SSC 3403-04) 

Maurice Stans was a principal fundraiser in President Nixon's 
1968 campaign. (H,TC. Background-White House/CRP 5) Presi
dent Nixon appointed Stans Secretary of Commerce effective J anu-
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ary 21, 1969. Stans served as Commerce Secretary until Februar:y 15, 
1972, when he resigned to become Chairman of the Finance Committee 
to Re-elect the President. ( Stans testimony, 2 SSC 695) ' 

IV 
OPER.\TIOX OF THE PRESIDEXT'S STAFF 

From ;January, 1970; until March, 1973, Alexander Butterfield, ~as 
personal aide to'the Pr<'sident. His office was next to the Oval Office o:f 
tlrn President; his responsibilitif's were to insure the "smooth running 
of th<:>, Presidrnt's offieinl day." (Butterfield testimony, 1 HJC 9~10) 
He was in a uniquely wc>ll-sn1tl'd position· to know the manner in which 
the PrcsidPnt's staff was organized and op<>rated. 

During his first term as President, according to testimony by 
Butterfield, President Nixon spent almost all of his working time 
with one of a handful of assistants : on a1l matters of policy, direc
tion, politics, and strategy, with H. R. Haldeman; on most domestic 
mnttc>rs, with ,Tohn m1rlichman; on political matters, with Charles 
Colson; and on foreign affairs, with Henry Kis.singer. The vast 
majority of tlw Presifll'nt's tim<.' ·was sp<>nt with Haldeman, (Butter
fi<>kl testimony, 1 H.TC 14-16, 40) who, according to Butterfield, "was 
an extension of the President": 

He [Haldeman] was far and away the closest person to the President. There 
was never any competition with regard to Mr. Haldeman's role .... He was an 
f'Xtt>nsion of the Presidf'nt .... (Rutterfield tN~timony, 1 H,TC 13) 

Haldeman was the alter ego. Haldeman was almost the other President. I can't 
em11hasize that enough. (Butterfielcl testimony, 1 H.TC 66) 

In his public statc>ment of March 12, 1973 refusing to permit 
members of his personal staff to honor requests for Congressional 
appearances, the President himself said: ' 

If the President is not subject to such questioning, it is equally appropriate 
that members of llis staff not be so questioned, for their roles are in effect an 
extension of the Presidency. ("Presidential Statements," 3/12/73, 6) 

In his testimony before the Committee, Butterfield drew an orga
nizational chnrt of the ,vhite Honse ~taff showing the President's 
relationships to Haldeman and to other members of his staff. This 
diagram was made part of the record. · · 



23773

19 



23774

20 

The testimony of other witnesses before the Committee, .John Dean, 
Charles Colson, nnd Herbert Kalmbach, corroborates Butterfield's 
dPsrription of how President Nixon conducted his .office. There are 
some>. diff Pr011c·Ps, notably Colson's f<,stimony as to tlw dir!.'ct n•]a
tionship Colson had developed with the President by 19'72. But Colson 
t,•stific•d that I Iahk•mnn had a practice of asking io screen anything 
that went to th(\ Pn•sident and obtained from ·the few senior staff 
members who bud iH•(•ess to the President ropirs of docmnents sent to 
tlw l'resid.ent. (Colson testimony, 3 II.TC 412) Colson acknowledged 
that lw hm1sf'l f was answerable to Haldeman. (Colson testimony, 
HIT.JC -16S) . 

Pn•sidC'nt Nixon preferred to receive information and reports from 
Hnldrrnan and to comm1micate his decisions through him. Haldeman 
hurl no indep<?ndmt schedule. {Haldeman frstimon'j\ 7 SSC 2871) Hr 
ordinarily spent S(lVeral hours a day with the PrPsitlent- a "good six 
to se.-en times as lllll('h time "·ith the President as anyone else." 
( BuHrrficld testimony, 1 II.JC 40) Except for daily press summaries, 
\•j rl nallv nll written material addressed to the PrPsident was srrerne<l 
aml trai1smittrd through Haldeman. (Bntt-erfield testimony, 1 H,JC 
3G-Hi) 1Yhen the President made a derision, he authorizPd one of his 
aidrs, almost always Hakleman, to see that it was carried ont.1· (Bnt
lerfi(']d testimony, 1 IT.TC 42) B11tterfield testified: 

['J'lw · l'r(•sid<'ntJ <'Onumrnkatc>d hy telephon.- with a gr.-at man,· pPOJlle' at 
night, in the erening><, and during tile da:r. Rut hi;, normal comnnmkatimrs, oral 
and iwwriting, W('l't' jnst to Haldeman, Ellrlielnn:rn and Ki,-;isingPr. It woul.<lJ1<' 
quit!.' 1mn><ual for him to ('Omrnunica!e with a11)·one Pl:se-perhups a few timE's to 
Coh;on during that 107::l c·ampaign year. P.nt almo"'t alway;; with Halcleman, 
almo:st alway:;; with Haldeman. (Butterfield testimony, 1 I-I.TC 66} 

The President's procednre :for implementing· a policy decision is illus
tra1 ed in his approval, in 1970, of the Huston Plan for domestic sur
nillanre and intelligC'nce, gathering. The Presid<'nt created an ad hoc 
intC'lligencc committee consisting of. represcntafrres of the :Xational 
Secnrit;:v Agency, the Defense Inte1hgencc ..:\gene~-, the CIA and the 
FRI. ~\ ftcr the committee prepared a report, Torn Charles Hnston, 
a Presidential staff assistant and 1Yhite Honse representatiw to the 
committee. sent thC' report. ·and a cowring memorandnm to Halde
man. (Bqok YII, 4-3-.8-4-1:) Haldeman in tnm hrought it to the Presi
dl'nt's a·ifontion. The Prrsident decided to accept certain of H11ston's 
recomrn<'rnlations. Haklemnn sent a memorandum to Hnston stating 
that thP PrrsidC'nt hatl approncd thC' r<'commendations and instructed 
IInston fo prepare and distdbnte a formal PrrsidentialdC'cision mrmo
rnrnlmn. (Book YII. H7--i8) Hnston prepai•ed and distributed the de-
rision memonmdwn. ( Book VIL 454-61) . . 

Butterfield tes6fied that Haldeman was im "imph•menter." All im
portant information in Haldeman\; possession was relayed .to the 
PrC'sident; tlw President made all decisions· of eonseqnrnc<'. Rutter-

1 Hal<1emnn hn<l his own staff. Lnwren~</ FHgb;v,,Hal~emnn's personal aide and rhlef ad· 
minh~.troHn~ n~i-.t~tnut. i,::nf!PrYi~Pd the flo"" of ]lf'-r~on~, r.ntp~rR, tP-lenhnne call::; nnd eorre• 
sponrlence to Hnl<lemm1. fforrlon l'!trn<·hau sernd as Hnlrlemnn's principal politi<'al assist
ant: he re~nlarly preimrerl I'oliticnl J\Intters l\Iemornndn for Haldeman on tlle stntns of the 
1972 <>l<>cti'm rnm1mi,rn. Ffls 11rlncinnl assiimm!'nt wns to follow up on the details of T'resl
<lentlnl rle<'lsions ,·omrn1rnl<·nt<'<l to llirn by chief of staff Hnl<lminn. Dwight <'lrnpln artPd as 
tlw· VtP~lflP-nt'fi AnpointmPntA ~eerf'tnry and rfl'po-rtrd <lirP<'tlv to Hnltlf>ma.n on mnttr,ri;; ron .. 
rNninir thP Prf'shlont's srhf'tlnlp an<l traYel. Bru~o KPhrli, th(' ,v11ite House Stnff Srer?tan· 
who OYersnw th-, clay.to-rlny flow of papers within the Wlllte House, worked under Haldeman 
and Butterfield. (ButterfieJ(l testimony, 1 HJ"C 14-16) 
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field testified that it wou1d have been "altogether ont of character" for 
Haldeman to have decided anything more important than minor 
questions of staff management. He also testified : 

l\Ir. JENNER. Was there any occasion during all of the time that ~•011 were at 
the White House that there came to your attention that Haldeman ever did any• 
thinA" without the knowledge of the President? 

l\Ir. BUTTERFH:Lo. No, neYer. 
l\Ir. JENNER. Dealing with White House affair;;? 
l\Ir. BUTTERFIELD. N·o; neYrr, nothing- unilaterally at nll. He was es,ientially

I may have saicl this-but an implementer. l\Ir. Hahleman implemented the 
decisions of the President as did lUr. Ellrlidrnmn but perhnps to a Jes,:er extent. 
But Haldeman especially was an implementer, becan,:e tlw !'resident ran his own 
per;;onal affairs. He was not a decision mak<>r .... I ran hardly recall the de
cisions, any derision,; that he made, unless that it was that the White Honse 
staff mess personnel would wear jackets or something- nlong- that linC'. He im• 
plemented the Preiddent'~ deci«ions. The President was the deeision-maker. The 
Pre~ident \\':l>' 100 pereent in rharg-e. (Butterfield testimony 1 H,JC 69-70; see 
also Hnldeman testimony, 7 SSC 2872) 

Mitchell's testimony ,ms to the same effect in response to questions 
by Representatfre Thornton: 

l\Ir. THOR:>;TON. Did you ever check to determine whether or not the informa
tion relayed to you through Mr. Haldeman was a correct reflection of the Presi• 
dent's instructions? 

l\Ir. l\ItTCHELL. There may have be1m occasions, Conµ:ressman, but I wonld have 
to say that in most all instances that I can recall, Mr. lfaldeman's representa
tions to me of the President's position were truthfully and fully stated. 

l\Ir. THoR:-.ToN. Did you ever check with the President to determine whether 
information you had riassed toward him through lUr. Haldeman had heen re
ceived by him? 

Mr. J\IITCHF.LL. No, I don't believe I did, but I think there again, the record of 
actions coming from such line of communication woul!l indicate that they were 
fully and faithfully conveyed. ( Mitchell testimony, 2 HJC 209-10) 

V 

THE RE-ELECTION CA:iIPAIGN 

Haldeman's responsibility extended to the President"s re-election 
campaign. During the summer and fall of 1971, Haldeman personally 
reYiewed and supervised plans for the development of the re-election 
committee and the assignment of staff to it. He established rules and 
procedures for the transfer of employees from the 1Yhite House staff 
to the rc-<•lection committee, wainr of these rules required his per
smrnl apprornl. (Political Matters l\Iemorandum, 12/6/71, 5 2 ) In 
l\Iarch, Hl71, Hugh Sloan and Harry Flemming, members of Halde
man ·s staff, left the 1'1hite House to become the first members of the 
staff of a predecessor of the Committee for the Re-Election of the Pres
ident (CHP). ( Buttel'field testimony, 1 HJC 25; HJC, Ba<'kground
White Honsr/CRP 5) In l\Iay, 1071, Jeb Magruder (hired b\, Halde
man for his staff and then transferred by Haldeman to White House 
Communications Director Herbert Klein ·s office) transferred from the 
1Vhite House to become the acting campaign director of the CRP. 
(H,JC, Background-White House/CRP 3) 

• nurinl'; l!l71 anrl 1972 Strarhan preparPrl 2,9 of thest> memoram1n and ~ent them 
t,, Hal<lenrnn for review and dPeislons. The Committ<'e has rerein,I 21 of these rlornments 
from the Whitt' House. SHen of the memoranda are published in the Statement of Informa
tion. The remainder currently are in the Committee's files. 
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B'. ~1)1•1·1 1Q7') seventeen of the twentv-three senior CRJ::.~1t~tff 
• .~ • <••=· · ···.,, • ·the1l"ne 

memlwrs ·were forme:· nwm~rs of the Adm:1:1Lhahon °1 ___ IY. und-
llnnsl' staff. (Hnttt,rlield testm1011y, 1 H,TC n3; HJC, Bm.:ki::-10 

Whitt' Hon::-t' CRP ;} ) . . 
.fohn )Ii.khell clainwd to haw been m charge of da:v:to-day opeia-

tion;:; of the cnmpnign committee by mid-1971. !le remam~d_ as Att~r~ 
1w,· nt•neral until )forch 1. 1972. Haldeman renewed the lnrn~g of ke) 
pi;r::-omwl (_l'olitical ~fatters )lemoranda._t--:i::3,il. -!_: ??S;:L 3:: 
1 1~ -;-~. t. :Uhl 1 i d attachment: Book_~~- 89!'.l), 1_e~1e"ed pro
posed lmd~t•ts for (~RP~ l!<'Pa:t1:1~1ts and clt ns10ns t_Poht:cal ~I~tters 
)h•morimtla. 2.'16. ,:2. ,:--.: D 1:-:, 12. -1): irnn• the final ,1pp1mal to 
C'RP mlYerti:=-.ing nnd campaign materials (Po~itical )fat!~t-s )I:,.mo
rnncln. :2 rn, 1:2. -1: 9/lS ,2. 3: Haldeman testimony. , :-;:::;(' 28,8); 
su1wni,;t>d the e:qwnditmv of funds for polling (P(!litical )Iatters 
)Iemonmda. 2 1 72. 1: 5/16 7:2. 2: Ha1deman testunony, i SSC 
2'."-7'-): and reYiewNl CRP regional operations in key states. (Po1itica1 
.:\latte rs )[emoranda. 5/16/T~. 7; 12/6, 71. 1: 1/18/i:Z, 2----l; 7 '2!)/72, 3; 
t\,'11 ,2. 6) 

)loreowr. Haldeman and other members of the "\Thite House sta:ff 
werl' actiw in formula.tin~ campaign strategy. A :'political group;· 
(·onsisting of Haldeman. Ehrlichman, Clark )facGregor, Bryce Har
low. Charles Colson. )Iitchell. and Harry Dent. met regularly at the 
"\Yhite House to dis('n;,s the hii:rhest leYel decisions on campaign tactics 
and domestic policy. (HJC, Background-White House/CRP 6) 

In a1lditio11. White House personnel handled other areas of the cam
pai~n. _\ White House group headed by Colson frequently preparecl 
C'RP press releases and speeches to be made by supporters of the Presi
tlent. (Political )fatters )femoranda. 5/16 172, 5-6, and attachment; 
~ :{ ,2 attachment) Counsel to the President ,John Dean handled such 
h•g-al matters for ('RP as l'stablishing :financ-<' committees (Political 
)Tatters ::.\IemorandtmL 2 1.-i2.1); preparing the defense to a la" suit 
( Political )fotters )Iemorandum, 11/16/71. 5): and transferring the 
R<'pnbliean Connmtion site from San Dieg-o to )Iiami Beach. (Politi
eal ::.\fottern 1femoramlmn.5 116 ·,2. 5) 

A copy of f'ach doc1mwnt snhmitted to tlw CRP C'ampaign director 
(fir:,-;- )Iitchell arnl tlwn )facGregor) was 11onm1lh- gfren to Halde
man·:'- a;;:;;:istant. Gordon Strachan. "ho summarized "the doeu.ments for 
Haldeman in "Politieal )Iatters ::.\Iemoranda.'· (Political Matters 
..\femo~-a!1~1m1: 3/3/72. 5) '_fhe memoranda c-0,1:red the entire range 
of achntH's m tlw C'ampm:rn. Butterfield tl'st_1fie<l that Strachan's 
memoranda •·woultl not {!O to thl' President undl'r normal cireum
stanc<'s.'· but HaldPman "would rl'lay the information whl'n he <::poke 
t? th_e Presidmt nl'xt." (Butterfield testimony, 1_ II.JC' 111) Aft;r re
v1e,~mg the mem?randa. Haldeman _would writ~ apprornls. disap
~rornls and ~1otat10ns to Strachan, his deputy, with spC'cific instruc
~1011:3 for_ ach_ons to be tak~n. Haldeman l<'ft no doubt that he was 
1ssmng threctlons and speakmg for the Presidl'nt.3 

• For example in Item 1¼ of !llagruder's ProjPcts in a p u I 
datPd February 16. 1972. Strachan reported that )Iagrude O t t'(J Matter,; ::u;emorandum 
at odds about whethe-r Muskie should be personallv attaekr dam <:Ison were rncr<>aslngly 
reported that 'Magruder planne<l to ,seek authority from t'he lttfor bu~, war stand. Strachan 
control with the spokes;men to the express exclusion of Col;o oif''i~ eneral to he the only 
~ot aeePptable-Colson is actinll:' under express instructio ·• nT a eman replied. "This Is 
if he has a problem. H" (Political llfatters )femorandum t;·isii~ :\6I?J?"Brmlker

1 
to talk to me 

' , • • 00 • 89) 
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Strachan would then contact the appropriate CRP and vVhite House 
personnel to carry out Haldeman's directions. ( See Strachan's margi
:ial notes, Political Matters ~Iemoranda) Haldeman was regularly 
mformed of even the most mmor administratirn de<'isions including 
the rental of office space (Political l\Iatters l\Iemoranda, 6/29/72 5 · 
11/16/71, 3; 12/16/71, 4} ; consideration of press requests for inter~ 
views with campaign staff (Political Matters Memoranda, 8/11/72, 6) ; 
and the development of CRP's field organizational plan. (Political 
~Iatters Memoranda, 2/1/72, 6; 7/29/72, 8) Haldeman met with Cam
paign pirector ~_Iitchell on a weekly basis to discuss such subjects as 
campaign financmg, personnel and strategy.4 (Mitchell testimony, 2 
H,!C 202) In February, 1972, Haldeman directed that $350,000 in cam
paign fonds be placed under his control and Strachan picked up the 
cash from CRP prior to April 7, 197:2. (Book I, 78, 84, 90) 

The President was attentive to the operation of his re-election cam
paign. On April 30, 1973, the President said that in 1972, for the first 
time in his 27-year political career, he had left management of his 
campaign to others, concentrating instead on his duties as President. 
("Presidential Statements," 4/30/73, 16) However, the transcript of a 
conversation on April 4, 1972, edited and released by the White House 
in June, 1974, shows that the President was fully aware of the de
tailed decisions of the campaign, and that he actively participated in 
them. For example, the President discussed with Haldeman and 
)Iitchell details of a site for the 1972 convention: the President de
cided it would be changed to :Miami Beach. The President also dis
cussed the '\Visconsin Democratic primary; the prospects for various 
Democratic Presidential candidates; a letter of support for the Presi
dent from columnist 1Yilliam F. Buckley; the campaign of Repre
sentatfre Ashbrook for the Republican presidential nomination; 
various individuals and their duties in the President's re-election cam
paign; and the President"s prospects and campaign organizations in 
Wisconsin, California, Illinois, Ohio, Pennsylvania, New York, New 
Jersey, Texas, Ohio, Michigan, Minnesota, l\Iassachusetts and Ver
mont. (President's submission, Book I, 104-16) Similarly, the Politi
cal Matters Memoranda reveal that the President fully discussed cam
paign matters with Haldeman, Mitchell. Dent and Harlow. (Political 
Matters Memoranda, 10/27/71, 2; 6/6/72; 6/29/72; 9/18/72) 

Butterfield testified that the President "made the big decisions," 
that "anything having to do with strategy would emanate from the 
President." (Butterfield testimony, 1 H,JC 111) Butterfield testified 
that the Committee for the Re-election of the President "was pretty 
much an extension of the political White House." (Butterfield testi
mony, 1 H.JC 52) The Political Matters Memoranda, transcripts of 
Presidential conversations, the structure of the campaign committee, 
and the mass of other evidence before the Committee fully corroborate 
this testimony. · 

On the basis of this evidence the Committee concluded that the 
President, acting primarily through Haldeman, controlled and di
rected the Committee for the Re-e]C'ction of the President and its 
activities during the 1972 Presidential Campaign. 

• Ifaldeman hn~ te~tlfied that )tltehell also attended the regular morning White House 
1,taff meeting. (Haldeman testimony, 7 SSC 2878) 
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This conclusion is corroborated by evidence subsequently received 
by the Committee. In a "\Vhite House edited transcript released Au
gust 5, 1974, reporting a conversation between the President and Halde
man on June 23, 1972, the President discussed detailed plans for the 
arrival and activities of his wifo and daughters at the Republican 
National Convention, the use of mf>dia dnring the campaign, proposed 
photo opportunities for Republican and certain Democratic candi
dates with the President, campaign appearances by his daughters and 
a list of key fund raisers and supporters for the President to telephone. 
(vVHT, June 23, 1972, 10 :04-11 :39 a.m., 19-30) 
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INTRODUCTION 

Before entering on the execution of his office as Presid~nt of the 
Uni~ed States, Richard M. Nixon has twice taken, as r0quired in 
Article II, Section 1, Clause 7 of the Constitution, the following oath: 

I do solemnly swear that I will faithfully execute the Office of the President 
of the United States, and will to the best of my ability, preserve, protect and 
defend the Constitution of the United States. 

Under the Constitution, the Executive power is vested in.the Presi
dent. In Article II, Section 3, the Constitution requires that the Presi
dent ''shall take care that the laws be faithfully executed." 

On June 17, 1972, and prior thereto, agents of the Committee for the 
Re-Election of the President committed unlawful entry into the head
quarters of the Democratic National Committee in 1Vashington, D.C. 
for the purpose o-f securing political intelligence. 

For more than two years, Richard M. Nixon continuously denied 
any personal or "White House responsibility for the burglaries; he con
tiirnously denied any direction of or participation in a plan to cover 
up and conceal the identities of those who authorized the burglaries and 
the existence and scope of other unlawful and covert activities com
mitted in the President's interest and on l1is behalf. 

In the course of his public statements; from June 22, 1972, until 
August 5, 1974, the President repeated these denials which are de-
tailed as foUows: · 

On June 22, 1972, the President, in a news conference, said that his 
Press Secretary, Ronald Ziegler, had spoken "accurately" when 
Ziegler said, of the Watergate break-in, "The White House has no 
involvement ·whatever in this particular incident." 

On Augnst 29, 1'972, in a news conference, in responding to~ question 
about the Watergate case, the President said: 

The other point that I should make is that these investigations, the investiga
tion by the GAO, the investigation by the FBI, by the Department of Justice,~ 
have, at my direction had the total· coqperation of the-not only the White 
House--but also of all agencies of the Government. In addition to that, within 
our own staff, under my direction, Counsel to the President, Mr. Dean, has con
ducted a complete investigation of all Jeads which might involve any present 
members of the White Rouse Staff or anybody in the 'Government. I can say 
categorically that his investigation indicates tha,t no one in the White House 
Staff, no one in this Administration, presently employed, was involved in this very 
bizarre incident. 

. . . Before Mr. Mitchell left as campaign chairman he had employed a very 
good law firm with investigatory experience to look into the matter. Mr. Mac
Gregor has continued that investigatiilm and is 'continuing it now. I will say in 
that respect that anyone on the campaign committee, Mr. MacGregor has assured 
me, who does not cooperate with the investii,rntion or anyone against whom 
chnrges are ,leveled where there is a prima fade ca:::e tha~ tho;;e charges might 
indicate involvement will be discharged immediately. That, of course, will be true 
also of anybody in the Government. I think under the:::e circumstance::: we are 
doing eve~ythi:ng we can to take this incide-nt and to investigate it and, not to 
cover it up ..... We h.ave copper~ted. completely: We have indicated that we 
want all the facts brought out . . 

' .t. ~ 

(27) 



23782

28 

On March 2, 1973, in a news conference, the President said: 
I will simply say with regard to the Watergate case wha~ I liave said pre

viously, that the investigation conducted l•y Mr. Dean, the W~1te H:n1se Counsel, 
in which incidentally he had access to the FBI record,; on this particular matter 
because I directed 1!i'm to conduct this investigation, indicates that no one on 
the White House Staff, at the time he ('Onclucted the investigation-that was last 
July and August-was involYed or had knowledge of the '\\'ater~att- matter. 

On March 12, 1973, the President, in a statement, on executin, priv
ilege, said: 

'l'hus, executive privilege will not be invoked until the compelling need for. its 
exercise has been clearly demom;tratcd and the requl:'st llas 'heen approyed fu><t 
by the Attorney General and then by the Pre!-5ident. · 

On March 15, 1973, the President, in a news conference, $aid: 
We will cooperate; we will cooperate fully with the Senate, just as we did with 

the grand jury, as we did with the FBI, and as we dld with the cunrts. ";l1en they 
were conducting their investigations preYiously in what was called the Water-
gate matter. · 

On April 17, 1'>78, the Pr'-'sident, in a press briefing, said: , 
On March 21, [1973], as a result of serious charges which came to my atten

tion, some of which were publicly reported, I began intensive new inquiries into 
this wliole matter. 

As I have said before and I haTe said throughout the entire mattfl', all Govern
ment employees and espedally ·white Hons.- Staff em))h>yees are e:xpe<·ted fuJ.ly 
to cooperate in this matter. I condemn anr attempts lo cover up in this cm:e., no 
matter wl.10 is invoh;ed. · · 

On April 30, in73, the President, in an address to t,hc.nation, saiid 
that as soon as he learned nbqnt the June.17, Ul72, break-in: -r 

I immediately ordered an innistigation hy uppropriflte G0Yemme11t antlrnri-
ties. . . . · 

As the inrnstigntions went forward, I re11eatedly asked t,hose cowlncting the 
inYestigation wl1ether tlier.e m1::, tl.lly reason_ to belieYe tlla't lllC'aillE"rs of my 
Administration werl" in any way invoh'ed. I recei\·ed rexl('ated rissm·ancl"s that 
tbere were not. Reeause of ·these continuing reassurmice;:, bl"cnn,p I hPlieYecl 
the reports I was getting, becau>1e 1 had faith in the verson>< from whom I was 
getting them, I dis<'onnted lhe stories in the press that a111'eared to implicate 
members of my Adminish-atiou nr other offidals of the eampaigit 1·0111111ittee. 

F11til }lar<'h of thi., year, I remained conYiuced that the denials "·ere true nnd 
!hat the charge,; of im•oh·enwnt hy meu1hers of the )Yhite HousP Hta:ff ,w1·e 
false. 'l'he comments I made during this period. and the eommellt" ma<,le by my 
Press Secretary in m:r behalf, were basC'd on the information proYided (o us qt 
tlJat time we made those romments. HoweYer, 11ev,- informntion then emue to me 
which persuad0d rnc that tl1e1·e was a rea!.l'os,-:ibilit:r.tllat ,som~, of-thc:,e cl1arge1: 
w0re true, and su1<gesti11g fnrlher that t·here had been nn effort to conceal the 
facts both from the 1111hlic, from you, and from me 

The President continued: 
I was determined that we should get to tile bottom of th<' matter ai1d that tile 

truth should be fully.hrougl!t out-no matter who was invol,'ed. 
AH the new Attorney General, I have today named Elliott Rkl1ardson .... I 

ha,:e given him ah&olute authority to mal,e all deei,sions bearing upon the prose· 
cut10n of the '\Vatergate case mid related matters ... "'e must mnintnin the 
integrity of the ,vhite House ... '.rl!ere can lie no whitewash at. the "'hite Hot1se. 

On May 9, 1973, the President, in remarks at a Republican fund-
raising dinner, said : · · , , 

In the American 'political J?roces~, one of the most difficult tasl~s of all comes 
when charges are made ~g~unst _high officials in nu :Administration.' That' ii,; a 
n•ry great test of an Admu11strat1011, ancl many times, in the history of oti'i· co\'m• 
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try, Administrations have failed to meet the test of investigating those c,harges 
that might be embarrassing to the Administration because they were made 
against high officials in an Administration. 

We have had such a situation. We have been confronted with it. We are deal
ing with it. And I will $imply say to you ~onight that this Nation, Repub.Ucans, 
Democrats,' Independents, all Americans, can have confidence in the fact that the 
new nominee for Attorney General, Elliot Richardson, and the special prosecutor 
that he will appoint in this case, will have the total cooperation of the executive 
branch of this Government; they will get to the bottom o.f this thing; they will 
see to it that all of those who are guilty are prosecuted and are brought to jus
tice. That is a pledge I make tonight and that I think the American people are 
entitled to. 

I can assure you that we will get to the bottom of this very deplorable incident. 

On May 22, 1973, the President, in an address to the nation, said: 
With regard to the specific allegations that have been made, I can and do state 

categorically: ' · 
1. I had no prior knowledge of the Watergate operation. 
2. I took no part in, nor was I aware of, any subsequent efforts that may have 

been made to cover up \Vatergate. 
3. At no time did I authorize any offer of executive clemency for the Water

gate defendents, nor did I know of any such offer. 
4. I did not know, until the time of my own im·estigation, of any effort to 

:provide the lVatergate defendants with funds. 
5. At no time did I attempt, or did I authorize orders to.attempt, to implicate 

the CIA in the Watergate matter.... ' 
Within a few days . . I was advised that there was a possibility of CIA 

in.-olvement in some way .... 
In addition, by this time, the name of :'.Ir. Hunt had surfaced i11 connection 

with Watergate, and I was alerted to the fact that he had previously been a 
member of the Special Investigations Unit in the White House. Therefore, I 
was also concerned that the Watergate investigation might well lead to an in· 
quiry into the activities of the Special Investigations Unit itself. 

In this area, I felt it was important to avoid disclosure of the details of the 
national security matters with which the group was concerned. I knew that 
once the existence of the group became known, it would lead inexorably to a dis
cussion of these matters, some of which remain, even today, highly sensitiYe .... 

Therefore, I instructed Mr. Haldeman and Mr. Ehrlichman to ensure that 
the investigation oj: the break-in not expose either an unrelated covert opera
tion of the CIA or the activities of the White HQuse investigations. unit-and 
to see that this was personally coordinated between General Walters, ,the Deputy 
Director of the CIA, and Mr. Gray of the FBI. It was certainly not my intent, nor 
my wish that the investigation of the Watergate break-in or of related acts be 
ilnpe<iled in any way .... 

At no time did I- authorize or lmow about any offer of executirn clemency 
for the ·wa.tergate defendants. Neither did I know until the time of my own 
investigatio:µ of any efforts to provide them with funds. . . . 

With his selection of Archibald Cox-who served both President Kennedy 
and President ;Johnson as Solicitor General~as the special supenisory prose
cutor for matters related to the case, Attorney General-designate Richardson 
bas demonstrated his own determination to see the truth brought out. In this 
effort he has my full support. . . . 

. . . [e]xecutive privilege will not be invoked, as to any testimony concerning 
possible criminal conduct or discussions of posl"ible criminal conduct, in the mat
ters presently under investigation, including the Watergate affair and the alleged 
cover-up. 

On July 23, 1973, in a letter he sent to 'Senator Ervin and made 
public, the President wrote: 

Accordingly, the tapes, which have been under my sole personal control, will 
remain so .. : . , 

On May 22nd I described my 'knowledge of' the Watergate matter and its 
aftermath in categorical and unambiguous terms that I know to be true. 
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On, August 15, 1973, the President ,spoke_ to the nation over radio-
television as follows: · · 

On l\iay 22, I stated in ,:er'.t- specific. termi..:_and' I state a)!nin to eve;Y one of 
you listening tonight these facts--I l1ad no prior knowledge of the \'I atergate 
break-in; I neither took part in nor knew about any of the subsequent coverup 
activities ... 

That was and that i;; the simple truth. . . . . . 
From th<" time when the brNtk-in occurred, I pressed repeatedly to know the 

facts, and particularly whether there was any inYolv!:>ment of anyone in the 
White House. I considcr,:,d tm:,, thing's essential: . 

First, that ilw inn,stigation should lJe thoroug-h and abovelJoard; and second, 
that if there were tm~· higher inYolvement, we should get the facts out first .... 

. . . Throughout the summer of 1972. I continuecl to press the question, and 
I continued to get the ,mme answer: I was tnltl again and again that there was 
no indication that any persons were involved other than the seyen who were 
known to ha"l"e plannecl and carriecl out the operation. ancl who were subsequently 
indicted and convicted .... 

On September 15, the day the seven wen• indicted. I met with John,Dean, the 
·white House Counsel. He gave me no reason whate,·er to believe that any others 
were guilty; I assumed that the inclictments of onlr tlle sewn by the 'grand 
jury confirmed the reports he had been giving to that effect. throughout the 
summer .... 

It was not until March 21 of this year that I receh·ed new information from 
the ,vhite House Counsel that led me to conclude that the reports I had been 
getting for over 9 montlls were not trnf'. On that day, J launched an intensh·e 
effort of my own to get the facts and to get the facts out. Whatever the facts 
might be, I wanted the White House to be tl1e first to make them public .... , 

I turned over all the information I had to .the head of that department, Assist
ant Attorney General Henry Petersen, . ,• . I orderecl all members of the Ad
ministr~tion to testify fully before the grand jury. 

Far from trying to hide the facts, my efl'ort throughout has been to discover 
the facts-ancl to lay those facts before: the appropriate law enforcement au
thorities so that justice could be done and tlle guilty dealt with. 

In the written statement which accompanied his August 15, 1973 
address, the Preside~1t,sai9-: 
... I stated categorically that I had no prior knowledge of the Watergate 

operation and that I neither knew of nor took part in any subsequent efl'orts 'to 
cover it up. I also stated that I would not hn-oke executive privilege as to testi
mony by present and former members of my White House Staff with respect to 
possible criminal acts then under investigation. . . . , · 

Those indictments also seemed to me to confirm tile validity of the reports that 
Mr. Dean had been providing to me, through other members of the White House 
Staff-and on which I had bar;,ed 'my August 29 statement that no one then 
employed at the White House was involved. It was in that context that I met 
with l\fr. Dean on September 15,, and"he gave me no reason at that meeting to 
believe any others were involved. · , 

Not only was I unaware of any coYerup, hut at that time, and until March'21, 
I was unaware that there was anything to coyer up .... 

. . . At ,that time [February and March, 1073]. on a number of occasions, 1 
urged my staff to get all tlle facts out, because I was confident that full dis
closure of the facts would show that persons in the "'hite House and at the 
Committee for tile Re-election of the Presiclent were the victims of unjustified 
-innuendos in the press. 

: . . I was told then tllat funds had been raisecl for payments to the defendants 
with the knowledge and approval of persons both on the ·white House Staff and 
at the Re-election Committee. But I was only told that the moneyJmd been used 
for attorneys' fees and family support. not that it llad been paid to procure 
silence from the recipients. I \Yas also told that a member of my staff had talked 
to one of the defendants about clemency, but not that offers of clemency had 
been ma?e. I was told that one of the defe~di!nts wa::; <'Urrently attemptin to 
blackma1l the White House by demanding :payment of $120,oop as, the price of~iot 
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talking about other activities, unrelated to '\Yatergate in which he had en
gaged. These allegations w1;>n• made in g1meral tPrms, they were purtrn,red 
~o me as being based in part on suppositioll. and tlwy were· largely unsupported 
in details or e-videnc(>. 

The-se allegations were very troubling. aml they ga w a new dimension to the 
-Watergate matter. They also reinforced my determination tlmt the full facts must 
be made available to th(> gran<l jury or to the Senate Committee. If anything 
illegal had hap1wned, I wantt,(l it to be 1lealt with appr,•priatPlY according 
to the law. If anyone at the White House or high np in my campaign had been 
involved in wrongdoing of any kind, I wantecl the White Hous1• to take the lead 
in making that known. 

When I received this disturl.Jing information on lllarch 21, I immediately began 
new inquiries into the case and an examination of the best mean1, to giv(• to the 
grand jury or Senate Committee what we then knew and what we might later 
learn. On :.\larch 21, I arranged to meet the following day with :.\Iessrs. Haldeman, 
Ehrliehman, Dean arnl i\likhel! to discuss the appropriate method to get the 
facts out. On March '.!3. I sent Mr. Dean to Camp David, where he was instructed 
to write a complete report on all that he knew of the entire Watergate matter . 
. . . I instructed :.\Ir. Ehrlichman to conduct an independent inquiry and bring all 
the facts to me. On April 14, :.\Ir. Ehrlicbman gave me his findings, and I directed 
that be report them to the Attorney General immediately .... 

l\fy consistent position from the beginning has been to get out the facts about 
Watergate, not to cover them up. 

On May 22 I said that at no time did I authorize any offer of executive 
dc>mency for the Watergate defendants, nor did I know of any such offer. I 
reaffirm that statement . 

. . . Even if others, from their own standpoint, may have been thinking about 
how to cover up an illegal act, from my standpoint I wus concerned with how to 
uncover the illegal acts. It is my responsibility under the Constitution to see that 
the laws are faithfully executed, and in pursuing the facts about Watergate I was 
doing precisely that. 

On August 22, 1973, the President, in a news conference, said: 
In June, I, of course, talked to l\lr. MacGregor first of all, who was the new 

chairman of the committee. He told me that he would conduct a thorough investi
gation ns far as hi'l entire committee staff was concerned .... 

Mr. Dean, as White House Counsel, therefore sat in on the FBI interrogations 
o:t' the members of the White House f'-taff becau;sE' wbat I wanted to know was 
whether any member of the White House Staff was in any way involved. If he 
was involved, he would be fired. And when we met on September 15, and again 
throughout our discussions in thE' month of March, l\Ir. DE-an insisted that there 
was not-and I use his words-"a scintilla of eYidence'' indicating that anyone 
on the White House Staff was involved in the planning of the Watergate 
break-in .... 

. . . [I) should also point out that as far as my own activitiE's were concerned, 
I was not leaving it just to them. I met at great length with Mr. Ehrlichman. Mr. 
Haldeman, :\Ir. Dean and Mr. l\Iitchell on the 22d. I discus,;ed the whole matter 
with them. I kept pressing for the view that I had had throughout, that we must 
get this story out, get the truth out, whatever and whoever it is going to 
hurt .... 

. . . :\Ir. Haldeman has testified to that, and his statement is accurate. Basically, 
what l\Ir. Dean was concerned about on March 21 was not so much the raising of 
money for the defendants, but the raising of money for the defendants for the 
purpose of keeping them still-in other words, so-called hush money. The one 
would be legal-in other words, raising a defense fund for any group, any indi
vidual, as you know, is perfectly legal and it is done an the time. But if you raise 
funds for the purpose of keeping an individual from talking, that is obstruction 
of justice ... 

. . . And so, that was why I concluded, as :\{r. Haldeman recalls perhaps, and 
did testify very effectively, one, when I said, "John. it is wrong, it won't work. 
We can't give clemency and we have got to get this story out. And therefore, 
I direct you, and I dirE>ct Haldeman, and I direct Ehrlicbman. and I direct 
:\Ii tchell to get together tomorrow and then meet with me as to how we get this 
story out." 
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On September 5, 1973, in a news conference, the President said: 
... As a matter of fact, the only time I listened to the tapes, to certa}~ ~~~~;;

and I didn't listen to all of them, of course--was on J~ne 4· ?fhe;: 1 made 0 ~ 
whatever in the tapes that is inconsistent with th_e sta ~men tlemen in answer 
:\fay 22 or of the statement that I ~ade to Y?U ladies_an ge~ ver olite 
to several questions, rather searchmg questions I mightht. sa:i ti a~ddiffe;;, ~hat-
questions 2 weeks ago, for the most part, and finally no mg la · 
ever from the statement that I made on the 15th of August. 

On October 26, 1973, in n news conference, the President said: 
... [\V]e have decided that next week the Acting Attorney G~neral, :\Ir. Bork, 

will appoint a new special prosecutor for what is call_ed the Watergate mat~er. 
The special prosecutor will have independence. He ·will .11ave total coop1-rahon 
from the executive branch, ... And I can assure you ladies and gentlemen, and 
all of our listeners tonight, that I have no greater interest t~an to see that the 
new special prosecutor bas the cooperation from the executive branch and the 
independence that be needs to bring about that conclusion. 

On March 6, 1974, at a press conference, the President said: 
At all times it had been my goal to have a c0mplete disclosure of this whole 

situation because, as you know, I have said there can be no cloud over the White 
House. I want that cloud removed. That is one of the reasons we have cooper
ated as we have with the Special Prosecutor. We will also cooperate with the 
Rodino committee. 

The President also said that after a March 22, 1973, meeting with 
,Tohn :Mitchell, H. R. Haldeman, John Ehrlichman and John Dean, 
''the policy was one of full disclosure, and that was the decision that 
was made at the conclusion of the meeting." 

On )larch 19, 1974, in a question-and-answer session before the 
National Association of Broadcasters in Houston, Texas, the Presi
dent said: 

... It should not have been covered up, and I have done the ver)· best that I 
can over the past year to see that it is uncovered. I haYe cooperated completely 
with not only the grand jury but also with other investigati\'e agencies and 
have waived executive privilege perhaps further than I should .... 

On ,\.pril 29, 1974, the President, in a nationally broadcast address, 
said: 

I have asked for this time tonight in order to announce my answer to the 
House Judiciary Committee's subpoena for additional Watergate tapes, and to 
tell you something about the actions I shall be taking tomorrow-about what I 
hope they will mean to you and about the very difficult choices that \Vere pre
sented to me. 

These actions will at last, once and for all, show that what I knew and what 
I did with regard to the Watergate break-in and coverup were just as I have 
described them to you from the very beginning . 

. . . For 9 months-until .March 1973-I was assured by those charged with 
conducting and monitoring the im•estigations that no one in the White House was 
involved. 

In these. folders t~mt you see ov~r here on :i_n:r left are more than 1,200 pages 
of transcripts of prn-nte conversations I participated in between September 15 
1972, and April 2~ of 1973, with my prinl'ipal _aides and associates ~ith regard t; 
\Vatergate. They rnclude all the relevant portions of all the subpoenaed c rsa
tions that were recorded, that is, all portions that relate to the question :~v!hat 
I knew about Watergate or the coverup and what I did about it 

In these transcripts, portion~ not relevant to my knn'wledg(' ·or actions with 
regard to \Vat('rgate are not rnclnded, but everything that is relevant is in-
cluded-the rough as well as the smooth, the strategy sessions th . 1 . 
of alternatives, the weighing of human and political costs. ··' e exp oration 

As far as what the President personally knew and did with regard to \Yater-
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gate .and the coverup is concerned, these materials-together with those already 
made available-will tell it all . 

. . . iii the context of tl1e current impeachment climate, I believe all the Amer
ican people, as well as their Representatives in Congress, are e11titled to have not 
only the facts but also the evidence that demonstrates those facts. 

I want. there to be no.question remaining about the fact that the President has 
nothing to hide in this matter. 

The basic question at issue today is whether the President personally acted 
improperly in the Watergate matter. l\Ionth after month of rnmor, insinuation, 
and charges by just one Watergate ,vitness-Jolm Dean-suggested that the 
President did act improperly. 

This sparked the demands for an impeachment inquiry. This is the question 
that must be answerecl. And this is the question that will be answered by these 
transcripts that I have ordered published tomorrow. 

His [John Dean's] revelations to me on l\Iarch 21 were a sharp surprise, even 
though the report he gave to me was far from complete, especia1ly since he did 
not reveal at that time the extent of llis own criminal involvement. 

I was particularly concerned by his report that one of the Watergate defend
ants, Howard Hunt, was threatening blackmail unless lie and· his la:wyer were 
immediately given $120,000 for legal feefi and family support, and that he was 
attempting to blackmail the White House, not by threatening exposure on the 
Watergate matter, but by threatening to reveal activities that wonld expose 
extremely sensitive, highly secret national security matters that he had worked 
on before Watergate. 

I probed, questioned, tried to learn all Mr. Dean knew about who was involved, 
what was involved. I asked more than 150 questions of :\Ir. Dean in the course 
of that conversation .... 

Whatever the potential for misinterpretation tllere may be as a result of the 
different options that were discussed at different times during the meeting, my 
conclusion at the end of the meeting was clear. And my actions and reactions 
as demonstrated on the tapes that follow that date show clearly that I did not 
intend the further payments to Hunt or anyone else be made. These are some of 
the actions that I took in the weeks that followed in my effort to find the truth, 
to carry out my responsibilities to enforce the law. 

I made clear that there was to be no coverup .... 
To anyone who reads his way through this mass of materials I ha,e provided, 

it will be totally abundantly clear that as far as the President's role with regard 
to Watergate is concerned, the entire story is there. 

On May 22, 1974, in a letter, dated May 15, 1974, sent to Chairman 
Rodino, in response to two subpoenas of the House of Representatives, 
the President wrote: 
... I submitted transcripts not only of all the recorded Presidential conver

sations that took place that werP called for in the subpoena, but also a number of 
additional Presidential conversations that had not been subpoenaed. I did this 
so that the record of my knowledge and actions in the Watergate matter would 
be fully disclosed, once and for all. . . . 

The Committee has the full story of Watergate, in so far as it relates.to Presi-
dential knowledge and Presidential actions.- . 

On July 27, 1974, the Committee on the .Judiciary decided that since 
June 17, 1972, Richard M. Nixon, using the power of his high office, 
engao-ed, personally and throuf.!;h his subordinates and agents, in a 
cour~ of conduct or plan designed to ~elay, impede and obstruct the 
investirration of the unlawful entry mto the headquarters of the 
Democ;atic National Committee: covPr-up: conceal; and protect those 
responsible and to conceal the existence and scope of the unlawful and 
covert •activities. 

This report" is based on the evidence available to the Committee at 
the time of its decision. It contains clear and convincing evidence that 
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the President caused act10n-not only by his own subordinates _but by 
agencies of the United States, including the Department of ,Justice, the 
Federal Bureau of Investigation, and the Central Intelligence Agen
cy-to co-ver up the '\Vatergate break-in. This concealment requi~ed 
perjury, destruction of evidence, obstruction of justice~all of ·which 
are crimes. It included false and misleading public statements as part 
of a deliberate, contrived, continued deception of the American people. 

On August 5, 1974, the President submitted to the Committee on the 
,Tudi_ciary three additional edited \Yhite House transcripts of Presi
de~1tial conversations, ,vhich only confirms the clear and convincing 
endence, that from the beginning, the President, knowingly directed 
the eon~r-up of the ,vaterrrate burofarv. 

Th •a i,-, b • 
e ev1 ence on which the Committee based its decision on Article I 

is summarized in the following sections. 
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ADOPTION OF A POLITICAL INTELLIGENCE PLAN IN
CLUDING THE USE OF ELECTRONIC SURVEILLANCE 

I 
INTRODUCTION' 

. To conduct ~is 1972 re-election campaign, President Nixon author
ized the establishment of the Committee for the Re-election of the 
President (CRP). (HJC, Background-,Vhite House/CRP 11) 

On or about May 27 and June 17, 1972, agents of CRP broke into the 
Democratic National Committee (DNC) headquarters at the w·ater
gate for the purpose of obtaining political intelligence for use in the 
Pr~sident's camraign. They acted acco~ding to an approved program, 
wluch had specifically contemplated illegal electronic surveillance. 
Gordon Liddy iYflS responsible for carrying out the program; E. 
Howard Hunt was his chief assistant. Liddy, a former FBI agent had 
first worked for the Nixon administration in the Alcohol, Tobacc~ and 
Firearms Division of the Treasury Department. Hunt had been an 
employee of the CIA. Before they were transferred to CRP, both men 
had been employed in a secret ,,\Thite House unit, established by the 
President, that engaged in illegal covert activity under the supervision 
of Assistant to the President John Ehrlichman. 

II 
PRIOR COVERT ACTIVITIES 

Beginning in May, 1969, the White House conducted covert intelli
gence gathering, not for reasons of national security, but for political 
purposes. In May, 1969, President Nixon ordered the l!"BI to engage in 
electronic surveillance of at least seventeen persons, including four 
newsmen and three White House subordinates whose jobs were un
related to national security. (Book VII, 142-47, 153) Taps were main
tained on the telephones of two employees of the National Security 
Council after they had left the government to ,;1.·o;rk for a Democratic 
presidential candidate, although a review over a reasonable period 
would have shown neither '"'·as discussing classified materials. One tap 
remained for 18 montl:is after Assistant FBI Director '\V'illiam Sulli
van had specifically recommended its termination. (Book VII, 212-13, 
220-21,326) 

,ivritten summaries of the results of this surveillance were originally 
sent to the President, Haldeman, Kissinger and Ehrlichman; later, 
at the President's direction, they were sent only to Haldeman. (Book 
VII, 205, 370) It is undi_sputecl !hat information forwarded ~y FBI 
Director Hoover to President N 1xon was used by Haldei:nan m .Jan
uary, 1970, to tak~ steps t~ deal wit~ a propose.cl magazine article 
critical of the President's Vietnam policy. (Book VII, 360-68) 

(35) 
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At the President's direction, the FBI records of surveillance were 
kept outside of normal FBI files. (Book VII, 182-90) In July, 1971, 
the President ordered that the records be mo.ved fro;rn FBI head-1 

quarters. (Book VII, 767) In August, 1971, Assistant Attorney Gen
eral Robert Mardian handed the records to: an· offici3Jl at the Oval 
Office in the White House whom, in an FBI interview, he declined to 
name. (Book VII, 2063) Subsequently, Ehrlichman placed the sur
veillance records in his safe. On April 30, 1973, President Nixon or
dered that the FBI records be 'removed from Ehrlichman's safe and 
placed amongthe President's papers. (Book VII, 782) 

During the same period, 'White House personnel also engaged di.,, 
rectly in' i11egal surveillance for political purposes. In 1969, Counsel .~o, 
the President John Ehrlichman hired Anthony Ulasewfoz,,~ ,:i;l;ltired 
police detective, to conduct investigations under the supervision :of 
John Caulfield, a subordinate to, Ehrlichma}1. (.Book VI~, 336-44 ).;In 
.Tune, 1969, Caulfield, at EJ;ir1ichman's direqtiqn initiated a wiretap on 
the residence telephone of newspaper columnist ~Toseph Kraft, (Book 
VII, 314-15) Ehrlichman discussed this wiretap with the President. 
(Book VII, 323) During the next thre_e years, Caulffold al).q,, U1a$ywici,: 
under Ehrlichman's or I>ean's, direction, conducted a number of covert 
inquiries concerning political opponents 0£ the President. (Book VII,, 
342, 346-47) . ·, 

Follo,ving the publication of the, Pentago11Pap,ers in ,Tune, 1971~ the 
President created a special jnvestiga.tiops tp1,it whkh e1w:agecl 111 co,vert,: 
and unlawful activities. (Book VII, 62D-23, 6p1J. T,his or.ganizatioi;i,. 
( dubbed "the Plumbers" by its members) waR based in the White 
House, under the immediate supervision of John Ehrlichman. Howard 
Hunt and Gordon Liddy worked in the unit. {Book VII, 651) The 
Plumbers acquired from the FBI in.formatiori about the Pentagon 
Papers investigation (Book VII, 95~53), t~vice requested the CIA,to 
prepare psychological profiles of Daniel' Ellsberg (Book VII, 898~99, 
1401-03), and formulated a plan ·to acquire derogatory information 
about Ellsberg to leak to the press £or political pl'trposes. (Boolr VII, 
1126-28) In August, 1971, after obtainifig l~hr1i_chman's approval for 
a c<?vert operation, provided it was not'traceable, Phurtbers·co-directors 
Eg11 Krogh and David Young nuthorized Hunt and Liddy to under
take an operation to gain access to Ellsberg's psychiatric records. 
(Book VII, 1240-44) On Septel'nber 3, 1971:. a tenm consisting of 
Bernard Barker, Felipe DeDiego and Ett~enio Martinez (all'o:f whom, 
subsequently participated, in ,one of the Watero·ate break-ins), acting" 
~mder the direc~ion and immediate supervisio~ of Rrint and Liddy,· 
1llegally broke mto the office of Dr. Lewis Fi'e1di1w Ellsbero·'s 'psv-
chiatrist. (Book VII, 1281-87) r, r · 

The Preside~1t's closest :personal staff, partic!1lal'1y Ehrlichmail and 
Colson, auth~r1zep._I-Iu~1t to 1'>ed'orm other covert activities for political 
purpos:-s· 1V1th · d1sg-mse 'and credentials obtained on Ehrlichman's 
authority fr?m the CIA, Hunt interviewed Clifton DeMotte to obtain 
d~roga_tory mfoi·mati01i ab1:mt the Kennedys- C~ook VII, 853) ; and 
with d1plomat1e cab~es c:>btamec~ on Y011hg's authority from the State' 
Departmen~, _Hnnt:fob~1cated cables purporting to implicate 'the Keil- 1 

n<:dy Admnustratron m the assassination of Vietnamese President 
Diem. (Book VII, 1031-34, 1046--47) During 1971, Ehrlichman author. 
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ized Liddy to place an unspecified number of wiretaps on otlwr per
sons. (Book VII, 828) 

III 

DEVELOPMENT OF POI,ITIC,\L lNTELLIGlsXCJ~ C.\I'.\InLITY 

Preparations began in the 1:V-hitc House to develop a political in
telligence capability. 

On August 10, HHL Chie:f of Staff Haldeman gave instrnctions that 
Gordon Strachan, Patrick Bnehanan, Vwight Chapin und Ron 1Valker 
sho;ul~l. d\;'e.lop treom1:1enda!ions for ''po~itiral intPllige1_1ce and cov_ert 
act1v1t1es m Ponnecbon with the President's re-election campaign 
in 1972. (Political Matters Memorandum. 8/13/71, 2) At aronnd the 
same time, ,vhitt:> Honse staff assistant ,John Caulfield submitted to 
Counsel to the President .John Dean a political intelligence proposal. 
It was called Operation Sandwedge, which was to include electronic 
suneillance operations and "black bag" ca1)ability. (Book VIL 1341, 
1352-53) . .· 
. Dean completed a planning study o:f Operation San<lwedge and other 

''covert" intelligence acti.-ities in early October, 1971, and discussed the 
proposal with :Mitchell. (Book VII, 1349) After Attorney General 
Mitch .. ll did not make the "hard dc>cisions" about Sandm•dge and other 
covert activities which were required to make the plan 'operational, 
Haldeman instruf'ted Strachan to arr:111g-e a meeting- between Mitchell 
and Haldeman. (Book VII, 1363-64) 

According1v, in November, 1971, Haldeman and Mitchell met to 
discuss Sand \\'edge. ( Political Matters Memorandum, 10/27 /71, at
ta~hment) Magruder and Strachan were present. Strachan had pre
pared for Haldeman's use at this meeting a detailed ag-enda, called 
a talking paper, that noted that Sandwedge "has received an initial 
50," and asked, ''are we really developing the capability needed i" 
( Political Matters ~frmorandum, 10/27 /71, attachment) The talking 
paper nlso listed topics for discussion between Haldeman and Mitchell 
when Magruder and Strachan were to be absent. One topic was: "\Vho 
should we designate to increase the surveillance o:f EMK [Senator 
Edward ::\L Kennedy] :from periodic to constant 1" and "Is there any 
other candidate or group, such a.s Common Cause, about whom we 
should obtain dama~6ng information?'' (Political Matters Memoran
dum, 10/27 /71, attachment) In the copy of the October 27, 1971, talk
ing paper provided b:v the 1Vhite Honse to the Committee, the bottom 
of the page had been cut off, effectively deletin~· a port.ion of a para
graph that begins, "From Cnmpaign :funds I need 800-300 for sur
veillance. " (Political Matters Memornndum, 10/27 /'il, attach
ment) 

By November, 197'1, ~andwedg-e had been rejrcted, Dean was told 
by Mitchell and Ehrlichman to find someone other than Caulfield to 
manage the campaign intelligimce operation. Dean suggested Liddy. 
In explaining this to the President on l\'.Iarch 21, 1973, Dean told the 
President that Liddy was a lawyer with an intelligence background 
with the FRI. Dean knew that Liddy had done some "extremelv sensi
tive things :for the lV'hite House whiit:> he had been at the White.House, 
and he had annarently done them well nh going into Ellsberg's doctor's 
office," to ,,.hich the President replied, "Oh yeah .. , Krogh had rec-
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ommended Liddy as "a hell o:f a good man.'' (H,JCT 81-82) Dean 
introduced Liddy to Mitchell, who believed him qualified to' ~e counsel 
to CRP. (Mitchell testimony, 2 HJC 125) Therea:fter, Lid~y w11;s 
transferred from the White House to CRP to put together an mtelh-
gence operation. (HCJT' 82) ' 

In Strachan's December 2, 1971 Political, Matters Memorandum 
to Haldeman, Strachan noted that instead o:f ~andwedge, Liddy, ''.w~o 
has been working with Bud Krogh" ( co-qirector of, the Plumbers 
tinit), would handle· political intelligence. as well a1:l legal. matters, 
and would work with Dean on the "political ene~i!38'~ project. (Book 
I, 34) On December 8, 1971, Haldeman approved in writing Liddy's 
transfer to CRP. In spite of a policy that there were to be no $alary 
increases for '\Vhite House staff transferring to CRP:J.. Haldeman. au
thorized a salary increase of ,$4,000 £or Liddy. (tioo}r I, 49-50) 
Haldeman later acknowle~ged to the President. that Operation 
Sand wedge had been "the ,grandfather" of the L:iddy Plan., (WHT 
526} . 

From this evidence it is clear that Haldeman and Mitchell had 
rlecided to set up a political intelligepce gathering :u,rtit for the pur
Rose ?£· $ecuring political intl}l}tgence on potential ._ophonents 0£ .Presi-

ent Nixon. , ,_ . ,. , , , ,, 

IV 
LIDDY'S PROPOSALS 

in late January, 1972, after consultation "'ith Howard Hunt, his 
associate in the Plumbers unit; CRP Counsel Liddy proposed a $1 
million intelligence program to Mitchell, Magruder and Dean at a 
mee~ing in Attorney General Mitchel~'s office. (Boo~ I, 58:-60; H;unt 
testnnony, 9 SSC 3708} The proposal 1:n~luded muggmg; k1dnappmg, 
prostitutes, and electronic surveillance. (Hook I,·59) At the close of 
the meeting, Mitchell directed Liddy to prepare· a revised and more 
realistic proposal. (Book I, 57, 60) Mitchell has denied this (Book, I; 
58), but the fact is that, in February, 1972, Liddy returned to 
Attorney General Mitchell's office with a $500,000, intelligence pro
gram, which he presented to Mitchell, Magruder and Dean. The plan 
specifically envisioned electronic surveillance of the DNC head
quarters. (Book I, 66-67) Counsel to the President Dean reported thi's 
~eet~g to Haldei:nan. De~n expr~sed his o;pJ?~siti?n'to a political 
mtelhgence operation that mcluded 1Hegal act1v1t1es hke buralary and 
wiretapping· of the DNC. Although Haldeman told Dean lie agreed 
that the White House should ha've nothing to do with such activities, 
Haldeman did not order that the proposal be abandoned. (Book'.I 66, 
73-75) · ' ' •: ' l 

So!Iletime in February 01; March, 1972, Liddy and Hunt met with 
Specrn:l Counsel to the President Charles Colson .at the ·1Vhite Ho1:1se. 
(Book I, 105, 110-11) Colson, who was a friend of Hunt's and had 
recommended him for employment by the '\Vhite 'Jfonse after Colsori 
had ~iscus~ed. the political' possibilities of the, Ellsberg case with the 
President m late June, 1971, was aware that Liddy and Hunt had 
taken part in the Plumbers operations·, including the Fielding 
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break-in: (Boo~ I, 11~; Colson testimony, 3 H.TC 197-99, 205-06, 236-
37) Durmg tlus meetmg, Colson called Magruder, the CRP chief of 
staff, and told him to r~solve whatever it was Hn,nt and Liddy wanted 
to do and to be sure he had an opportunity to listen to their plans. 
(Book I, 105; Colson testimony: 3 HJC 244-49) Magruder has testified 
that C9lson tol~ him to "g_et off the stick", and get Liddy':s. plans 
app~·oved, ~ind.that mfe:rmation trn.~ :qe~ded, particularly aQo,ut Demo
cratic Nat~onal Comrmttee Chairman Lawrence O'Brien. (B0ok I, 113) . . . ,, . 

V 

ADOPTION OF THE PLAN 

On l\fai1ch 30, 1972, in Kev Biscayne, Florida. the Liddy Plan was 
reviewed in a meeting am01ig Mitchell, Magruder and Fred LaRue. 
(LaRue testimony, 1 HJC 180-83) They considered the proposal for 
electronic surveillance and. according to Magruder, approved its 
revised budget of either $250,000 or $300,000. (Book I, 116-20, 129, 
148,182) After the meetin~, MagTuderinstructed his assistant. Robert 
Reisner, who was at CRP headquarters .in ,v ashington, to tell Liddy 
that his proposal had been approved. Reisner telephoned Liddy, who 
had become i{'eneral counsel to the Finance Committee to Re-elect the 
President (FCRP), and conveyed Magruder's message that the plan 
had been app;roved and that Liddy was to get .started in the next two 
weeks. (Book I, 49-50, 136-46) 

In a Political Matters Memorandum dated March 31, 1972, Strachan 
told Haldeman that Magruder: ,reported CRP now had !'I, "sophisti
cated political intelligence gathering system including a budget of 
[$]300[,000}." (Book I, 148, 150,53) A talking paper which Strachan 
,had pr~paredr for . a meeting between .Haldeman .and Mitchell on 
,A.pril 4, 1972, included a question on the ·"adequacy of the political 
intelligence system." (Book I, 162-64) . . 
. , ,Strachan has.testified thatthrt1e days after the June 17,-1972,Water
gate break-in, Haldeman ordered him to dl'stroy both the March 31, 
i972: Political Matters Memorandum and the April 4, 1972 talking 
paper. (Book I, 165-66) , ,, . 

Although Liddy's involve:ment i:q.;,the break-in was known by the 
P1c~sident, Mitchell, and other high CRP and Wl;lite House officials 
shortly.after the break-in (WH'l'..,June 23, 1972, 10 :04-11 :39 a.m., 6; 
Book°II, 91,:93T97, 145-46):, Liddy, ,was not dischargecl a_s counsel to 
,FCRP until eleven days afterward .. ,(Book.IJ,-;i:78-,-82) 

This, and.evidence of cover-up.activityafter-the bre~k~in discussed 
in Jhe following sections, (}.long with the direct eyidence regarding 
Haldeman's and Mitchell's ,pla:µp.,in.g, Jt6tivities.pri9r t~,,the break~in, 
support the conclusion that' th~ Water~ate break-in was.pursuant to a 
program ~f unl~wful electromc surveillance a,p~roved m ad_v~nce by 
Mitchell, m wh1ch ;Haldeman con?~r:ed, and aimed at poh_tical op
ponents of the President ::11orJ!:ie political benefit of the President. 
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THE IMPLEMENTATION OF THE POLITICAL 
INTELLIGENCE PLAN 

The implementation of the plan to gather political intellig~nce for 
use in the President's re-election campaign began _in April, ~972. 
(Book I, 172-75) Prior to June, 1972, with the approval of John Mitch
ell, FCRP Treasurer Hugh Sloan disbursed approximately $199,000 
in cash to Liddy.1 (Book I, 178-79) Of this sum James )lcCord, CRP 
Security Director, spent approximately $65,000 on electronic moni~ 
toring equipment and for related purposes. (Book I, 190) 

The first break-in at the Democratic National Committee (DNC) 
occurred on or about May 27, 1972. (Book I. 216-17) During the first 
or second Wc>f>k in June, 1972, Deputy Campaign Director Magruder 
rt>('eived transcripts, on paper labeled "Gemstone," of conversations 
intercepted at the DXC Headquarters. (Book L 234-:Vi) There is 
Pvid1;nct• that these transcripts ·were shown to )fitchell. (Book I, 
235) Magruder's assistant., Robert. Reisner, testified that Magruder 
once askt>d him to place a group of the Gemstone papers in the file 
labeled "1\I r. Mitchell's file," the file nsecl by Magruder in regular 
daily meetings with :\fitche11. (Book I, 237-38) J\Iagruder also re
ceived prints of documents photographed during the first entry into 
the DNC headquarters.2 (Book I, 234) 

The White House received reports obtained from the break-in and 
bugging. Magruder fonvarded the information to Strachan in Halde
man's office. (Book I, 165-66, 168-69) 

In his March 13, 1973 meeting with Dean, the President described 
the '\Vatergate operation as "a dry hole, huh?" Dean responded, "That's 
right." (H,JCT 72) Later in the same conversation, Dean said he 
t.hought th<'rc> were "some people who saw the fruits of it," but added 
that that ,vas "another stor~·-" Dean was talking about the criminal 
conspiracy to enter the DNC offices. (H.JCT 74) 

After the burglars first broke into and bugged the DNC head
quarters, they began getting information, which was in _turn rel~yed to 
Haldeman's office. At one point Haldeman gave mstruchons to 
change their political surveillance capabilities from J\fnskie to Mc
Govern; he sent the instructions to Liddy through Strachan. Liddy 
started to make arrangements for the elrctronic surveillance of the 
McGovern operation. In a conversation on the morning- of March 21, 
1973, .Tohn Dean reported to the President: 

DEAN .••• The information was coming over here to Strachan. Some of it 
was given to Haldeman, uh, there is no doubt about it. Uh-

PRESIDENT. Did he lmow what it was coming from? 
DEAN. I don't really know if he would. 

1 Sloan testified that when he asked Stans the purpose for wlilch the money would be 
spPnt. Stan1<, who had dl~cus~ed the matter with Mitchell, said, "I do not want to know and 
yon <lon't wnnt to know." (Book I. 179) 

2 Shortly after the June 17. 1972 break-In. Reiimer. at 2\fngruder's dlre<'tlon. rPmoni{! the 
Gl'mstone tiles and other polltkallv compromising documents from thP <'RP files. These 
document~ were delivered to Magruder who destroyed them. (Book I, 236, 239-40) 

(40) 
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PRESIDENT. Not necessarily. 
DEAN. Not neces;,arily. That's not necessarily. Uh
PRESIDENT. Strachan knew what it was from. 
DEAN. Strachan knew what it was from. No doubt about it, and whether 

Strachan-I have never come to press these people on these points because it, 
PRESIDENT. Yeah. 
DEAN. it hurts them to, to give up that next inch, so I had to piece things 

together. All right, so Strachan wa;, awarr. of receiving information, reporting 
to Bob. At one point Bob even gave instrnctions to change their capabilities from 
Muskie to McGovern, and had passed this hack through Strnchan to Magruder 
and, apparently to Liddy. And Lidd;1· was ;;tarting to make arrangements to go 
in and bug the, uh, uh, l\IcGovern operation. Th('y had done prelim-

PRESIDENT. They had never bugged ?.luskie, though, did they'! 
DEAN. No, they hadn't but they had a, they had, uh, they'd 
PRESIDENT. (llni11telligible) 
DEAN. infiltrated it by a, a, they had 
PRESIDENT. A secretary.3 

DEAN. a secretary and a chauffeur. Nothing illegal about that. (II.JCT 85) 

On April H, 1973, Haldeman told th<' President that Strachan, at 
some til1w. Juul stopped reading the I>XC wiretap reports. which ha<l 
bC>en mad<' aniilablP to him. 

E The one copy that Magruder had had pictures of the kinds of papers that 
~-nu'd find around with campaign headquarters. He sent a s:,:nopses of tl1e pictures 
to :\Iitchell. He thought it was so bad he picl,E'd up the phone and ralled Liddy and 
eh<>wed him ont. He ra lled 't>m " ( expletin' d(']eted)" "I [ l\fa.e;rnder] told Strachan 
that the -.y11op,:1•s were lw1·e. He may h:lYe come o,·er and read them.'' and as I 
[Ehrlichman 1 pres;;ed him on that he got less and less sin•p of that. Ile sa~·s, 
"I [:\IagruderJ told him they were there." 

H Strachan says, "I stopped reading the synopses, and they were-we had 
'em here." (WIIT 586) 

On April 14, 1973, the PrC>sident aske1l Haldeman what he would 
say if Magruder testified that the !)~(' ,YirPtnp rC'ports had come to 
Haldeman's office. Haldeman J'('Sponded, "This doesn't ever have to 
come out.': ('YHT 520-21) 

Thus the Lid<ly Plan was impknwnt('d nnder :Mitchell's direction 
with Haldeman's· concurrence to proYide politiral int£>1ligf>ncc infor
mation for the President's benefit in his re-election campaign. 

3 In the edited \Vhlte House transeript, it Is Dean who first Fays "a secretary." (WHT 
180) 
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PRESIDENT NIXON'S RESPONSE TO THE ARRESTS 

I 

INITIAL RESPONSE 

At 2 :00 a.m. on June 17, 1972, five of Liddy;s men, including CRP 
Security Director McCord, made the second entry into the DNC offices. 
They "~ere found there and arrested. (Book II, 72-74:), They had on 
their persons fifteen $100 bills. In their hotel room police found· ad
ditional $100 bil]s, a check drawn by ,Hunt, and a notebook that con
tained Hunt's ,vhite House telephone number. (Book II, 84-85) Hunt 
and Liddy were elsewhere, in the Watergate Hotel. Upon discovering 
the arrests of the others, they left. (Book II, 72-76)· Hunt wen:t to his 
office in the Executive Office Building (EOB), piaced a briefca1?e con
taining electronic equipment in his safe and removed from the $1,tfe 
$10,000 in cash that Liddy had previously giyen to him to be µsed in 
case of need. Hunt gave the money that mornmg to Douglas Caddy, ::i, 
,vashington attorney. (Book II, 76-77) 

At the time of the break-in, the President was in Key Biscayne,with 
Haldeman and Presidential Press Secretary Ronald Ziegler. (Book II, 
127) . 

John Mitchell, Robert M,ardian, Jeb Magruder, and Fred LaR.ue, 
all top officials in CRP, were in Los Angeles workinge on the Presi
dent's re-election campaign. On the morning of June 17, 1972, Liddy 
telephoned Magruder in California and asked him to call back on ,a 
secure phone. (Book II, 106) ,i\t the time, Magruder was eating break
fast with LaRue. Before going to a pay telephone to return Liddy'i, 
long distance call, Magruder remarked to LaRue, "I think fast. night 
is when they were going into the DNC." Magruder then called Liddy 
who informed him of the ~reak-in and the arrests of the b1.1rglars, in
cluding McCord, the CRP Security Director. (LaRue testimony, 1 
HJC 185) Magruder immediately relayed Liddy's report, to L~:I;iue, 
who informed Mitchell. (Book II, 106) ',, 

When LaRue told Mitchell that McCord, the CRP Security Di• 
rector, was one of the five persons arrested, Mitchell asked LaRue to 
get more information. (Book II, 108} Mardian was ordered to return 
to Washington. (LaRue testimony, 1 Jr.TC 194) Mitchell's aides pre
pared a press release falsely stating that t,he arrested men had not been 
operating on behalf of or ,vith the consent of CRP. (LaRue testimony, 
1 HJC 188-90, 212-14) Mitchell made a decision to issue that press 
release that said: 

We have just learned from news reports that a man identified as employed 
by our campaign committee was one of five persons arrested at the Democratic 
National Committee headquarters in Washington, D.C. early Saturday morning. 

The person involved is the proprietor of a private security agency who was 
employed by our Committee months ago to assist with the installation of our 
security system. 

He has, as we understand it, a number of business clients and interests and we 
have no knowledge of those relationships. 

(42) 
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We want to emphasize that this man and the other people involved were not 
operating either in our behalf or with our consent. 

I am surprised and dismayed at these reports. 
At this time, we are experiencing our own security problems at the Committee 

for the Re-election of the President. Our problems are not as dramatic as the 
events of Saturday morning-but nonetheless of a serious nature to us. We do not 
know as of this moment whether our security problems are related to the events 
of Saturday morning at the Democratic headquarters or not. 

The~e. is no place _in our campaign or in the electoral process for this type 
of activity and we will not permit nor condone it. {LaRue Exhibit No. 2, 1 HJC 
212; l\Iitchell testimony, 2 HJC 150-51) 

... OR Jun: 1_7, ~9'72, Mitchell also.directed Liddy to contact Attorney 
<:e~era~ l\.lemd1enst. (La~ue testimony, 1 HJC 187) Liddy met with 
I\..1emd1C'nst at th~ Bnrnmg Tree Country Club near ·washington, 
D.C., and told lmn that some of the people arrested were \Vhite 
House or J;RP employees. Liddy told Kleindienst that Mitchell 
wanted a report on th<' break-in. Kkinclienst refused to discuss the 
mattl'r and ordered Liddy off the premises. (Book II, 108, 111-12) 

01~ the afternoon of June 1'7, the Secret Service contacted John 
Ehrhchman, who ,,yas in Washington, to inform him that the District 
of Columbia police had found the vVhite House telephone number of 
Howard Hunt in the burglars' hotel room. (Book II, 118, 494) Ehr
lichm~n ~new of Hunt's participation in the burglary of Ellsberg's 
psyclnatr1st's office and of other covert operations Hunt had per
formed for the White House. ( Book VII, '728, 1220) 1 

Upon learning that evidence nmv linked Hunt with those arrested 
inside the DXC' offices. Ehrlichman immediatelv calJed Colson. whom 
he knew to lrnw. been Hunt's sponsor at the \\;hite House. (1 ->k II, 
118; Book VII, 6'77) Colson, who had recommended H11nt IOr his 
"White Honse position (Rook VIL 676) knew of Hunt's prc,~ious 
covert actiYities undertaken with Ehrlichman's authorization: on 
September 9, 1971, shortly after a meeting with the President, Ehrlich
man had told Colson of Hnnt's and Liddv's break-in into Dr. Fielding's 
oilier and instructed him not to talk about the matter. (Colson testi
mony, 3 H.TC 236) In }\farch, 1972, Colson himself had instructed Hunt 
to inten-i<'w Dita, Beard in Denver. :following publication of her memo
randum about the settlement of ITT antitrust litigation. (Colson testi
mon-r. ILTC %0-51) 

On the afternoon of the Watergate break-in, Ehrlichman and 
Colson talked about how to handle records of Hunt's employment at 
the White House; and about Dou_glas Caddy, the lawyer Hunt had 
hired following the arrests. (Book II, 118-20; Colson testimony, 3 
HJC 257-58) 

In the late afternoon of ,Tune 17, 19'72, the day of the vVater· 
gate break-in, Ehrlichman telephoned Ziegler in Key Biscayne and 
told him about the documents that linked Hunt to the ,vatergate 
burglars. (Book II, 118) It is not known what information ~iegler 
conveyed to the President. The next clay, June 18, 1972, Ehrhchman 

1 On July 7, 1971. when Hunt was first blred as a consultant to the the White House, Ebr
lichman called the CIA and said : "I want to alert you that an old acquaintance. Howard Hunt, bas been asked by ~be 
President to do some special consultant work on security problems. He may be con~actmg 
you sometime in the future for some assistance. I wanted you to know that he was m fact 
doing some things for the President. He is a long-time acquaintance with the 11eople here. 
He may want some help on .-omputer runs and other things. You should consider he bas 
pretty much carte blanche." (Book II, 467) 
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placed another call to Key Biscayne, this time to Haldeman. He 
reported McCord's and Hunt's involvement in the break-in and the 
problems it created for CRP and the ·white House. ( Book II, 130) 
It is not known what information Haldeman passed on to the Pre~1-
dent. Haldeman knew that an investigation might reveal that }Ilt
chell, with Haldeman's concurrence, had authorized a plan to place 
the President's political opponents under electronic surveillance; that 
:funds for the operation were campaign funds supplied by CRP; and 
Ehrlichman knew that the participants in the ,vatergate break-in had 
previously engaged in illegal covert activities on behalf of the Presi
dent, under Ehrlichman's supervision. 

After this telephone conversation, Haldeman called Ma!rruder in 
California and discussed the arrests. Haldeman directed Magruder 
to go to '\Yashington to meet with Dean, Strachan and Sloan in order 
to determine exactly what had happened and the source of the 
money found on the arrested persons. (Book II, 126; Mitchell testi
mony, 2 H,TC 153) )Iagrnder told )Iitchell of Haldeman's order, 
and the instruction that Mardian shonkl return immediately to ,vash
ington was reversed. (LaRue testimony, 1 HJC 194) Later the same 
day Haldeman, in a telephone conversation with Colson, inquired 
about Hunt's employment status at the White House. ( Colson testi
mony, 3 HJC 258-59) 

On June 18, 1972, the President also called Colson from Key 
Biscayne. He told Colson he had been so angry about the involve
ment of J\kCord in the "\Yatergate break-in that ht· had thrown an ash 
tray across the l'oom. (Colson testimony. 3 H.JC 259) 2 

That day, John Dean, counsel to the President, returned to Cali
fornia from a trip to the Far East. He was told by "\Yhite House aide 
Fred Fielding to cancel his plans to stay in California. and to return 
to Washington, which he did. (Book II, 1-14) 

On ,Tune 18, President Xixon put John Ehrlichman in charge of 
the ""' atergate matter; Ehrlichman assigned Dean to work on it. 
(Book II, 132; "Presidential Statements," 8/22/73, 46; Dean testi
mony, 2 II.JC 22:1-24) On ,Tune 19, DPan met with Liddy, who told 
Dean that the break-in was a CRP operation. Dean reported this con
n·rsation to Ehrlichman.3 (Dean testimony, 3 H.TC 224) 

On June 19, 1972, Ehrlichman, Colson and Dean met. (Book II, 
145-46; Colson testimony,:) H,JC 260-61. 66) Their discussion of the 
break-in concerned the fact that ·white Honse records did not reflect 
any termination of Hunt's status as a consultant; they also discussed 
the contents of Hunt's safe in the EOB. (Book II, 146, 190) Ehrlich
man and Colson directed Dean to take possession of the contents of 
Hunt's safe. Ehrlichman ordered that Hunt's safe in the EOB be 
drilled open. This ,ms done and its contents were deli Yered to Dean. 
( Book II, 190; Colson testimony, ~ H,J C :W-1-65) The safe contained. 
among other things, State Department cables Hunt had fabricated; 

• Representative 'J'hornton explained the slgniflcance of this occurrence during the general 
debate:". . [w]llat that outbur~t of anger nlsn indicate,, at least to me, wns n reviilntlon, 
ns of that mnrncnt, at the Mnrt. that [the President's) own men werl' involvPrl In a stupid 
nnd criminal art, which had thP potential of teuibll' embarrassment to l!lm." (HJf' debate~ 
July 25, 1974, 'J'R. 288) . ' . ' 

• L!rldy nevertheless eontinuPd to serve as g:e>nPrnl cmrnsel to FCRP until .Tune 28 1972, 
when be was illscbarged by Stans for refusing to be Interviewed b,· the FBI. (Book II 
4i'S-82) . ' 
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materials re]ated to the Plumbers; McCord's briefcase filled with elec
tronic equipment, which Hunt had placed in the safe immediately after 
the arrests; and two notebooks. (Book I I, 76,163,425) 

Late on June 19, 1972, Magruder, Mitchell, Mardian and LaRue, who 
had returned to "\Vashington, met in Mitchell's apartment. Dean later 
joined the meeting. They discussed the break-in and the need for a 
statement from CRP denying any responsibility for the burglary. 
(-!3ook II, 224; Mitchell testimony, 2 HJC 154-55, 159) Magruder was 
directed at that meeting to destroy documents related to the political 
surveillance operation. (LaRue testimony, 1 HJC 196-97; Book II, 
225-26) 

II 
JuxE 19, 1972-,Jmrn 29, 1972 

On June 19, 1972, at about noon, the President telephoned Colson. 
They talked for approximately one hour about the break-in. (Book 
II, 156, 158-59) Colson told the President that Administration officials 
in Washington were holding a meeting to determine how they should 
react. (Colson testimony, 3 H,fC 264) 

Later on June 19, 1972, the President and Haldeman returned from 
Key Biscayne. (Book II, 240) 

The next morning, ,June 20, 1972, at 9 :00 a.m., Haldeman met in 
Ehrlichman's office-which was located one floor above the Oval Office 
(Butterfield testimony, 1 H,TC 24)-with Ehrlichman and Mitchell, 
both of whom knew that the DNC break-in was a CRP operation car
ried out under the direction of Liddy. (Book IT, 108,153,240) Dean, 
who also knew that the DXC break-in was a CRP operation, and At
torney General Kleindienst (Book II, 112, 144) jointed this meet
ing a bout 9 :45 and 9 :55 a.m. respecfrrely. (Book II, 240) The 
previous day, Kleindienst had requested that Gray arrange for a 
briefing on the FBI investigation, because Kleindienst had to brief the 
President that day or the next. (Book II, 137) At the meeting, on the 
morning of June 20, Kleindienst, Haldeman, Ehrlichrnan, Mitchell 
and Dean discussed the Watergate break-in. (Book II, 240-41) 

On that same morning at 9 :00 a.m. the President arrived in his 
Oval Office. "\Vhile this meeting on Waterg-ate took place one floor 
above among the President's chief of staff, his chief domestic adviser, 
his connsel.

0 

his Attorney G,meraL and his campaign director, the 
President remained alone in the Oval Office (with the exception of a 
three-minutf> meeting with Butterfield from 9 :01 to 9 :04 a.m. The 
Prrsident left the Oval Office at 10 :20 a.m., and went to his EOB office. 
( Book II, 243) · 

At his EOB office, the President met "·ith Ehrlichman from 10 :25 
until 11 :20 a.m. (Book II. 243) 'rl1e President did not discuss 17\Tater
aate with Ehrlichman. even thong-h the President had given Ehrlich
~mn the hiuhest Jevef responsibility for investigation of the ·water
uate mattet (ln re rJrand Jury, Misc. -l-7-73, order, 12/19/73; Book 
II 238 · "Presidential Statements," 8122/'73, 45-46) 

Sta.rt'ino- at 11 :26 ri..m .. during a mPetjng which lasted one honr and 19 
minutes. ,_the Prrsident did discuss Watergate with Haldeman. 
Haldeman-who by this time had been fully briefed and who, accord
ing to Strachan. that day instructed Strachan to destroy documents re-
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lated to the Liddy Plan and other comp~omisi1:g document~-me~ with 
the President. (Book II, 243,265) At tlus meetmg, the President issued 
certain directives about the '\Vatergate break-in. (Book II, 24'9-50) 
A portion of the notes taken by Haldeman during the meet.mg read: 
be sure EOB office is thoroly ckd re bugs at all times..-etc. what is our counter 
attack? PR offensive to top this ... hit the opposition w/ t_heir 3:ctivities Pt 
out libertarians have created public callousness. Do they justify this less than 
stealing rentagon papers, Anderson file etc. we shld be on the attack for 
diversion (Book II, 246-48) 

In .July, 1973, the tape recording of this June 20, 1972 meeting ~e
tween the President and Haldeman was subpoenaed by the Special 
Prosecutor. The subpoena was resisted by the President on the grounds 
of executive privilege (Book II, 258) but upheld by the Court of 
Appeals. (Book IX, 748, 750-54) On Novembe~ 26, _1973, w:1-ien the 
President's lawyer finally produced the recordmg, 1t contarned an 
eighteen and one-half minute erasure. The erasure obliterated that por
tion of the com·ersation which, according to Haldeman's notes, refer
red to Watergate. (Book II, 249-50) The obliteration was, in fact, 
caused by repeated manual erasures, which were made on the tape 
recorder used by the President's personal secretary Rose Mary Woods. 
(See Appendix A) 

Although the President had six other conrersations with Haldeman 
and Colson that day,4 the President did not meet with his Attorney 
General Kleindienst, his FBI Director Gray or his Campaign Director 
Mitchell. (Book II, 243-44) 

On the morning of June 201 1972, 1\Iagruder, as instructed by Halde
man, met ,vith Sloan and determined that the sonrce of the money 
found on the persons arrested was the Finance Committee to Re-Elect 
the President (FCRP), an arm o:f CRP. (Book II, 126) 

On June 20, 1972, in spite of the fact that he was aware of the CRP 
responsibility for the ·watergate break-in, }fitchell issued a prepared 
statement denying any legal, moral or ethical accountability on the 
part of the CRP. (Book II, 303) That evening. the President tele
phoned Mitchell. They discussed the break-in. (Book II, 310) On 
,Tuly 23, 1973, the tape of that telephone call ·was subpoenaed by the 
Special Prosecutor. (Book IX, 415-16) On October 30, 1978, the Presi
dent responde,1 that the conversation had not been recorded. (Book 
IX, 836) The President did provide a dicta belt recording of his recol
lections of that day (Book II, 309), "·hich included the following ac
count of his conversation with l\1itche11: 

Paragraph. I also talked to John Mitchell in-late in the day and tried to 
cheer him up a bit. He is terribly chagrined that, uh, the acth'ities of anybody 
attached to his committee should, uh, have, uh, been handled in sucl! a manner 
and he said that he only regretted that he had not policed all the I)eople mor~ 
effectively on a-in his own organization-(42 second silence) {unintelligible) 
(Book II, 310) 

The Pre~ident issued no ord~r to discharge Gordon Liddy, Counsel to 
FCRP. Mitchell knew that Liddy was responsible for the burglary-

• On l\fay 15, 1974, the House Judiciary Committee subpoenaed the tape recordin 8 and 
other materials related to conversations between the President nn<l Hnldemnn on J.fne 20 
1972 from 4 ·35 t_o 5 :25 p.m . from 7 :52 to 7 ·59 p.m. ; and from .<, :42 to 8 :50 .m .. and 
between the President and Colson from 2 :20 to 3 :30 p.m. : from 8 •04 to R -21 P '. d 
from 11 :33 p.m. to 12 :O;'i a.m., ,Tune 21, 1972. The President refuse<1 t~ prod'ii~!· 't1~~ 
recordings. e 
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he had authori~ed the Li\fdy Plan and had been told by Mardian and 
LaRne that Liddy had planned and participated in the break-in. 
(Book II. 280) Haldnnan knew-he had approved Liddy's transfer 
to CRP for intelligence-gathering purposes, (Book I, 49) and on 
,fnne 20 had directed Strachan to destroy documents that contained 
discussions about the fruits of Liddy's activities. (Book II, 262-63) 
Dean knew-Liddy told him the whole story on June 19. (Book II, 
145) Ehrlichman knew-Dean had told him on ,Jnne 19 of Liddy·s 
confession (Book II, 145-46) because as Ehrlichman later said: "Well, 
the onlv reason to tell me was not for me as me but because I was 
011(' of the two conduits that he [Dean] had to the Boss." (\YHT 1172) 
Colson knnY-Colson had telephoned l\fagruder prior to March 30 
in the presence of Liddy and Hunt and nrged ":\fagruder to see to 
it that Liddy's polif'cal intelligence p-athering proposal was consid
ered.• Colson also knew of Hnnt's role in the break-in. (Book I, 113; 
H,TCT 84) 

On June 22, rni2, the Prcsident-,.-ho had been with Haldeman in 
Key Biscayne whe11 the news of the break-in first appeared; who had 
remained there with Haldeman on ,Tune 17, 18 and rn; who had dis
cussed ,vatergate with Colson on June 19 and with Haldeman and 
::\Iitchell on ,Tune 20-hekl a news conferencP. He was asked if he had 
orderrd any sort of investigation to determine' the truth of the charges 
"that the people who bugged [DX<'] headquarters had <L direct link 
to the ·white Honse." The President replied: 

)fr. Ziegler and also Mr. Mitchell, speaking for the campaign committee, have 
responded to questions on this in great detail. They have stated my position 
and have also stated the facts accurately. 

This kind of activity, as Mr. Ziegler had indicated, has no place whatever in 
our electoral process, or in our governmental process. And, as Mr. Ziegler has 
stated, the White House has had no involvement whatever in this particular 
incident. 

As far as the matter no\V is concerned, it is under investigation, as it should 
be. by the proper legal authorities, by the District of Columbia police, and by the 
Jl'BI. I will not comment on those matters, particularly since possible criminal 
charges are involved. {Book II, 352-53} 

When the President issued this statement, he knew or should have 
known that Howard Hunt, Gordon Liddy and other CRP personnel 
were responsible for the burglary, and that some of these persons had 
previously engaged in covert activities, as members of the Plumbers 
unit, on the President's behalf. 

By June 21, 1!)72, the decision had been made to prevent further 
,,ratergate disclosures and the President's closest subordinates and 
agents ,vere beginnning to carry out this decision. The President had 
placerl Ehrlichman in charge. Ehrlichman had assigned Dean to moni
tor the FBI investigation. Ehrlichman called Gray and told him that 
Dean was conducting an inquiry into the Watergate matter for the 
V\!hite House. He instructed Gray to work closely with Dean. (Book 
II,314) 

The identification of Hunt as a suspect in the Watergate burglary 
created a risk that a direct link to the White House might be estab
lished. After discussions between Colson and White House Staff Sec-

, :\lcCorrl CRP seeurltv he11d who was nrrestPd nt the break-In and therefore exposed, 
wn; Immediately discharged and Mitchell disclaimed CRP responsibility for his nctlvltles. 
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retary Bruce Kehrli, Ehrlichman and Colson decid~ that White 
House records should state that Hunt's status as a White House con
sultant had been terminated as of April 1, 1972.6 (Book II, 168-69) On 
or about June 21, 1972, Colson's office forward~d to Kehrli a mem?ran
dum which was dated March 30, 1972 and which expressed a desire to 
assist Hunt on an annuity problem "and then totally drop him as a 
consultant so that 1701 [CRP] can pick him up and use him." Within 
a week after June 19, 1972, Kehrli circled the reference to dropping 
Hunt as a consultant' and wrote at the bottom of the memorandum : 
"OK-Drop as of April 1. 1972 BAK.~' Kehrli was also told by Colson 
to remove Hunt's name :from the \'\nite House phone directory; on 
Kehrli's instructions. the name was remoYed. (Kehrli affidavit, 2-4; 
Colson testimony, 3 HJC 262-63; Book II, 184) 

The money found on those arrested created :for the President an
other risk of disclosure and another ~r to his re-election cam
paign. The risk was that it could be traced back to the Campaign Com
mitte..e-exposing the Committee's responsibility for the burglary and 
also exposing illegal corporate campaign contributions. 

Because of this risk, Haldeman. on June 18: 1972. the day after 
the break-in, directed :Uagrnder to return from California to Wash
ington, and talk to Sloan, Dean and Strachan about the source of the 
money. {Book II, 126) Liddy. w-ho was also aware of the risk. shredded 
the $100 bills in his possession immediately- after the break-in. (Book 
II,289) 

The money was part of the sum of five campaign contribution checks 
totalling $114,000. Four of the five checks were drawn on a Mexican 
bank by ).fanuel Ogarrio, a Mexican attorney. The fifth check was 
signed by Kenneth Dahlberg, a ::\Iinnesota businessman. FCRP Treas
urn· Hugh Sloan had gh·en the checks to Gordo11 Liddy sometime in 
April to convert :into cash. Liddy in turn had gh-en the checks to Ber
nard Barker. one of those later arrested at Watergate. Barker had de
posited the checks in his Florida bank account. Barker gave the cash 
to Liddy, who transmitted it to Sloan. Later. when Sloan gave Liddy 
cash. he apparently gave him some of the same bills which Liddy had 
obtaine.d for FCRP. (Book II, 96-97, 339, 370-71) 

It is standard practice for banks to record the serial numbers of cash 
paid ont in large transactions. Thus. the FBI probably could trace the 
$100 bills back to the bank that s11pplif'd t1le cash and to the fixe checks 
deposited in the bank account of Bemard Barln-'r. (Rook II, 339) 
Dahlberg and Ogarrio conld t<>ll the FBI that the d1ecks bC'aring- their 
names were delivered to the P1·c>sident's re-election campaign; Dahl
berg had in fact handed his check personalh- to Stans. (Book II, 
:l66-67) Ogarrio could also te11 the FBI that he had corerefl his checks 
by charginf! a fee to Gulf Resources & Chemical Corporation. - · 

The risk that the CRP link wonld he nncowred became imminent 
on June 21 and 22, 1972, when Gray jn:formed Dean that the $100 bflls 
had already been traced by the FBI to Barker's bank account in 

• Butterfield testified that shortly after the Watergate break-in be was told b-.. Kehrll that 
H11nt wa,: then a White Honse consultant, hnt that at Raldeman's di:rectlon Hunt was not 
listed on the employment rolls_ Ulutt~rfiPJd testlmonv, 1 HJC 55-57) Kebrli >'tat"" he does 
not rN!all this eonversatton. (Kebrll affi1lavlt, 3) Colson has tl'stlfied be told Kehrl! on 
:Tune 19, 1972 to make White Honse records reflect Hunt's termination as of March 31, 1972. 
(Colson te,:tlmony, 3 RJC 262-63) · 
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Florida. that Dahlberg and Ogarrio had been identified and that the 
Bureau intended to interview them. (Book II. 339) On .Tune 23. 1972, 
Dean repoi:ted to _Haldeman the information given to him by Gray; 
Haldeman_ immediately reported to the President.7 (Book II, 356) 
. At the t~me that the Committee on the ,Tndicinry ,·oted on Article I, 
it was undisputed that on ,Tnne 23. 1972 the Pr<>sidf'nt directed Ha]de
m:1! and Ehrlichman to meet with Helms and Walters, to express 
\\ lute House roncern that the FBI inwstigation might expose nnre-
11!-ted cover~ CI_A op~ra_tions or the artivitiPs of the White Honse Spe
cial Inveshgations t 'mt, and to ask that Walters meet with Gray to 
communicate these concerns to him. (Book II, 358-59) 8 • 

On the afternoon of ,Tune 23. rn,2. Ehrlichman and Haldeman met 
with Helms and "\Ya lters. ( Rook II. 3fi6-fi'i) Helms assured Haldeman 
t~at there was no CIA invoh'eme,nt in thr- 1Yatergate break-in, and told 
h1m that he had g:in-n a similar a>'surance to acting FBI Director 
Gray. (Book II, :183-8-1) In reph, Haldeman said that the FBI inves
tigation was l<'ading to importai1t people; and that it was the Presi
dent's wish, because an FBI inv('stigation in ::\Iexico might uncover 
CIA activities or assets. that "\Yalters suggest to Gray that it was not 
desirable to P!trs1w the inquiry, esperially into 1\Iexico. (Book II, ~80, 
385-86) Ehrhchman said that the )fexican checks, traced to the Flo
rida bank account, were mentioned as an example of the type of thing 
about which the President was concerned. (Book II, l1!12) 

"While the meeting among Haldeman, Ehrlichman, Helms and "\¥'al
ters was going on. Dean teh>phon<,>d Gra>· and told him to expect a C'all 
from Walters. (Book II. 400) After the meeting, Walters told Gray 
that the FBI inwstigation should not be pursued into :\fexico or 
beyond the fin persons alrf'ady in custody. (Book II, 402-04) Gray 
agreed to hold in abe>·ance the planned intervfow of Ogarrio, althongh 
he said the FBI won]d contim1e to trv to lo<'ate and interviPw Dahl
berg. (Book II. 400-01) On ,Tnne 23; 1!)72. Stans asked Dahlberg to 
fly from :\finneapolis to Washin~on and they met later that day at 
the CRP offices. (Book II, 368, 406-07) 

On ,Tune 23, 1972. Walters determined that no ('IA sources would be 
jeopardized by an FBI investigation in Mexico. (Book II, 410-~1) 
On June 26, 1972, he so informed Dean, whom Ehrlichman had desig
nated as liaison to the White Honse. (Book II, 411-12) On ,Tune 27, 
1972, Helms notified Gray that the CIA had no interest in Ogarrio. 
(Book II, 447) Helms and Gray set up a meeting for the following 
day; Gray reported the meeting planned for June 28 to Dean. (Book 
II, 447, 453-54) In preparation for the meeting Helms had told the 
CIA employees who were to attend the meeting that the CIA still ad
hered to its request that the FBI not expand its investigation beyond 
those already arrested or directly under suspicion. (Book II, 459} On 
the morning of June 28, 1972, Ehrlichman telephoned Gray and in
structed him to cancel his meeting with Helms, saying only that 
the meeting was not necessary. (Book II, 454) Gray called Helms and 

1 On May 15, 1!174, the Ho,1se Judiciary Committee subp~naed the tape re<'orillnJ?A anil 
other material• related to this and other ('Onversatlons between the Pre~iilent and Hnlilemnn 
on June 23, 1972. The President did not produce these reeordlngs prior to the conclusion 
of the Committee's Inquiry. 

• Aftf>r the Committee voted on the re<'ornrnendeil artlcleR. the Pre•lrlent relen•Pd three 
edited transcrtpt;s of the June 23, 1972, conversations with Haldeman. Material from these 
transcripts appears at the end of this section. 
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~ancclled the ml'eting and HelmsTeportecl that t!1e CI~ had no i11terjf 
m Dahlberg. At Helms' request Gray cancelled mterv1ews of two C. 
t>mployees (Book II, 454,459) ·who, in 1971, had furnished Hm;t with 
information, with disguises and with alias. identification cards m con
nection with his coYert actiYities. (Book II, 460-66) 

On ,Tune 28, 1972, Dean asked ,Valters whether the CIA could stop 
tlrn FBI inwstigation at the five suspects ahieady in Cl~stody. He 
pointed ont that the FBI had leads to 'Dahlberg and Ogarm?· Walters 
said he conld not think of a way the CIA could help the White Ho:use. 
(Book IL 440-41) On the eve11inµ; of ,Tune 28,J.972, Dean called Gray 
and urged that, for reasons of national security, Ogurio and Dahlberg 
not be inter,-iewed. 

On ,Tune 28, lfli:2. J>ean and Ehrlirhman gavt" to Grny those contents 
of Hunt's safe that hnd bel'n ,Yithheld from FBI agents 911 the prt\vious 
day, with the PXeeption of hYo notebooks. (Book IL 503) 

On the morning of ,Tune 29, 1972, Gray retracted an order of the 
previons clay to inter-vie,Y Ogarrio and h1strncted the FBI's Minn~
apolis Field DiYision to make no further attempts to interview Dahl
bPrg:. (Book IL 474:-iii) 

III 

KALl\lB.\CH FUND-RAISING AssIGN)rn::--T 

Thrse activities of Haldeman, Ehrlichn~an, Dean, Helms, "\°Valt<>rs 
nnd Gray impeded the FBI"s ,Yaterg-ate inrnstigntion. In addition, 
tlwre were otlw1· problems. The rlcfimdants were in jail and neNled 
money for bail, for attorneys' fees and for other support. "..\Iitchell tle
l'ided C'RP conld not p1·0,·ide bail. (Book III, 9!)) I>ean ask(•d ,Ya1ters 
i:f the CIA ,Yould pay hail and support n19nt>y, nn(l was tokl it would 
not. (Book II, 433) 

On ,Tune 28, 1972, Ehrliehman and I-Ialdrman agreed that Demi 
shonld direct Kalmbach, the President's personal attorney and a long: 
time high-levc'l fnndraiser for thf:' PrPsidf:'nt, to handle the raising of 
money for thr ,Yatc>rgate defc>ndants. (Book III, 149-53, 277-='TD; 
Book IV, !):36; W'HT 49:-1-96) That night, at !)pan's reqnest, Kahn.
bach flew to "' ashington. (Book ITT, 152-:>-!) Tlw followin<Y morning 
he met wit.h Denn ~nd ngreed to unclP1take the assignment. (Book III, 
154-55; Kalmbach testimony, 3 II.TC 53:1-:17) On ,Tnne 29, 1972 Kalm
bach obtained $75,000 in cash from Stans. On the follmvi1;g day, 
Kalmbach delh-cred it to Anthony Ubs("\Yicz, ,,·ho had previciusly en
g-aged in smTei11ance and other activities nnclt•r Ehrlichman's direc
tion. Ulasewicz was instrnct('cl to make clandestine payments for the 
benefit of those who had participated .in the preak-in. (Book III 167-
fi!); Book VII, 336-337; Kalmbach testimony, 3 II,JC 538-H) ' 

IV 

l\frTcnEr,r.·s RgsrnxATION As CJlP DIRECTOR 

As of J ll!le 30, 1972, the risks o:f fttrther disclosure with respect to 
the connect1011 between the ·white House or CRP and the break-in ,v'ere 
contained, at least temporarily. Cash was in hand to be distributed to 



23805

51 

the persons arrested; the cash :found on the persons arrested had not 
yet beC'n traced to CRP. By June 28, 1972, Gray had stopped the FBI's 
E'~orts to trace the money :found on those arrested. Neither Hunt nor 
Liddy had been charg~cl ,,·ith involYement in the break-in. 

On ,J mie. 30, 1972, the President met with Haldeman and Mitchell 
to disc~1ss l\Iitd1ell's resignation as Director of CRP. (Book II, 515-
16) Mitchell_ had ~ppr?ved Liddy's intelligence activities. (Book I, 
116) Fo11owmg Liddy s call to Magruder on the morninrr of June 
17, rnB (Book II, 106), :Mitchell had been kept fully informed of 
developments . .At the time of this June 30 1972 meetinrr Haldeman 
knew of CRf and ·white Honse inrnlvem~nt in the political intelli
gence g-athermg program and in the ·watergate break-in itself. Since 
Ocf:ober 7, 1971, Haldenrnn knew that "Operation Sandwedge", 
wlnch contemplated a "black bag" capability and electronic surveil
lance, was once under study by Attorney General Mitchell and ,John 
Dean. (Book VII, 1341-42, 1363-6-!) Haldeman knew that on Decem
ber 2, 1971, Operation Sandwedge had been scrapped, and that Liddy 
had ~~en hired "instead" by CRP to Irnnd1e political intelligence. 
(Pohbral :i\fatters l\Iemorandum, 12/2;71, 3) Haldeman knew- that, 
in February, 1972, Liddy had made t'\Yo presentations to 1\litchell, 
Magruder and Dean, and that Lidcly's plans had contemplated the 
use of electronic surveillance and illegal entries into such targeted 
-facilities as the DXC' headquarters. (Book I, 66) At the encl of March, 
1972, HaJdeman knew that a sophisticated political intelligence gath
ering system ,,ith a budget of $300,000 had been approved by CRP. 
(Book I, 148) Haldeman knew that he had directed Liddy to change 
his "capabilities" from Muskie to l\kGovern. (Book I.192-93) Halde
man knew, shortly after the break-in, that McCord and Hunt had been 
involved in CRP's intelligence gathering activities. (Book II, 130)' 
On ,June 18, 1972, Haldeman knew of the possibility that the money 
found on the five persons arrested in the DNC offices "·as CRP money. 
(Book II, 126-27) On June 20, 1972, Haldeman knew that he had 
instructed his assistant Strachan to destroy documents. (Book II, 265) 
On June 23, 1972, Haldeman knew that the FBI had uncovered five 
checks totalling $114,000 and one bearing the names of Dahlberg and 
Ogarrio which had passed through the bank account of Vifatergate 
conspirator Bernard Barker. (Book II, 339-41) On June 23, 1972, 
Haldeman knew that he had instructed Walters to inform Gray that 
the FBI investio-ation should not be pursued into :Mexico. On ,Tune 28, 
1972 Haldema1~knew that he and Ehrlichman had approvec\ Dean's 
use ~£ Kalmbach to raise and covertly distribute cash for those in
volved in 'Watergate. (Book III, 149-53, 277-79; Book IV, 536; ·wHT 
493-96} . , 

One of the subjects of the June 30, 1972, discussion among the 
President, Haldeman and Mitchell was Mitchell's resignation as head 
ofCRP: 
,, HALDEMAIN. Well there maybe is another facet. The longer you wait the more 
risk each hour bri{,_gs. You run the risk of more stuff, valid or invalid, surfacing 
on the Watergate caper-type of thing-. 

MITCHELL. You couldn't possibly do it if you got into a-
HALDEMAN. -the potential problem and then YO:U are stuclr- · 
PRESIDE::N'l', Yes that's the other thing, i.f something does come out, but we 

won't-we hope ~othing will. It may not. But there is always the risk. 
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HALDEMAN. As of now there is no problem there. A.s, as of any moment in 
the future there is at least a potential problem. , . 

I>xEsIDENT. "\Yell, I'd· cut the loss fast. I'd cut it fast. If we're going to do ~t 
I'd cut it fast. That's my yiew, generally speaking. And I woulcln't-and I don t 
think, though, as a matter of fact, I don't think thi:, story, if we, if you put 
it in human terms-I think the story is, you're 1>ositiYe rather than negative, 
because as I said as I was preparing to answer for this press conference, I 
ju;;t wrote it out, a,; I n»ually do, one way-t<>rril,l.v sensitin, [unintelligihle]. 
A hell of a lot of people will like that answer. They woulcl. And it'd make 
anrhoc1Y l'L'>e who asked any other question on it look like a selfish son
of_-a-hit<:h, which I thoroughly intended them to look like. 

~ * * * * * ~ 
1IITCHELL. [T"uintelligible] Wesfrbester C'ountry Club with all th£! syru1'latlly 

in the worlcl. 
PRESlllENT. That's grPat. That's great. 
:\IITCIIELL. [l,nintelligible] don't let-
HALJlE~L\X. You takin~ this route--peo11le won't expect you to--l1e a surprisf!. 
l'RESlOFXT. Xn. if it's a l'llrprise. Othl'rwise, you're right. It will be tied right 

to "\V-atngntP. [l"ltintelligibleJ-tighter if you wait too Jong. till it simmer;; <low_n. 
HALDEMAN. You can't if other stuff <leYelops on "\Vatergate. The problem 1s, 

it's always potentian~- the same thing. 
PRESWEXT. \Yell if it does. don't just bard-linf!. 
H.\LPE,L\:S. r1·nintelligihle] That's right. In otller words, it'd be hard to 

hard-line l\litebell's departure under-
PRESmENT. That's right. You can't do it. I just ,Yant it to be handled in a way 

l\Iartha's not hurt. 
:\IITCIIELL. Yeah. okny. (Rook II, :;1:i-16) 

On ,Tnl:r 1, Hl72. :Mitdwll rPsigned as dir<>C'tor of the President's 
re-Pln·tion eampaig11 organization. 1\fitcheB wrote to the President that 
lw conld no long<>r rPrnain a" eampaig:n managPr '·nnd still meet tlie 
one. obligation whirh must come fi1"Bt: the happinPss nrnl w<.>lfare of my 
wife and daughter. They havC' patiently put up with my long absences 
for some four years, nnd the moment has come when I must· devote 
more tim1.> to them.'' .\.s the President had suggested on the previous 
dny, the story was put in "human terms." (Book II, 514) 

How('ver the stor~· was put, all the prior eirenmstances since ,Tmw 17, 
1972. prm·id('d substantial proof that Presi<l<'nt Xixon clPeidNl shortly 
after learning of tlw ,Yat('rgate break-in thnt his snborclinateB should 
take ac-tion designed to delay, im1wde. an.cl obstruct the im·estigation 
of th<.' ,Yatergate break-in. to cm·er-up, eoncen~ and protect those-i-e
sponsihle._ a!1~1 to concrnl the Pxistenee and scope of otlier unlawful 
co\·ert nchntles. 

On .\.ugust 5, 1974, President Nixon publicly released and deiivered 
to the Committee on the ,Judiciary 9 after the Committee hnd concluded 
its votf'_, edited transcripts of three of his conversations of June 23, 
1972, with H. R. Haldeman .• \.t. their morning meeting, the President 

• On August 5, 1974. Jame~ St. Clair, Special Coum,el to the President wrote John Donr 
8prcial Counsel to thP .Tu1lidnrJ· Committel'. n~ follows: ' . ' 

At the _c1jrP£ition of tllf' T're~id<'nt. I am forwarding to J·ou hPr<>with transciipts of 
three add1t10nnl rrcordP<l Pre,nclential (•onversatinn>< bPtW<'Pn tlw Prrsident nnd H. J{. 
Hal:l~mnn on .Tun<' 2:,. 1972. for snhmission to tit<', mi>mbprs of th,;, ·Cmnmittt'e •Oil 'the 
.Tnd1e1ary _as a supplemrnt ·to th<' Presidpnt·s S11bmi.ssia11 of Rrcor<le(l l'rtlsi<lc11tial 
Co11rerRrtt1011s datPd .l.pril ~O. 1974. ., · · 

These com·ersations first eame to my ntt<>ntion a few days ago ·nml I belir,-e they 
,ne l)eces~arr to mor<• nccurntPly nn'1 ·complPtP_lV dpscribe thp evPnts im·nh·;n" the 
r~lationslup ~Ptween th<' FBI WatPrgatP im·<'!<ti1mtion -an.cl tile CIA in 1972 ~than 
bas bPen I)rPnoui;J:i· fumild1Pcl tlJ? ConnnittP<:>. , 

Coples of the Transeripts were immediately distributed to each member of 'the 
Committee. · 
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directed Ha:ldema1r to direct the CIA to impede the FBI investigation, 
which had begun to trace money in the possession of the burglars to 
CRP. 

H . Kow, bu the im·estiga~ion, you know the Democratic urenk-in thing, ,ve're 
lnck in the problem area berause the FBI ii; not nmler control, because Gray 
doesn't exactly' imow how to controUt and they ha Ye-their inYestigation is now 
leading into some vroclnctiYe areas-because they\-(> been ahle to trace the 
money-not tln·ongh the money it;;elf-hnt through the bank sources-the banker. 
And, aucl it gol:'s in some directions we don·t want it to go . .Ah, also there ha,·e 
l>een some things-like an informant came in off the street to the l!'BI in Jliami 
\Yho was a photographer or has a friencl who is n pl1otographer who cleYeloped 
some films tl1rongh this guy Barl,er and the films had pictures of Democratic 
National Committee letterhead documents and things. So it's, things like that 
that are filtering in. :Mitchell came up with yesterday, ancl .John Dean analy&ecl 
n•ry carefully lasJ; night and concludes, concurs now with Mitchell's recommenda
tion that the only way to soln• this, ancl we·re set up beautifully to do it. ah, in 
that ancl that-the only network that paid any attention to it last night was 
NBC-they did a massh-e ;;;tory on the Cuban thing. 

P That's right. 
H That the ,vay to handle this now is for us to ha,·e ,valters ran Pat Grn)· 

and just say, ''Stay to hell out of this-thh, is ah, lmsiness here we clon't want 
you to go any further on it." '!'hat"s not an unusual <le,·elopment, and ah, that 
would take care of it. 

P ·what about Pat Gray-you mean Pat Gray cloesn•t want to? 
H Pat does want to. He doesn't know how to, ancl he doesn't have ... 

auy basis for doing it. GiYen tlli:s, he will then ha,·e the basis. He'll can Marl;: 
Felt in ... 

P Yeah. 
H He'll call him and say, "'Ve'ye got the signal from across the rh-e1· to put 

the hold on thi,;.'' Ancl that will fit rather well because the l<'BI agents who are 
working the case, at this point, feel that's what it is .... 

H And you seem to think the thing to do is get them to stop'! 
1> Right, fine. (WHT, June 23, 1972, 10 :0i-11 :39 a.m., 2-5) 

The President asked Haldeman if 1\fitchell km.1w in adrnnce about 
the "\Yater~ate bnrglari<'s. Haldeman said lw thought so. The Presi
dent then asked. "Is it Liddy r' C\YHT •• T llll11(' 2H. lfli2. 10 :04 to 11 :39 
a.m., 6) Since Haldeman had not mPntionNl Licldy and since the 
President had said he did not learn of the Fielding break-in (in which 
Liddy ,rns involved) until March 17 of the following year, the question 
clearly indicates that the President must ha Ye known about Liddy be
fore the conversation of ,June 23, 1972. 

The President told Haldeman what to say to the CIA officials. He 
said to tell them that it involvecl Hunt and that it would be detrimen
tal for them to go further. 

In the early afternoon, the President repeated his instructions to 
Haldeman to have the CIA limit the investigation because Hunt knew 
too much. 

p O.K., just postpone (scratching noises) (unintelligible) Just say (unintelli
""ible) verY had to have this fellow Hunt, ab, he kno,vs too damned much. if he 
~vas in;-ol;ed-you happen to know that? If it gets out that this is all involved, 
the Cnl.>an thing it would be a fiasco. It would make the CIA look bad, it's going 
to make Hunt look bad, and it is likely to blow the whole Bay of Pigs thing which 
we think would be very unfortunate--both for CIA, and for the country, at this 
time, and for American foreign policy. Just tell him to lay off. Don't you? (WHT, 
.Tune 23, 1972, 1 :04-1 :13 p.m., 1) 

At 2 :20 p.m. Haldema1! re~orted to the Preside1.1t that Gray had 
suspicions that the break-m might be a CIA operation; that Walters 
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"was very happy to he helpful'' in limiting the FBI investigations; 
and that 1VnJters would call Gray about it. 

H ... He [Walters] said, l1e said we'll be very happy to be helpful (unin-
1elligible] · handle an;rthing you want. I wonhl like to know the reason ,for 
being helpful, and I made it C'lear to .him, he wusn'.t going to get explicit [unin
telligible] gPnerality, and he said fine. And Walters L\tnintelligible]. ·waiters 
ii- going to make rr eall to Gray. That·;; the way we put it and that's the way it 
waR left. (WHT, ,June 23, 1972, 2.:20--2 :45 -p.m., 2-3;). 

The President, on ,Tnne 2H, 19'73, thus accepted ::Mitchell's recom
mendation, delivered by }faldeman, thnt the FBI inyestigation into 
1Vatergate !)e limited by a false claim of CIA involvement. 

'f!10 President di:·ectec~ Halde:nan to SPt this part of the coverup in 
motion, on the Pres1dent,s beha1f: · 

P ... I'm not· going to get that,involYecl. I'm [unintelligble]. 
H No, sir, we don't want ;ron to. 
P You call them in. (Y\'HT, June 23, 1072, 10 :0!-11 :30 a.m.,,7) 
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CONTAINMENT-JULY 1, 1972, TO ELECTIQN 

I 

PRESIDENTL\L PL,\N FOR CONTAINl\rENT 

From late June, 1972, until after the Presidential election in Novem
ber, President Nixon throug-h his close subordinates engaged in a plan 
of containment and concealment ,vhich prevented disc'losmes that 
might haYe resulted in the indictment o:f high CRP and 11/hite Honse 
officials; that might have exi)osed Hunt a11cl Licldy's prior illegal cov
ert activities for the 11/hite House; and that might have put the out
come of the November election in jeopardy. Two of the President's 
men, J olm Dean, Counsel to the President, a subordinate, and Herbert 
Kalmbach, personal attorney to the President, an agent, who had been 
m:isig·ne~l to carry out the cowr-np, carried out their assignment. They 
did so with the foll support of the power and authority of the Presi
tk,nt of the United States. 

Tape recordings of Presidential conversations in the possession of 
the Committee establish that implementation of the plan prior to the 
election had the full approval of the President. On June 30, Hl72, 
the President told Haldeman and Mitchell that there was a risk of 
:further 1Vaterg-ate disclosures and that his desire was to "cut the loss." 
Haldeman saict, "As of now there is no problem ~here''; but, "As, as of 
any moment in the future, there is, there is at least a potential prob
lem.'' (Book II, 514) On September 15, 1072, after Dean had said that 
he could conceive of all kinds of unfortunate complications (Dean's 
term was "you can spin out horribles"), the President told him and 
Haldeman, ·"you really can't just sit and worry yourself about it all 
the time (thinking the worst may happen) ... you just try to button it 
up as well as you can and hope for the best." (HJCT 13-14) On the 
morning of March 21, 1973, Dean told the President rega,rding his in
vestigation after the break-in, "I was under pretty clear instructions 
rJanghs] not to really to investigate this, that this was something that 
just could have been disastrous on the election if it had-all hell had 
broken loose, and I worked on a theory of containment." The President 
replied, "Sure." (HJCT 88} During the same conversation, Dean said 
of the cover-up, "1Ve were able to hold it for a long time." The Presi
dent's reply was, "Yeah, I know." {HJCT 101-02) Dean said that some 
bad judgments, some necessary judgments had been made before the 
electlon, but that at the time, in view of the election, there was no 

wfhe President said, "We're all in on it." 1 (HJCT 104) The Presi-

1 The words "We're all in on it" do not appear in the edited White House transcript. 
{WRT 207) 

(55) 
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dent to1cl Dean, "[Y]on had the right p1an, let me say, I haYe 1
~
0 

donbts abont the right plan before the election.•. And yon handled ~t 
jnst right. Yon contained it. Nmv after the elect10n we've got ~o hu:\e 
another plan, because we can't have, for four years, we cant ha,-e 
this thing-you're g?i11g to be eaten away. ·we can'~ do it." (H,JCT 
129-30) On the evenmg of March 21, 1973, the President told Colson 
that Dean "·as only doing what he had to do, what anyone would have 
done under the circ11mstances. (Colson testimony, 31-I,JC 334) And on 
March 22, 1973, the President told ~!tchell, "the wllole theory lJaS 
been containment, as.yon know, .fohn. (:HJCT 183);. . · 

Much of the evidence fot· the period .Jnly 1, 1972 to March 21, l!J'nl 
concerns actions by the Prel;lident; ·s E;1i1bordinates and agents. Of 11~.ces
~ity, ev~1·y President mnst rely :Oll subor'.linatt>S to cany _out 

I 
his 

mstructwns. . .- . . 
"\Vhether or not the President knew about the ~ietails of the means 

used by his subordinates to carry ont the cover up, evidence of these 
nctions was relevant in determfoing the degree to ,vhjchthe Pi·esiclent 
,ms responsible for them. The issue, whetlwr. his snbonlinates and 
agents ·were acting in acconlai1ce w.ith his, plan and on his behalf, 
generally turn in large part on circumstantial_evidence. Since-co,nceal~ 
ment, duplicity, dissembling and secrecy are ft\ndamental eleme1its of 
a successful co,·er-up of illegal aifo·ity, this is a case in pai·t of circum
stantial evidence; It is common that offenses of tl}_:i's type must be proved 
in this way. · , 

As the cover up continued, mpre ai1<l more _<lirect eYicl('nce uccumu-. 
Jn.tcd to establish the President· eitht>1· actua11y knew what his men 
were doing, or ratified or cond011ef1 their actioi.1s.' "1

• 

lMPLEMENTA'l'ION OF CONTAINMENT PLAN 

Beginning in ,Tune,· Kalmbach secured the funds required for pay
ments to ~he Wate~gate defendants. Th~ rash was- pairl chmdestinely. 
1?Y the 1mddle _of :::ieptem~er, when he w1t.hdrew from any fmther as
signment relatmg to makmg payments to the defendants. Kalmbach 
had delivered approximately $190,000 in cash to· the defendants or 
their attorneys. (Book III, 378-79, 381; Kalmbach testimony, 3 HJG 
557-58) Dean or LaRne consulted witlr·Kalmbach on e.arh of the de
liveries. ·(Book III, 229·; Kalmbach testim01iy, 3- HJC 542)"·Dean_ re-
port~d the payments to Haldeman and Ehr1ichmini. (Hook III, 202)' 
Durmg the latter part o-f ,July, Kahi1bach, who had Been requested to 
seek s011rces of funds outside CRP, became concerned about the se
crecr of the activity. Kalmbach song-ht and obtained assurances from 
Ehr:hchn~an tha~ Dean !lad the anthority to pursue the payments 
pro1ect and that 1t ,.yas vital for Kidmbach to co1~tin11e workinrr on it. 
(Kalmb~ch ~estimony, 3 I-I.TC 547-4-9; Book III, 268-69, 277) ,., .... 

Inves_tI_gations b:y feclernl agencies,.;Yert' hampered by the President's 
key political associates. In June, 19,2, Ehrlichman assigned Dean to 

'_In the edit.NJ White House trnnscr~pt, the President sald ". , . And then, once vou 
d~cH)e on ~he right plan, you say, 'John, you sn,·, 'no <loubts about the right plan before "the 
Pl~ct10n. 'You hnn(l]<"d it right. You contained it.'" instead of the above quoted m•t I l 
(WH'l' 248) ~ er n, 

• This materinl does not appear in tl1e edited White House transcript. (WHT 310) 
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monitor the FBI investigation :for the vVhite House. (Book II, 314-15; 
Dean testimony, 2 HJC 226-27) Dean obtained reports on the results 
of the FBI investigation and tried to enlist the CIA to narrow the 
scope of the FBI investigation. (Book II, 315, 392-95) Dean regu
larly obtained information :from Gray and from FBI reports, which 
he showed to CRP officials and attorneys. (Book II, 558; O'Brien testi
mony, 1 HJC 167) He sat in on several FBI intervie"·s of White 
House personnel-a procedure that Ehrlid1man arra1wed with Gray. 
(Book II, 314-15) Thus, Dean was able to anticipat~ the Jeads the 
FBI would follow and coach those persons who had knowledge of the 
facts within CRP and the White Honse. (Book II, 484) Instead of 
having White House staff members Colson, Krogh, Young, Chapin 
and Strachan appear before the 1Vafergate Grand ,Turv, Dean ar
ranged with Assistant Attorney General PeterRf'n to have their depo
sitions taken out~ide the presence of the Grand ,Jury. {Book II, 565) 
On July 5, 1972, when Mitchell was intervie•sed by the FBI, he falsely 
denied knowledge of any information related to the break-in. Mitchell 
had been told by l\fardian and LaRne of Lidcly's inrnlvernent in the 
break-in, but he has testified that he was not, nmler any circumstances, 
volunteering information. ( Book III, 240) · 
. On July 19 and 20, 1972, Porter and Magruder falsely told FBI 
agents that the fonds obtained by Liddy from CRP were for legal in
telligence gathering activities. (Book III, 2-12-43, 247-4$) At the 
Senate Select Committee on Presidential Campaign Activities (SSC) 
hearings, Porter testified that when Magruder nsked him to lie to pre
vent embarrassment to the President, Haldeman and Mitchell, Ma
gruder said that Porter's name had come up as a person who could be 
counted on. (Book III, 160) On Aug·ust 10, 1972, Porter t.estified 
falsely before the Watergate Grand Jury as to the purpose for which 
CRP funds were disbursed to Liddy. {Book III, 293,296) On August 
18/1972;-Magruder, after rehearsing with Dean his false story about 
the Liddy money, testified falsely before the Watergate Grand Jury. 
(Book IiI, 300) On or about August 28, 1972, Krogh, Ehrlichman's 
assistant who had been a co-director of the Plumbers unit, testified 
falsely before the Watergate Grand Jury as to prior ac~ivities of Liddy 
and Hunt. (Book III, 312-15, 322-23, 324:-25) He sa1cl that the only 
travel Hunt had ever done for the White House was a trip to Texas 
and that the only reason Liddy had ever traveled to· California was to 
contact customs officials. Krogh knew that Hunt and Liddy had, in 
fact, traveled to California to break into Dr. Fielding.'s office. (Book 
VII, 1310-12) On September 12 or 13, 1972, :Magruder met with 
Mitchell and Dean to plan a false story regarding the meetings among 
Mitchell, Magruder, Dean and Liddy in early 1972, in which political 
intelligence and electronic surveillance were discussed; Magruder 
thereafter testified falsely about the meetings before. the· Watergate 
Grand Jury. He said that one of the meetings listed in his calendar 
had been cancelled and that the purpose of the other was to discuss 
Liddy's <;Iuties as General CQtinsel. (Book III, 344, 351-52) 

The:President decided' that former Com~nerce Secretary, then Chair
man of FCRP, Maurfoe Stans should not appear personally before 
th~ Grand Jury. He assigned Ehrli.chm11n to.see that Stans need not 
appear. (Book II, 567) In ,July, 1972, Stans asked Dean to make 
arrangements with Henry Petersen to have his deposition taken out-
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side of the Grand ,Jury. Dean and ·then. Rhr1ich!11an Mntacted i:ret~rS<'ll. Petersen i11sisted that Stans t<•strfy, bl'for1.• the. G1·and m Y· Finally Ehrlichman telephont>.d Kleindi·enst. I>et~rsen s11bseqnen?) agreeci to take Stans' deposition in his offic<', in hen 'of a ~checlu ec Grand ,Jnry appearance, (Book II, 565, 567~69, 5?1) in spite of the :fact that Kleindi<'nst told Ehrliehman that Ehrhehman was lncky Petersen had not filed an obstruction of justice eoniplaint. (Book II, 
:i64-65) 

III 

GRAY'S \VARNING 

Shortly aftN· .fnly 1, 1972, the FBI had a brPak in tlw ca?<'• Alfred Rn1dwin, a (H~P employe<· 1·ecrnitP<l by McC!or~l. had monm:n·ed the interreph\d ronvp1•sations at the D~C. At the time of the break~in Baldwin ,ms across the street from 11 atprgatl> at the J [(rn:ard ,folwson Mot€'1. He was not arrested. On .July 5, Baldwin,ste1nwd forward and ident.ified Hnnt as one of the W11t0rgate burglars. (nald,vin testi-
mony, 1 SSC 389-90) ,.. ., . T , , On the morning of .Tnly 6, 1\) ,2, hrny met with"\\ alters. (Hool\ II, 529) The two men discussed ,the d:,lllgPr to the. President from the dforts by his "\Vhite House staff to snpprr,ss the FBI i11n>stig-ation and inh>rfer<' with thC' CIA. Tlwy disc11ssE>d flie nee<l to ntise th~ matter ·witl~ the Presickn~. (B9ok II, 526-27; 628-:W, Ml) After 1Yalters lc•ft, Gray ea lled Clark J\facGn•gor, the m,'". clmfrman of CRP, whQ was witli the Presidential party in California. (Book II, 551; Gray testimony,,9 SSC 3462) _ - . , Gray told MacGregor that both lw and Walters were ,conrenwd about the misllse of the CIA and FBI by '1Thite Honsp staff members. Gray asked MacGregor to i11fonn the PrPsidei1t that the FBI aud, CIA had be0n injmed by the rondnct of members of the 1Yhite House i::taff and that th0 same pe!'sons were hmting the President.1 

Thirty-seven minutes aft('r G1:ay's conrnrsntion with J\fac(hegor, Gray receirecl a f<'lephone call from the PrPsident. (Book II, n24. 044) TlH.' PrC'sid0nt. b<'gan tlw eom·p1•sation by saying how plt>ased )ie was with t!rn way the I?HI had handh•d an nttP111pted skyjackipg m San Fmnr1sco. (Book II; 550) Gmy thaukt·d the President. The President did not raise ~he subjPct of "\\'akrgate, nor the serious alleg~ti01! G1·ay had just nmdt> to J\facGregor. G1;ay then warned the I res_1dent, that both he a~1d General 1Valters thol1ght people on the Pre:'ndmt s staff "•pre trymg to "mortally wonnd" the President by Hu1.mp11lation of the FBI and CL\; Gray told 'tlw Pl'esid01,t. that Im had Just spokPn to MacGregor nrnl "ask0cl -him to .speak to yon about this." In rPsponse to Gmy's warnings the Prt>sideut 'said 01ily: "Pat, yon just contimie to concfoct, vom· a~•- 0 'l'Pssi ,·p n11d thoro11u1i investigation." 5 The Presich•nt aslm:l llO, (Jl;;Stious about, wliat"'fa~ts 

. • lfacG_regor has testified that Gray called him o;~ tile night of July 5 l 972 bµt tha't Gray <lHl not 1:1''<' him any !ll('Ssaize to ,p\iss to th,:, Presicl;<nt or (]!~cuss int,.rf<'r~nre "with tlie FRI'S \Yat<'.,"1::11!{' innstii::')tlon, (B<H/k II, ·6~:'l-34 l 0,11 • the: oth<>r hand, Ehrllt>lrnmn teRtlfied that tht> I rP~Hlent mentioned to h:m that :lfarGrt'gor hatl rPceiYl'<l n telephon<' c:ill from flrny, lutcl/oltl tlle President :ibont it nn<1 that the Pr<'Mldent had lmmotl!a tely called Gray. {Book II, ,>4R) , • 
• The President has stated thn't Gray wnrned that the 'matter of Watergate 'might lead' higher. (Book II, 550, 553} , ' .,,- , 
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Gray had to support his S<'rious charg<'S; the PresideJ'1t asked for no 
names. There is no 'evidenee tlrnt tlw Pl'C'sident pm·slwd the matter. 
(Book II, 552-53; Gray testimony, 9 SSC 3462) 
. On ~uly 8, 19J2, two da.ys after the President's telephone convers~

t1on ,nth Gray, Ehrlichman and the President, while'walking on a 
beach at San Clemente, discussed the possibility of clemency for the 
'Watergate defendants. Ehrlichman has said that he told the President 
that "presidential pardons or something of that kind would in'evitably 
be a ·question that he would lJave to confront by reason of the political 
~spect o,f this." (Book III, 182-83) The President's response, accord
mg to Ehrliclunan and to the President's public stntement, was that no 
one in the 1Yhite House should "get into this who1e area of clemency 
with anybody involved in this case and surely not make any assurances 
to anyone." (Book III, 189) At the time of this conversation, Ehrlich
man knew that Liddy and Hunt and two of the Cubans arrested at the 
·watergate had been hwolved in the break-in of Ellsberg's psychia
trist's office. The President has said :that he did not learn of that 
break-in until more than eight months later, on March 17, 1973. 
("Presiden,tial Statements," 8/15/73, 42) 

IV 
PRJ~SIDEN'.I'IAL STATEMEN'l' OF AUGUST 29, 1972 

In August, 1!.)72, the President dismissed with EhrJichman the 'is
suance of public statements on 'Watergate. (Book II, 588) At that 
time Ehrlichman kne\'y the details of CRP' and ·white House involve
ment in the ,vatergate break-in (Book II, 1527 53); Erhlichman and 
Dean had concealed certain of the contents of Hunt's safe outside 
the normal channels of the law by delivering them personally to Acting 
FBI Direetol' Gray with instt'11ctions that they never see the light of 
day. (Book II, 503) Ehrlichman had agreed to the use of Kalmbach to 
make secret payments to the defendants. Ehrlichman knew of the 
actual paym<'nts to the defendants. (Book III, 150-51, 26-9) And 
Ehrlichman knew of the President's instructions to use the CIA to 
narrow and thwart the FBI investigation. (Book II, 382-84) 

On August 29, 1972, the President held a news conference. He dis
cussed various pending investigative proce:edings in connection with 
,vatergate-inc1uding those of the FBI, the Department of Jus
tice, the House Banking and Currency Committee and the GAO-in 
suggesting that the llippointment of a special prosecutor would serve 
no useful purpose: He said : · · · 

In additio1i to that,'within our own staff, under my direction, Counsel' to the 
President, Mr. Dean has conducted a complete im•estigation of all leads which 
migh't involve any present members of the White House Staff or anybody in the 
Government. I can say categ~rically that his investigation indicates that no one 
in the Wpite ~ouse Staff, no one in this Adminil;ltration, presently employed, was 
im•olved in' this very bizarre incident. ·, 

Witl~ res.p~~t to th~ inyolve;~nt of •CRP, the Pre!=!iclent said, 
Before ·Mr. Mitchell left as campalgn chairman he had employed a 1iery good 

law firm with inYestigatory experience,to,look into, this matter: Mr. MacGregor 
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has continued that investigation and is continuing it ,now. I will say· in that re
spect that. anyone on the campaign committe,e, i\ir. ·MacGregor has assure_d me, 
who does not cooperate with the im·estigation ... will be discharged mune-
diately. (Book II, G89} . 

"Tith respert to his efforts, and those o{his aides in the i11vestigation. 
the President said: . . · .. 

I think under these circumstances we are doing ever.ything we ·can to talw 
this incident and to investigate ,it and ;not to c,over, it up. Wl?,u,t really h.urts in 
matters of this sort is not the fact that they occur, becn,use overzealous people 
in campaigns do things that are wrorig. y'Vhat really hurts is if yon try fo cover 
It up. I woulcl say thnt here we are, witli control of the agencies of the Govern
ment and presumably with control of the investigatory agencies of the GoverR
ment with the excevtion of the GAO,. which is inde11endent. We have cooperated 
completely. We have indicated that we want all the facts brought ont and thal' 
as far as any people who are guilty are concerned, they should he prosecuted. 
("Presidential Statements," 8/29/72, 3) · •'' 

In fact, Dean hail con1hirtC'd no inn•stigation. He ha<l h<'C'n acting 
to narrow and frustrate inwstigntion b:r the FBI. He had reached nQ 
conclusion that no one in the "\Yhitc Honse had been invoked in 'Water
gate. He had made no repOl't of such an inrnstigation. (BoolcU, 590-
91) l\faeGI'(•gor had reeefred only pPriodic brfr•fings on matters related 
to "\Vatergate. Their primary purpose was not to report on CHP in
Yolvement in tho break-in, hnt to determine CHP's status in the pend
ing civil snits initiated by the DNO. MacGregor has denied that l1e ever 
gaYe assurance to the President that anyone w1io did not cooperate 
with the inn~stigation ,rnuld be discharged. (l\IacGregor testimony; 12 
SSC 4924) . . 

The President and h~s staff had not "cooperated completely" with 
the investigatory, agencies. Tlrn evidcner, rnthm·. sho";s rlrarly and 
convincingly that the President and his closest aides aeted to obstruct 
and jmpede the investigat.ions. . 

The President's stntemm1ts on Ang·nst 29 themselves wr1·e desig·11ed 
to delay, impede and obstrnct. the investigation of the 'Watergate 
break-in; to cover-up, conceal, and protect those responsible and to 
conceal the existmee and scopo of oth<•r unlawful ronirt activities.,., 

y 

SEPTEMmm Hi. 1072 MEETING 

On September 15. l!l72, Liddy, Hnnt and the-five persons arrestrd in 
the DNC ,Yat<>rgate otficps on .Tune 17 were indicted for burglary, un
lawful entry :for the purpose of intPJ'<'f'pting oral and wir<> communi
cations, and conspiracy, all felonies. No other CRP or. White House 
officials were charged with or named as having been inyolved in .the 
break-in. (Book III, 360-61) 

On that same day, ,John Dean was summoned to see the President. 
(Dean t~stimony, 2 I-I.JC 228) Prior to this meet\ng Dean had been i:n 
the Pr(ls1dent's p1·esenre onh- tlnee times that Year: foi; three minutes 
01~ April 13, 1972 when the President ·signed 'iiis fax return, :for fiye 
mmntes on May 1, lfl72 when photos "·em takC"n in the Rose Garden 
:for National Secretaries 'Week, and_ :for twenty-three minutes on 
August 14, 1972 when the President and l\frs. Nixon e>xecnted ]egal 
documents. (Book III, 598-99) 
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At the time:of this C?BNersation, it is undisputed that the President 
knew, and had known smce a :few days after the break-in that Howard 
Hunt's name had "surfaced" in connection with "\i'\Tate;o-ate and that 
Hunt ~ad. p1·e,ri01~sly been ?- me~nber of the White House 'Special 
Inve~t1gat10ns ~mt. ("Pres1dent1al Statements," 5/22/73, 24) The 
President had ch_scnssed w· atergate wi~h Haldeman and Mitchell, who 
were fully· appr1sed of CRP and "\Vlnte House cmm(lctions ·with the 
"\Vaterg-ate break-in. The President. refnsecl to comply with sub
l~Oenas from the C"omm!ttee requiring tape recordings of six conyersa
t10ns between the President and Haldeman or Colson on ,Jnne 20 · it 
is undisputed that on ,Tune 20 he had instructed Haldeman to be'on 
the attack for diversion. (Book II, 246) On ,Tune 20 he had been told 
b:}" i~itchell with reference to ,Vatergate that Mitchell regfotted not 
keeping better control over the men. (Book II, 310) On .Tune 23 he 
had instructed Haldeman to direct the CIA to request the FBI to cur
tail' its investigation of the break-in. (WHT; .Tune 23, rn72, 10 :04-
11 :39 a.m., 3-7, rn-17) He hacl arranged, authorized and publicly 
advanced the misleading explanation for Mitchell's resignation from 
CRP on June 30. (Book II. 514-16) On Jnly 6 he had received Gray's 
warning of W11ite House interference with the FBI's ·watergate 
invest;igation. (Book II, 524, 551-53) On ,Tnly 8, more !han two 
mo~1ths before tht> return of indictments of Hm1t and Liddy and 
six months before the trial, he had discussed executiYe clemency ·with 
Ehrlidnirnn. (Book III, 182-83) He had auangecl for Stans to testify 
before the. prosecutors rather than the Grahd ,Jm:y. (Book II, 567) On 
.'\.uµ:nst. 2V· he had made an •nntrue public statPment about Dean's 
"cofoplete investigation" of the··Watergate matter. {Book II, 5~9) 
These facts about the extent of the President's knowledge at the tnne 
of his September 15, 1972 meeting with Dean are undisputed. 
· Prior to Dean's arrival at the September 15, 1972 meeting, Halde

man told the President that Dean was "one of the quiet· guys that 
gets a lot done," the type, of person who "e1iables other people to gain 
ground while he's making sure that you don't fall through the holes." 
.tia]deman continued, "Between times, he's doing, he's moving ruth
lessly on the investigation of McGovern people, Kennedy stnff, a'.ncl 
a.ll that too." (H,TCT 1) When Dean entered the room, the President 
asked him abont the events of the day: 

PRESIDENT. Well, you had quite a day today, didn't you? You got, uh, Water• 
gate, uh, on, the, way, huh? 

DEAN. Quite a three months." . 
HALDEMAN. How did it al~ end up? 
DEAN. Uh, I think we can say "Well" at this poin~. The, 1111, the press is play

ing it just as we expect. 
HALDEMAN. Whitewash? 
DEAN. No, not yet; the, the story right now-

. PRESIDENT. It's a big story. 
DEAN. Yeah .. 
PRESIDENT. [Unintelligible] 
HALDEMAN. Fiye indicted-
DEAN. Phts, · : · ,,,,,,., 
HALDEMAN. They're building up the fact; that one of-
DEAN. plus two White House aides. · 

~ rn ·ti;,~ 'edite~· White Jlo~se trnns~!pt tbe words "We trfed'' 'appear fnsfond of "QuUe 
a three months." (WHT 55) 
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· HALDEMAN. Plus, plus the White House former guy and all that. That's good. 
That, that takes the edge off whitewash really-;"7which-that was the thing 
l\litchell kept saying that, 

PRESIDENT. Yeah. 
HALDEMAN. that to those 'in the country, Liddy and, uh, Hunt are big men. 
DEAN. That',; right. ' 
PRESIDENT, Yeah. They're. Wl\ite House aides.': (HJCT 2l . 
'The President asked hm, MacGregor handled lnmself. Dean.re

sponded that l\facGregor had made a.good statement abont the Grand 
,fury indictment, aml he had said it was tirn~ to realiz_e th~t some 
n.pologies may be due. (H,JCT 2) The P~·es1d:1;t replied, [J]u$t 
remember all the trouble they gave us on tins. ,, e 11 ~1ave a chance to 
get back at them one day." (HJCT 3) . · 

Then the President, his Chief of Staff, and his Counsel talked about 
the pending civil litigntion regarding the 1V'atergate break-in, includ
ing Stans' libel action. Dean explained that the federal prosecutor of 
the WaterITate defendants said that t11e civil cases made it difficult to 
draw crintlnal indictments because the prosecutors did not want ,to 
come out with indictments ·when civil cases tended to approach matters 
differently. (HJCT 6) 

In the course of the September 15 meeting, the President talked 
briefly on the telephone with Clark :MacGregor, telling him that 
,vatergate "is just, uh, yon know, one of those side ,issues and a mo~th 
later everybody looks back and wonders what the hell th~ shoutmg 
was about." (HJCT 7) Then the conversation returned' to the indict
ments handed down that day: 

DEAN. Three months ago I would have had trouble predicting where we'd be 
today. I think that I can say that fifty-four days from now that, uh, not a. thing 
will come crashing down to our, our surprise. · · 

* * * i: * * * 
PRESIDENT. Well, the ,vhole thing_is a can of worms. As YQU k,now,.a,Jot of this 

stuff went on. And, uh, and, 1111, ancl the people who worked [unintelligible] 
awfully embarra:ssini:. Ancl, uh, and, the, uh, but the, hiit the way you,' you've 
ha11dled it, it seems to me, has been very skillful, because you-putting your 
fingers in the dil,es every time that leaks have sprung here, and sprung there. 
[Unintelligible] haying people straighten the [unintelligible]. The Grand ,Jury 
i,s:; dismissed uow? (HJCT 7) 

Denn spoke of problems that might lie,ahead, remarking that some 
bitterness and internal dissension existed in CRP. (HJCT 9) The 
President stated : . 

PRESIDENT. They shonlcl just, nh, jn1st liehaYe and, and, recognize this, this is, 
again, this is war, ·we'te getting a few shots ancl it'll he over. Aml. we'U: givt.' 
them a few shots. It'll he OYer. Don't wnrry [Uni:nteltigthle] I "-ouldn't ,va11t t-o 
he on the other sirle right now. Would yon? (HJCT 9) 

In a discu'ssion, on ways to get even with those,•who,had- made.an issue 
of vVaterga~e, the President said, "I want the most, I want the most 
comprehensive notes on all o:f those that have tried to do us in. Because 
they. didn't lrnYe to do it .... ~ mean if .. : they had a very close 
e.lection everybody on the other side. would understand this o-ame. But· 
now they are doing this qnit~ deliberately and they are askino- for it 
nndtheyaregoingtogetit."(HJCTlO)' ' , -"'· 

7 The words "YMh. They're White Rouse nicl.-s." do not nppenr ln the edited White House 
transcript. (WHT 55) , 
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Dean the11· tnrned to the ·Patman (House T~anking ancl Cur~·ency 
Committee) hearings'. I-le identified the 'headngs as another potential 
problem "now that the indictment,; are down." He was uncertah-:; of 
success in "tmning that off.1~' (!~I.JCT 11) The conversation.~ontinhed: 

DEAN .... ,ve·ve got a 11lan whereby Rothblatt and Bittman, wllo,are counsel 
for the five men who were, or actuaHy a total of seven that weredndicted today, 
are going to 11:0 up m~d. Yisit E'Yer.r member and say, "1f y.ou commence hearings 
you are· going to jeopardize tlie civil rights of these individuals in the ,rnrst way, 
aucl they'll never get a fair trial,'' and i11e like, all(l fry to talk to members on, 
on that lesel. Uh- • ,, · . ·· . ·., ' 

· PnEs:i1>:ENT. Why not ask. that they request to· be heard by, by -the (lommi'ttee 
aml. expl~in it publicly'/ . · .,, 

DEAN. How conid they-They've plnnn<"<l tllat what they're going to say is, "If 
yon do commence with the1<e hearings, we plan to publicly come up and say 0 what 
you're doing to the rights of im1h-iduals." 8ometlling to that effect. 

l'.IiESIDENT, As a.matter ,of fact they could even make a• mo.tion in com:t to 'get 
the tiling dismissed. 

A~1d the discussion of the "plan" involving Rothblatt and Bittman, 
counsel for the "\Yatergate burglars, continued further: 
. HALDEl\!.AN. Well, going the'other war, the dismissal of the, of the; of the in• 
dictment-' · · · 

PRESIDEXT. How about tr;-ing to get the criminal cases, criminal charges dis
missed on the grounds that there, well, you know-;-
, HALJJEM.AN. '1'.he civil rights type stuff. (HJCT 11-12) 

Dean said fhat he .. was havi1i.g; ~ivi'l rights groups ~ontacted :for the pur
'pose of putting pressure on Patman and suggested that Stans see Con
g-ressman Ford and brief him on Stans' di:ffi~ulti~s with-the Ja,w suits. 
They could also look at the ,campaign spe1~ding reports of every mem
ber of the Patman Committee. ( H,J CT 12~ 13) 

·The three men spoke of how to influence the minority members of 
the •Committee to oppose the hearings, Both Secretary Co1,ma1Iy and 
Congressman Gerald Ford were n1ehtio11ed as ]iaisQn people. (HJCT 
1:,),-13) The President continued to stress the importance o:f cutting 
off the Patman hearings, ·which Dean said was a fornm over' which 
they wonld have the least control. . . . 
• 1 I~~ESIDENT .. ·Gei'ry has really got to lead on this. He's got to be really be [unin
telligible) . . · 

1 H:ALDEMAN, Gerry should, damn it. This· is e:11:actly the, thmg he was talkmg 
about, thaftbe reason they are staying.in i:S so that they ,can· ,, · 
' PRESIDENT. That's r_igl1t, ., .. ,. ,. , . .,I' 

H.ALl.>EMAN. rnn investigations. 
PRESIDENT. Well, the point is that they ought to raise hell about this, nh, 

thi,s-these hearings are' jeopardizing t11e--l tilon_'t lmo1:",that •they're, that-the, 
the counsel calling on the members of the C01;nn11ttee will do much .good. I wa,:;, 
1-h may be all right bqt-I was thinking that they really ought to b~underbuss 
in the ptilllic arena. It ought to be publicized. 

DEAN. Right. . . . 
-HALDEMAN, Good . 
. DEAN, Right. ... , . . , 
PRESIDENT. '£hat's what tl11s IS, public relat10.ns. . 1, 
DE.AN. That's, that's all it is, part~cularly i! P1:tman pui1s.the strings off, uh-· 

That's the last fort1m that, uh, uh, 1t looks hke it could be a problem whete you 
just have the least control the ,~·ay it ~t3:nds r_ight now: Kennedy has also sug~ 
gested .he may call ~earings of his Adm1mstra,tive,.Practices and PrQcedure Sub-

• This passage does not' appear in the edited' Wi11te Ho~'se triti;scr!pt. (WBT 68) · · 
• The passage begfnnlng '!Ist ought to be P:UJ;l!icl2,ed , , .'! ,o,nd ending•'", .•. .If Patman 

'pulls the strln'gs off, uh .. .'' does not appear in the edited White House transcript., (WBT 
69) , · , .... , ·, ' 
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eo,mµiittee. Uh, as, as _tl1is case ha.s been a~l ;long, y~u ~an ,spi!f out horriu~es ttl:tf 
uh; you, you can· conceive of, and so we Just don't do th,at.• I stopped domg · a, 
about, uh, two months' ago. ' · 

PRESIDENT, Yeah. 
DEAN. We just talte one at a time and you deal with it l.msed on
PRESIDENT. And you really can't just sit and worry yourself 
DEAN. No. · · ' 
PRESIDENT. about it all the time, thinking; "'l'he worst may happen," but it may 

not. So you just try to button it up as well as you can arid liope fo:c: the best. 
And , ' . 

DiAN. Well if Bob- ' '. 
PRESIDENT. and remember that basically the damn thing is just one of those 

unfortunate things and, we're trying to cut our losses. ,. , · · ' . , 
DEAN. Well, certainly that's right and certainly it bad no effect on· you. That's 

the, the good thing. ' ' 
HALDEMAN It really· hasn't. 
PRESIDENT. [Unintelligible.} 
HALDEMAN. No, it hasn't. It has been kept away from the White House almo11t 

completely 1• and from the President totally. The only tie to the White House has 
been the Colson effort they keep trying to haul in. (HJCT 13-14) 

There is no evidence to suggest that any member o:f the Patman Com
mittee knew or should h\l,ve)nown that.the Pr~ident,was attempting 
to interfere with this congressional investigation. But that is•.not the 
point. The point is that the President attempted to block the:investi
gation in order to avoid the risk of di$c1Qsure of who was responsible 
for the "Watergate break-ins, me~:ral campaign contributions, unlawful 
use of campaign funds, and the illegal prior ·white House activities of 
Hnnt and Lidcly. ' · · ' ,'. · · · ,. ,, . , ,,.. , 
· The President elaboratfd on how the plan miist be carried put. He 

explained that a Congressman l\ad to kn6,-r that it came. from the top 
but that the President eonld !1.ot tal,k to him hin'lsel:f. (H~CT 15-16) 

PRESIDENT. I th.ink m~ybe t4at's the thing t~ do [uµintelligible]:., ,This is, thl:s 
is big, big play. I'm getting into this tlling.11

, ~o that ;tie-he's got,.to. Jmow .t.qat 
it comes from the top. ' · 
. HALDEMAN. Yeah. 

PRESIDENT. That's w11at he's got to know, 
DEAN. Right. ' . •' 
PRESIDENT. and if he [unintelligible] and we're riot going to-I can't talk to 

him myself-and that he's got.to get at this and screw this thing up while he 
can, right? 
_ DEAN. Well, if we·let that slide up there with the Patman Committee" it'd be 
just, you know, just a tra,gedy ,to let Patman'" haYe a field day u11 there. ' ·· 

PRESIDENT. What's the first move? When does he c'a-H his' wit-,witnesses? 
(HJCT 16) 

Dean also reported that Congressman· Garry, Brown had written ·a 
lett!'lr to K)eindienst. saying tliat tpe p~mmittee hearin~s wer_e ,going 
to Jeopai:d1ze the crnmnal e~ses agamst, the Watergate defendants. 
T]w Pres1de1~t approYed of tlus. Dean told the President, "we ca11 keep 
tl~em well br1:efed on the mow:~ i:f they'll, i:f they'll move when we pro
nde them ,nth the strategy.". (H.TC'T 16) Dean reported that they 
would use the Stans libel suit and the abuse 0£ process suit to take 
depositions 0£ DNC officials. · 

10 The words "almost completely" do not· nppe;r in the edited White House transcript (\YHT 70) . 
11 The words "I'm getting Into this thi,ng." do not nppear .in tile edited White House 

transeript. {WHT 72) · ' · ' ' · ' · · 
"'The words "with t)le'. Patman Committee" do not appenr In the edited Wllite House 

trans~rint. (WHT 72) ' · · · ' 
13 In the edited White House transcript "Them" nppenrs instead of "Patman." (WHT 72) 
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HALDEMAN. We can tal,e depositions on both of those? 
DEAN. Absolutely. . 
PRESIDENT. Hell yes. 
HALDE'.MAN. [Laughs] (HJCT 18) 

After the September 15, 1972 meeting, and a consultation with 
IIalde.man, Denn took the necessary steps to implement the President's 
decision to stop the Patman hearings. (Dean testimony, 3 SSC 960-62) 
He contacted Assistant Attorney General Henry Petersen and urged 
Petersl.'n to respond. to Congressman Brown's letter of September 8, 
1972 to Kleindienst. Petersen ,~Tote to Chnirman Patman and stated 
that the proposed hearings could prejncliee the rights of the seven 
1,ratergate defendants. (Dean testimony, 3 SSC 961, 1194-99) On 
October 2, 1972, the same day the Petersen letter ·was sent to the Com
mittee, the Committee released the names of the persons it expected 
to call to testify during its hearings. The list included the names of 
:Magruder, Sloan, Can1fie1d, Mitchell, Stans, Dean, l\fordian, LaRne, 
Porter and MacGregor. (Dean testimony, 3 SSC 961, 1190-93) The 
next day, the Honse Committee on Banking and Currency voted 20 
to 15-to withhold from its Chairman, Congressman "Wright Patman, 
the power to issne subpoenas :for the pmpose o:f investigating the 
financing of the ViTate1·gate break-in. (Dean testimony, 3 SSC 962) 
Unlmmn1 to the Congress, the <'fforts of the President, through Dean, 
his counsel, had eff ectiYely cut off the investiµ;ation. . 

All of this was 1Jart of the PresidPnt's plan to delay, impede, .and 
obstruct the investijration of the '\Vatergatc break-in, to cover up, 
ronceal and proteet those responsible. and to conrt'al the C'xistence and 
scope of other un1awfnl coYl?rt activitit's. Thronp:h the election _the 
plan worked, but then it face.cl.new threats, one of ·which was Hunt's 
demands for money. Although a program of payment~ had commenced 
shQrtly after the break-in, Hunt's demands escalated as his trial 
approached. 
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PA Y¾ElfI'S . 

I 

Pa Yl\IENTS Pinon TO ELECTION 

Before the Watergate break-iri; Gordon Liddy had given How:ar~ 
Hunt· $10,000 to use in case of need. Hunt· had placed the money m a 
safe in his EOB office. Immediately after the arrests at the Watergate; 
Hunt went to his office and withdrew the money. In the,early morning 
hours foll°'ving the break-in, Hunt delivered the money on behalf of. 
those arrested to Douglas Caddy, an attorney who had agreed to rep-
resent the vVatergate defendants .. (Book II, 76-77) -: 1 

:. , 1: 

On June 20• or 21, 1972, Liddy told La Rue ru:hd Mardian lthat prom
ises of bail money, support and legal assistance had·been made to'the 
defendants and that Hunt felt it was CRP's obligation to ·provide 
bail money' to get the five men out of jail. Liddy also told LaRue and 
Mardiai1 of his and Hunt's prior involvement in the Fieldi11g break-in, 
and of Hunt's intervie·w with Dita Beard, in the ITT matter. (LaRue 
testimony, 1 HJC' 197 ;· Book III, 91, 93-95) Mardian and LaRne re
ported to Mitchell on LicMy's request for money. (Book ·III, 98-99·; 
Mitchell testimony, 4 SSC 1673) They also transmitted to Mitchell 
Liddy's statement that he, Hunt and two of :those arrested had also 
participated in the Fierding break-in. (Book III, 98-99, 102) Mitchell 
told Mardian that no bail money ·would be forthcoming:·(Book III, 99) 

Between June 26 and 28, 1972, after· discussions with 'Mitchell and 
Ehrlichman, Dean met twice ·with CIA Deputy Director- w· alters, to 
ask that the CIA provide bail and salaries for the arrested men. 
1Yalters rejected this request. (Book III, 125, 137-38) 

On June 28, 1972, Haldeman and Ehrlichman directed Dean to 
contact Herbert Kalmbach, President Nixon's personal attori1ey and 
political fund raiser. to ask Kalmbach to raise funds for the Watergate 
defendants. (Book III, 149, 152; WHT 494-96) Kalmbach flew to ,v ashington that nip:ht; the following morning he met with Dean 
(Book III, 152, 154-55) and LaRue (Book III, 176-77, 179-80) to dis
<"'nss procedures for making payments. Ka]mhach thereafter trans
ferred to Anthony Ulase,Yicz campaign donations he had received in 
cash from CRPoffi.cials, Stans (Book III, 167) and LaRue, (Book III, 
257-58) and from a private contributor. Kalmbach h.ad told the 
private contributor that he ,could not reyeal the use int.ended for the 
contribution. (Book III, 282-83, 286-87) 

Between July 7, 1972 and September 19, 1972 Kalmbach directed 
Ulasewicz to make payments totallin~ $187,500 f~r the Watergate de
ff'ndan!s, (_Book IIL _208-17, 2[lfl-60, 284--85, 378-79) Ulasewicz made 
the dehvenes by. sealmg cash In unmarked envelopes and leaving the 
envelopes at var10l~s drops such as airport lockers. (Book III, 22:k. 
28) In comrnnmcatrng ,nth each other, Ulasewicz, Kalmbach, LaRue 

(66) 
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and the recipients of the payments used aliases. (Book III, 173, 176-
77 •. 225-26, 229 )' Soon Kalmbach became concerned about the covert 
a~Sig'nment. On .Tuly 26, 1972, he met with Ehrlichman, who assured 
1nm that they, while the'money payments were necessary and legally 
proper, they had.to be kept secret. (Book III, 268-70) · · 
, In September~ 1972; Kalmbach told Dean and LaRue that he could 

"do no more .. " Kalmbach transferred the remainder of the funds to 
LaR'ne. met ·with Dean and LaRne in Dean's office to report on the 
total payments, and then put his notes of the pavments in Dean's ash 
tray and burned them. (Book III, 378-82) • 

II 

P.\. Yl\CRNTS FOR HuNT PmoR TO MARCH ·21, 1973 

Gordon Liddy and Howard Hunt ,vere involved in both the Field
ing and the Watergate break-ins. They knew the identity of 11/hite 
House and CRP officials who had authorized those activities. Liddy 
remained silent. From the outset, Hnut made dem;mds for others and 
for himself. (Book IIL 88-9,5) During the summer and ·fall of 1972, 
prior to the November election, Hunt received payments amounting to 
o,·er $200,000 for other defendants and for himsel:f. (Book III, 218-19, 
223,233,383,386-89) -

Shortly afte1; the NoYember. 1972 election, Hunt telephoned Colson. 
(Book III, 411) Runt told Colson that "commitments that ,vere made 
to all of ns at the onset have not been kept," and that" ... the people 
who were paralyzed initially by this within the White House could 
now start to give some creative thinking to the affair and som.e affirma
tive actton for Christ sake." (Book III, 408) Hunt co:n,tinued: 
... we're protecting the guys who are really responsible, but now that's ... 

and· of course that's a continuing requirement, but at the, same time, this is a 
two way street and as I said before, we think that now is tlle time when a move 
should be made and surely tlle cheapest commodity available is money. (Book 
III, 409) 

Co1sontitpe-recoi·dedthis conversation ai'l.d gave it to Dean. (Book III, 
417) D~an testified that he played the recording for Haldeman and 
Elirlichman. On their instructions,1 Dean fle\v to New York and 
played the recording for Mitchell. (Book III, 418-19) Mitchell con
firmed this, describing the tape as a lot of self-servinii; statefuents by 
Colson. (Mitchell testnnony, 2 HJG 134:-35) · 

In late November, 1972, Dean reported to Haldeman the need for 
additional funds to pay the defendants. At,.~iutt time, Halden!an had 
control of a cash fund of $32.8,000; the remamder of $350,000 m cam
paign funds which he had ordeiec;l placed under .his control iri Feb
ruary, 1972. (Book _I, 78, 84) Strachan 1,acl pic~ed up t'!ie cash from 
CRP and on April 7, 197'2, .on Haldeman's mstructions, relayed 
through Strachan, Butterfield had delivered the cash to a personal 
friend of his for safekeeping .. (Book I, 97; B'utterfield testmony, 1' 
H.JC 53-54) After Dean infor~e1, Haldeman o,£ CRP's need for 

1 On May 80, 1974, the House Judtelary Committee subpoenaed the tape recording and 
other materi'al's 'related to this meeting ain'<ing Dean, Haldeman and Ehrlichinan. The Presi-
dent refused tp produce this recording. ' · · 
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monev for the '\Yatergate defe~1clants., Haldem1u1 approy~d the tran6ff d 
of the fund. (Book III, 430-35) In ).ate November, Hlt2, Bnt~er e 
picked up the cash and delivered it to S,trachan. (Butterfield t~stimony, 
1 H.JC 55) On I-Ia1demmi's.orq.,ers, in December Strachan de1_1vere¢1..be~ 
t,veen $40.000 and $70,000 t? LaRue, who h_anqled th;e,cash with rnbb~r. 
gloves and ref.ns~d to fl~rmsh ~traclum with a ,r~ee1pt. Shortly thete
after, LaRue delivered $40,000 m cash t9 ~t~nt.s attor~1ey .. (Upok III. 
436-48) In ,J,anuary, 1973, Hnnt m~de ~dd1t~onal deman~lsJor !'flf?lleY: 
(Book III, 458) At Haldeman's <.hrect1on, .Stracha~1 delive;r:e9:, the !e1 
mainder of the funds to LaRrn~. As before, LaRue wonlrl not ·give hun 
a receipt. (Book III. 437-41; LaRue testimony, 1 HJC 220-24) 

Prior to March 21. 1973, LaRne disbursed $1R2,000 :from the fnnd 
:for the defendants, including $100,000 to Hunt's· attorney, William 
Bittman. (Book III, 436-38, 500, 518-19; LaRue testimony, 1 HJC 
203-04) . 

On February 28; 1973; the President acknowledged' to Dean •his 
kno,-vleclge of Kalmbach's role'in providhig money to Hunt. Dean told 
the President that the Senate Select Committee had subpoenaed Kahn
bach's records, but that Kalmbach ,Yas "hunkered clown" and '~ready 
to handle it." The President replied that "it'll be hard for· him, he_-, 
'canse it'll. it'll get out ab011t Hunt." 2- (H,TCT 43) The only connection 
between Kalmbach and Hunt was the clandestine' payments. . · 

On March 16, 1073, I-Ilmt met with Colson's law partner, David 
Shapiro. (Book III, fl25) Hunt told Shapiro that if certain financial 
commitments that had been made to him were ,broken th~, Republi
cans would lose the. 1974 election. and probably the 1976 elect10i1 as 
\Ye11; but if the' commitments were met none of hi~ men wo111d "b1ow•." 
Shapiro's meu1ora.ndum of the meeting reads: 

Hunt stated"that several persons should be terribly concernecl ,vere l1e fo 
testify before the Ervin Committee ( where he said he presently proposed to 
invoke the 5th Amendment). These persons he identified as ,Tohn Dean~, Buel 
Krogh, Pat Gray, ,Tobn Mitchell and one or two others whom, I, can't remember, 
(I <li<l not take notes). Hunt said he knew he was risking the possibility.of an 
obstructioJ1 of justice charge when he convinced tl10se who pleade<l guilty to do' 
RO, but iR •1lso convinc,ecl that if the commitments made to him are kept, no one 
in llis "operation" will "I.Jlow." (Col~on Exhil.Jit No. 19, 3 HJC 327) ·:•, 

On l\farch Hl, 1973, Shapiro met with Colson and .related· the sub
stance of his March 16 conversation ,vith Hunt. Shapiro advised 
Colson .not to tell fmy011e at the "White Honse about Hunt's message 
?eca;i1Se;, he might "n:1wittingly become a par.~y ·to ari obstrncti1;m. of 
Justice. (Col~on testimony, 3 HJC 331) Colson, former Special Ooun
sel to the PrC's1clent, and his close political'assoc'iate and friend, said, he 
had a te1ephone .conversation ,-yith the President on March 19, but did 
not tell. the President about th~s. (Colson testimony, 3 HJC 332) 

On either March 16 <?r 1!\ rn,3,, Hunt told Paul O'Brien, an attorney 
for CRP, th~t he:' reqm~ed $130,000 pefore being f?entenced. Hunt said: 
he had. clo11e ~eamy thmg~" for the ·white Honse and that if he ,yere 
not pa1cl he might ,ha';e to re~onsicler his optiollS. (Boo~ III, .902;-;~f, 
n06-07, 910-13; OBr1en testJmony,.1 H,JC.l.~5) O'Brien conveyep. 
Hunts message to Dean. (Book III, 947) Dean told O'Brien that both 
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of them ·were bt'inp: used as conduits in an obstruction of justice, that 
he, Dean, ·was ti.l'ed of being; rnnght in the middle, and that he had no 
intention of being so used. (O'Brien testimony, l' HJC 128) Dean 
added that lw was ont of the mon\'y bnsi.n\'ss, that it was time to end it 
all and that it had gotten to the point "·here he con1d not lfre with it. 
(Dean t<:'stimony, 2 IT.TC 23!-l) At 3 :30 p.m. on i\[arch 20. 1973, Dean 
a!l<:l l~hrl idmian discnssc>d I-font's de'.11m:d for money al1d the possi
b1 hty that Hunt would Hffeal the achYit1es of the Plumbers,·. and tell 
some seainy things about Ehr1ichman, if the money were 11ot paid. 
(Book III, llr\2-Ms, $lfi3) Ehrlichman tli<:'n left Dean in order to see 
the President. From 4 :26 to /"i :::Sfl p.m. the President and Ehrlichman 
met.0

• ~,ater th~t aftemoon, Ehrlichman told Krogh, who had been 
co-cha1l'rnan of the Plumb01·s, that. Hunt was asking :for a great deal 
of mo1wy, and that if it were' not paid Hunt. might blow the lid off and 
tell all he kne,Y. (Book nr, 960-62) On the same nft<.'1'110011, Dean also 
discussed Hunt's d<.'mand ·with Krogh and with Richard l\foore. 4 (Book 
III, 960, 966, 968) 

On the evening of March :W, Hl'i:1, the Presid0nt telephoned Dean: 
CWHT 161) DPan tolcl thr Pn•sid<'nt lw had spokm with EhrliC'lmian 
that aftpmoon, befot'\' Ehrlidnnan nwt with thP President. D0an 
said, "I think that ont> thing that \YP hnYe to contimw to dq, · and 
particn1ar1y right now, is to examine the broach•st, broaclt•st impli
cations of this ,dlOle thin,!!, and, yon know. mayb0 nbont 30 minutrs 
of just my recitation to yon of facts so that yo11 opC'ratr from the 
sanw facts that 0wrybody <'lsP has.'' ("\YHT rn:i) The Pi·esident ngrePcl 
to nwet ·with Dean the following morning. ('\YI-IT 164) 

III 

M.rncH 21. 1!)7:1, :Momnxn 1\fmnrxn 

Ou the moming of l\farch 21, 197H, Dean Hll't with tli.e Pr<'sidPnt 
for almost two homs. (H.101' 7!)) D0an told the Pn•sic1Pnt abont 
paymrnts to the Watergate bmgfars. (II.TOT 8fl-!)2, !),~-!H5) He said 
that the payments had been made fo1· purposes of '!containment," 
(HJCT 88) that this activity constitntecl an obstruction of justice,· 
and that, in addition to Dean. the Presid0nt's Chief of Staff Haldeman, 
Domestic AdYisor Ehrlichman, ancl Campaign Director Mitchell were 
all involved. (II.JCT 90) · 

The President. did not express either surprise or shock. He did not 
condemn thl' payments m· th<' inYoh·emrnt of his closest: ~aidt>s. He 
did not dil'cct that the activity be stopped. He did not r0pol't it to the 
prop0r inv0stigatiw agenciPs. He show0d concPrn abo11t. criminal 

, on l\fay _!lO. 1974, the Hons.e Judiciary ~ommittee snbtioenned the tn)le recording nn_d 
other materials related to tlus conversnt1ou. The 'PresHleut refused to produce tlus 

re'l
0
t>~~~giias testified that he nlso ·spoke with LnRne on '.Jlnrri1 20 or '.Jfar<'h 21, prior to his 

morning meeting with the I'1•esident or on both dnys. Denn testified that he tnld LaRue thnt 
lie wns out of the money bnsine% and :,-0111£1 llnYe nothing more to do with Hunt's money 
demands and that LnRue ;should call i\!1tchell to find out what to clo about Hnnl's <kmnnd. 
(Dean testimony, 2 HJC 250, 260-62) LnRue has testified thnt he harl n. tele11honc eom·ersn
t!on with n·ean regarding Hunt's demand on the morning of llfarch 21, 1073. (LnRue _testi-
mony, 1 HJC 230) . . , . 

son Apri~ 11, 1~74, the Ff_o,uM JudlcJ1;ry Committe';! subpoenaed tJ1e tnpe re<'o!dmg nncl 
other nrnterials related to tlus conversation. '.f'.he President refused to produce this record
ing. The President suhtnit~ed an. edited transcript. 
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liability of the White House perso1mel. He indicated familiarity with 
the payment scheme, and an awareness of some details-such as the use 
of a Cuban Committee : 6 

DEAN. Uh, Liddy said, said that, you know, if they all got counsel instantly 
and said that, you know, ""re•n, we'll ride this thing out." All right, then they 
started making demands, ""We've got to haye atto!-neys' fees. Uh, we don't have 
any money ourf!,elves, an\l if-you are asking us t~ take this through the elec
tion." All right, so arrangements were made through l\Iitchell, uh, initiatiilg it, 
in discussions that-I was present-that these, guys had to be taken care of. 
Their attorneys' fees had to be done. 'K,Hmliarh was brought in. Uh; Kalmbach 
raised some cash. Uh, they were ollv-; uh, yon know. . , 

PRESIDENT. They put ,that -under the cover of a Cullan, ,Cop1wittee or [tm7, 

intelligible] , , , . . 
DEAN. Yeah, they; they had a Cuban Committee and they had-.:ome of 1t ,was 

given to Hunt's lawyer, who in turn paRsed it out. This, you know, when Hunt's 
wife was flying to Chicago with ten thousand, she was ,actually, I nnderstantl 
after the fact now, was going to pass that money to, uh, one of ,the Cnulms-
to meet him in Chicago and pa~s it to .:omebody there. , , 

·PRESIDENT. [Unintelligible]. :\Iayhe--"Well, whetller it's maybe too late to _clo 
anrthing about it, but I would certainly keep that, (laughsJ that cover ,for 
whatever it's worth. " .: ' ' 

DEAN. I'll- ' 
P&ESIDENT. Keep the Committee.' 
DEAN. Af-, after, well, that, that, that's 
PRESIDENT. [Unintelligible] 
DEAN. the most troublesome post-thing, uh, because {1) Bob is im·olved in 

that; Jobn is involved in that; I am involved in that; Mitchell• is involved in 
that. And that's an ollstruction of justice. , , . , 

PRESIDENT. In other words the fact that, uh, that you're, you're, you're taking 
care of witnesses. '· 

DEAN. That's right. Uh, 
PRESIDENT. How was Bob involYed? 
DEAN. well, th-, they ran out of money over there. Bob had three hundred 

and fifty thousand dollars in a :;;afe oyer here that wa.: really set aRicle for 
polling purposes. Uh, and there was 110 other so1,1rce <>f money, so they came 
OYer here and said, "Yon all haYe got to give us some money." 

PRESIDENT, Right. . _ 
DEAN. I had to go to Bob ,ancl say, "BoTh, you know/you'·rn ,got to llave i:;ome

they need some moner oYer there." He said, "'\Yhat for?" Ancl so I llacl ,to tell 
him what it was for 'cam:1e he wasn't al.lout to just send money over there wiily
nilly. Anc1, uh, John WM invoh·ed in thoRe cliscussion.:, ancl we clecided, yon 
know, th!lt, ·you know, that there was 110 price too high to pay to let this thing 
blow up in front of the election. ' 

PRESIDENT. I think you shoul<l handle that one pretty fast. 
DEAN. Oh, I think-
PRESIDENT. That issue, I mean. 
DEAN. I think we can. 
PRESIDENT. So that the three-fifty went bark to him. All it clid was-,-• 
DEAN. That's right. I thinlc we can too. 
PRESIDENT. Who else [unintelli~ible] '/ . , 
DEAN. But, now, here, here',; what'r,; ,1aripe11ing rigllt 110w .. 
PRESIDENT. Yeah. (HJCT 89-91) , " · ' 

Dean th~n turned to the crisi,s precipitateq by Hunt's. demands. 
Dean e.xr:lamed that thesC' demands, and possibly ot hPrs, could amount 
to a 1'.11l_hon dollars over the next two years. The Pr<>siclent said that' 
$1 m1lhon could bC\ gottE>n arnl said it could be obtained in cash. 

, 1 '; l• I 

• The Presi<l<>nt wns fmnilin,r with 'tl1r nsr nf Thomas PnJipO:R.',ll:hrll~bmnn fm:i( ihti::'f,lPRtl'll' 
to LnR,w that Pnppns, n long-tim<> s11pJmrter of tllf' Prf'Si!lPnt; IIP contflrtNl to SP(' If he·' 
woul,l he of nn~· nssistnnrP in eonneC'tlon with raising thP money. (Uo9k ,III, !li'i/l) LnR11P.',s 
use of Pnppn~ wn" broup;ht ~ut i;rt thP llfnrch 21 conversnffon'('The Pre,sment sn!d th,itt '11e 
alrend;v knP.w nllout thiR. (HJCT !!4:) !'l1>e n· ;;4 bel'<n)·... " '•" · ,' :, . , ' ·, '" · , .:!' ', ' 

7 ThiR linr, !loes not nppenr in th<> NlitP<l Wllite'RnuRe trnnMi-ip1t.' (WHT 187)'' . ., 1 "·' 1 
8 This line does not appear in the edited White House trnnscript. (WHT 188) 
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Thi problem was exactly how to amid disclosure of the source of the 
money and its use. The 'pr:esiderit considered various possibilities: 

DEAN .... No\v, where, where are the soft spots on this? Well, first of an, 
there's the, there's the problem of the continued blaclnnail 

l'R~;sIDENT. Right. 
DEAN. which will not only go on nm,:, 'h'n go on when these pe,qple are in 

prison, and it will C'0llJponnd the ob.o:;truction of justice situation. It'll c·oHt monev. 
It',; dangerous. :Xobody, nothing-people around ll!;'l'e are not 1iros at t11is soi•t of 
thing. This is tile ROrt 'o~ tliing Mafia people can do : washing JllOlley., getting 
clea:µ nioney, and tlli'ngi:; like tllat, nh-we·re-We just cfon't know .abo.ut those 
tlli'ngi-, becarn-ie we're not used·to,\ou know-we are not criminals ancl mit used 
to dealing in that hi1Riness. It's, uh', it'R, ull-

l'RESIDEX'l'. That's right. ' ' ·" 
DEAN. It's a tough tlii'ng to know I1ow to do. , ' 
PRESJOENT. JUnybe we can't even do tlrn,t. ' 

~ 'lf; ' 'I , ~ ,_; , ' * • * ~- * ,. ,., 
PRESIDENT. Let me say, there ishoulcln't be ,. lot of people running around 

getting money. We ,;honlcl set u1i a little-' 
DEAN. Well, he's got one person doing it who I am not·sure is_!_ 
PUESIDENT. Who is that? 
DEAN. He'H got Freel LaRue, uh, doing it. Now Jl'recl started out going out try-
~~ I 

PRESIDENT, No. . 
DEAN. i-olicit money from all !duds of people. Now I'lei.trned about that, and I 

1<ai<l, ' , 
l'RESl!lENT, Xo, 
l>EAX. '\\Iy G(](l." 
l'm;smENT. No. 
HEAN. "It's just awful. Don't do it." 
!'RESIDENT. Yeah. 
DEAN. Uh, people are going to ask what th~ monPy ,is for. f{e'~ working-He's 

apparently talked to Tom PappaR. · · · 
!'RESIDENT. I know. 
1 >EAN. And Pappas ,hai1, uh, agreed to ·c·ome up \Yith a :-;izenble nmount, I 

gather, from, from · · 
PilE(HDENT. Yeah. "' ' , ' 
DEAN. 1\fitchell.10 

, • ,. 

PltESii>l-:NT. Yeah. 'Well, y1,·bat Clo you need,-then? You 11eed,'uh, YO!l don't }1eed 
a; million right a way, but you neecl a million. Is that right? · ' · · · · · ·' · · · · 

DEAN :-'l'hat'R right.' ' 
l'REsrn1,N·r. Yon ne!>tl a million -in cm:h, don't• you? If J'OU .want to put that 

through, would ron .l)ut that through, uh-this is thinkiug 011t .. lp11d here for a 
moment_:_wouid you 1mt that .through the Cuban -Cmnmittee'/ 
' DEAN. Um, 110, ; - . · ' . '' ' .. . , 

PRESIDENT. Or would you just do this t11ro11gh a [unintetligible] 1
~ that it's 

going to be, uh, well, it's cash mo'ney,,and HO forth. How, if that ever c·omes out, 
are you going to handle it? Is the Cuban Committee an ohstruction of justice, 
if they want to.help? ,, , ' · 

Dii:AN, Well, they've got a pr-, they've got priests, and they-
. PRESIDENT. Would you like to put, I ·mean, woul(l that, ,vonl.ll that give a little 
l.Jit of a cover, for example? " 

DEAN. That would give ~ome for tlle Clnbans and IJOSsibly Hunt. 
PRESIDENT, yeah. . . ' 
DEAN. Uh, then you've got Liddy, and l\fcCord is not, not ac<'epting any money. 

So, he's, he is not a bought man right now. · 
PRESIDENT. Okay. (HJCT 93-95) 

This discussion primarily concerned payments oYer the long term. 
There remained the immediate demand by Hunt for approximately 

' 
. • \'W,e,should set .up a little--'-' does no.t, appear in the edited White House transcript. 

(WHT 11.,94') · ' · · 
10 '.llhis,H>ne,dees not appear bi the edlte1l White House traniseript, •(WRT 194) 
'·' '.llhls line 'does n()t a,ppenP•in the edii1ted White House transt'ript. (WHT·,195) 
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$120,000. The President said (hat Hunt's deJnands should be n1et. At 
the very least, he reasoned, the payment would buy time. , 

PRESIDENT. Well, your, your major, your major guy to keep,.under colltrol is 
Hunt. · 

DEAN. That's right. 
PRESIDENT. I think. Because he knows 
DEAN. He knows so much. 
PRESIDENT. about a lot Of'othe:r things.'"" 1 , , 

DEAN. He knows so·much'. Right. Uh, he could sink Chuclc Cqison. Apparently, 
apparently, he is quite distressed with Colson. He thinJ,rs Colspn has abandoned 
him. Uh, Colson was to meet with hil11 wh!en he was ot1t there, after,,now he haµ 
left the White House. He met with him 'through his lawyer. Hunt raised the 
question: he wanted money. Colson's lawyer folc1 him that Colson wasn't doing 
anything with money, and Hunt took offl)Ufe, with ~hat immediately, tl!J.at, uh, ,uh, 
that Colson had abancloned him. Uh- . .,. 

PRESIDENT. Don't you, just looldng at the in:ime'c1iate problem·, don't you'iinve 
to have-handle Hunt's financial situation 

DEAN. I, I thinl, that's, ' 1 • 

PRESIDENT. damn soon? ' ,; 
DEAN. that is, uh, I tam:ed to l\Iitchell auout that last night, 
PRESIDENT. l\Iitchell. 
DEAN. and, and, uh,, I told- . 
PRESIDENT. l\Iight as well. l\iay have tlle mle you've got to keep tlie cap on 

the bottle that much, 
DEAN. That's right; that's ,right. ' 
PRESIDENT. in order to have any opti01rn. 
DEAN. That's right. 
PRESIDENT. Either that or let it all blow right JJO\Y. 
DEAN. Well that, you know, that's the, that';; the question. Uh
PRESIDENT. Now, go ahead. The others. You've got Hm;t; (HJCT 96) 

* * * * * '* 
PRESIDENT. But at tlre moment, don't you ag1·ee that you'd better get the Hunt 

tlling? I mean, that's worth it, at the moment."' ' · · . · 
D,EAN. ,';rh1,1t, t\1at's worth J?uying time on., right. 
PRESll)ENT. And that's buying time on, I agree. (HJCT 10:i) 

The President instructed Dean to summon Haldeman,· Ehdich
,man, and Mitchell to meet for a discussion of a str~tep:y to cahre 
matters a\rny from the President. The President then called Halde
man into the meeting. 'When Haldeman entered the Oval Office, the 
President repeated his ant.horizatiem of immediate payment to Hnnt. 
The President said, "His price is pretty high, but at least, uh, we.shonld 
buy the time oh that, uh, as I, as I' pointed out to John." 14 (HJCT 
109) The President hlstrncted Dean and Haldeman to lie about the 
arrangements for payment to the defendants. 

PRESIDENT. As far as what happened np to this time, our coYer ther~ iR jt;st 
going to he the Cuban Committee did this !or them np tlu'ough tl}e election.'" 

DEAN. Well, yeah. We can put that together. That isn't, of course, quite ;the 
way it happened, uut, uh- . . · , . , 

PRESIDENT. I know, but it's the, way .it's going to :pave to happen. (HJC'.r 11,9) 

The President then returned to Hunt's demand: 
' j,, l < • 

PRESIDEN'l'. that's wily your; for your, immediate thing you've. got 1uo choice 
with Hunt hut the hundred and twenty or whatever itl is. Right:'/ .l, • ., ,. 

'"in place of "Been use h~ knows about a lot of other thing~; .. the edited Whit~' House 
transcript reads, !'DoPs he know a lot?" (WH'J' 106) ' ·· , 

13 In pince of, "I uwnn, that's worth it. at tile moment," the edited White Honse trnnscript 
1·eads, " ... that's where that-" (WHT 20!J) --- .... 

14 In place of, "we shoul(l buy the .time on thn-t" the edited White Hotrne transcript rencls, 
"w<> <'an buy time on that." (WflT 210) 1, 

15 Instead of" ... our COYer·is just going to be .. , . ," the edite_d,White Honse trnn~crlrt 
reads ... these fellows .' .. are covered on their situation, bec:.mse ... ."' ( \YHT' 23 } 
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DEAN. That';; right. 
PRESIDENT., ·would you agree that that's a !my •time thing, ~·on het:tei· damn 

well get that done, but fast?:" . · . 
DEAN. I think he ought to be giveu some signal, anyway, to, to-
PRESIDEN:r. Yes. . 
DEAN. Yeah-You know. 
~'RESIOEN'l'. "\Veil for ChriHt's salms g·et it inn, in a way that, uh-Who's, who's 

gomg to talk to him? Col,mn'? He's the one wl10's.snppo1<ed to know him. 
DEAN. "\Yell, Col;,q:µ doesn't Iuwe any money thongh. That's tile thing, That's 

hfen onr, onr,,, of t,he real prohlemR. 'l'her hm·r. nil, l1pen nnahle to rai><e any 
money. A million: dollars in cash, 'or, or the like has been· a very (lifficult problem 
as we discussed before. (H,TC'l' 121-22} · 

After <1is<'nssinµ: how Hunt con1d · incriminate l\Iitdwll, Ehrlichman 
and Krogh, the' PrE'sident again retnrned to Hunt's (l,emnnd: 

. PRESIDENT. 'fhat's right. Trr to look aronnd the track. We have no choice on 
Hunt but to try to keep l!im-

DEAN. Right now, we llnve no clloice. (HJCT 125) 

IV 
l\Lrnnr 21, mm. P.n":\rnXT8 FOR llFNT 

On the aftemoon of March 21, 1973, the Presideut met with Dean, 
Haldeman and Ehr1irlmian. (H,JCT 131) Tlrn Pr<:siclent asked what 
was being clone about Hunt's demand. Dean said Mitchell and LaRue 
would be able to do something. The Presid<:nt remnrked that it was 
going to be a "long road.'' (H,JCT 133) That eyening the President 
asked Colson what he thought about the million do1lars Bittman had 
demanded. ( Colson testimony, 3 H,JO 334) 

On March 21, 1973, Drnn told LaRne by telephone that he was out 
of the money business and to talk to l\Iitchell.17 LaRne telephoned 
Mitchell, who authorized the payment to Hunt. Late that eYening, 
LaRue arranged the delivery of $75,000 to Bittman. (Book III, 1193-
97, 1199-1201) . 

President Nixon, knowing that Hunt had made tlu·eats to break 
his silence in order to secure money, encouraged the payment to Hunt 
flll(l took no steps to stop the payment from heingma<1<: . 
. On the next day, March 22, 1973, Mitchell told Hn1dC'man. Ehrlich

man and Dean that Hunt ,,~as not a _"problem any 1ongel'." (B0ok III, 
1255-57, 1269) Later that clay, Ehrhclmrnn told Krogh that Hunt was 
stable and would not disclose matters. (Book III, 1278-7!)) That after
noon, the Pl'esi<lent met for more than !)() minnt<:s with ~fitd1e1J. 
Hal<leman, Ehrlidnrntn and Denn. Hunt's <lemarnl for monE'Y was 
neV('l' discnsse1l and tllP President cfol not att,,n1pt to (lPtermine 
whether anythinµ: had been done to <lea1 with tlw pl'Ob1C'm that had 
occupied so much of his tinil' the prt'vions clay. (I-I.JCT 147-86) 

On 1\ford1 27, 1!173, the President and Hakkman tn1ked about pay
ments .to Hnnt. "Hnnt is at the Grand ,Tnry today/' Haldl'mnn said. 
""\Ye don't know how far he is going to go. The <lnngPr nl'<>a for him is 
on the money, that he was gh-en monE'y. He is n'portPd by O'Brien, who 

10 Instead of " ... buy time .•. ," thP edited Wliite House transcript reads, ... 
prime ... " and lea,·es out "but fast." {WRT 2~4). 

17 DPnn tP;;tifiP<l tlrnt bi~ rom·Pr~ation with LnRu!' O<'fllrt'<'<l 1•rior to llis morning llHtPting 
with th,• l'rP:sii!Pnt on l\Iard1 21, l!J7i!. (Df'all testimonr, 2 HJC 250, 2/lOl L:1lhw t?stifie<l 
that to his best reeollP<.'tion, Dean's teleJ'IIHnw cnn wns in tlw morning. (L,1R11e testimon~·. 
1 l-I.TC-2i!7) 
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has been talking to his lawyer, Bittman, not. to be as d~s,perate today ~s 
he was yesterday but to sti,ll be on the brink, or at least shaky. ·whats 
made him shaky is that he's i:een McCord bouncing out there and prob
ably walking out scot free." ('VHT 326-27) On· April 16, 19731 the 
President and Dean a@:ain discussed the Hunt demand., .Dean s.aicl 
that Mitchell had told him,.Haldema,n mHl Rhrlidmian, on March 22, 
1073, that the problem \Yith Hunt had been solved. The President ex
pressed his satisfaction it had been solved "at the Mitchell level.:' He 
also said, "I am planning to ass.nme some culpability .<;m that'.[u:nintel-
1. 'bl ] " 18 . C ~ ' . 1g1 e . (HJ T 194-90) - ,·, .. _ 

On April 8, 1973, Dean, ancl 0J1 April 13, 1973, M~grnder, bega~1 
meeting with the prosecutors. (Hook):V, 538,610) On th'e afterno'on'of 
April 17, 1973, Haldeman poin'tl:~d ont to the President thn.'t one prob
lem ·was that people would say the President shonlcl ham told D~an on 
1\'farch 21. 1973. not that the blackmail was too costly. b\1t that 1t:was 
wrong.10 CWHT 1035) · · 

In mid-April, 1973, the> Prc>sidBnt trfrKl to diminish the significance 
of his March 21 conwrsation with Dean. He tried to make the pay
ments appear innocent and within the Jaw. On April .14, 1973, the Pr~s
ident instructed Haldeman and Ehr1ichman to ag-ree on the Etory that 
payments were made, not "to obstruct justice,"· but to "helpi' the 
defendants. 20 • 

This ·evidence dearly establishes that pursuant to the Pr.esident's 
p]an of c011cealment, s11neptitiotts payments of substa1if,ia] s1ims·of 
money were made to the '\Vatergate defendants for ·the putposei oi 
obtainin~ their silence and influencing their testimony. The evitlence 
also clearly esfab1ishes that when the President learned that'Hunt was 
going to talk unless paid a substantial sum of money, and tluttiM'.itchell 
and LaR.ue were in a position to do something- about· Hunt's de1n!and 
he.approved of the payment to Hunt rather than taking steps to stop 
it from being made. · 1 , 

18 The edited White Hou:::e transcript rend:::, "That assumes culpability on that do~sn't 
it?" (WH'l' 798) r • . ' 

1" On April 11, 1974, the Hom;e :Tudicinry Committee snbpoenaecl the tape recording and 
othPr materials related to this conver,sn;tlon. The. Preilident refused. •to prod:~ce this ,re-
cording. 'l'he Prel'lident Rnbmitted !\ll edited ,tmnsc•ript. - -

co On April ·11, 1974, the House Jndicinry CommitteE> subpoenaed! tlie tape• recording ·and 
other materials related to this conversation. The President refused . to produce this 
recording. The President submitted an ed~ted transcript. · ' · ' '·' } , -. \, r 
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FAVORED TREATl\IEN"T OF DEFENDANTS AND 
PROSPECTIVE. DEFENDANTS 

I 

D1scussioxs OF CL1{1,rnNcY FOR HuxT 

On July 8, 1972, while -tvalking on a beach at San Clemente; the 
Pre~ident and Ehrlichn.1an discussed possible clemency for the ·water
gate defendants. Ehrlichman has said that he told the, President that 
''pi:esidential pardons or something of that kind inevitably would be a 
qnesticn that he would have to confroi1t by reason of the obvious po
litical aspect of this." (Book IIIi 182-83) The President's response, 
according to Ehrlichman and the President's own public staitement, 
was that no one in the White House shonlcl "get into this whole area 
of clemen:cy with anybody involved in this tase and surely not. make 
any assurances to anyone." (Book III, 189, 195) -At the time of this 
conversation, Ehrlichman knew that Liddy and Hunt and three of 
those arrested at the "\Vatergate had been involvecl'in th~ break-in of 
Ellsberg's psychiatrist's office. The President has said that he did not 
learn of that break-in until more than eight months later, or ... ,farch 
17, 1973.1 (Book VII, 1877) . 

On December 31, 1972, Hnnt trrote to Charles Colson, Special 
Connsel to the President, complaining about h'.is "abandonment by 
friends on whom I had, in good faith relied"· mid suggesting that he' 
was close to breaking down. (Book III, 458) Hunt's trial was sched
uled to begin on January 8, 1973. ( United States v. Litldy, CR 1827-72, 
docket) Colson forwarded Hu:nt's lrlter to Dean with a note, "Now 
what the hell do I do." (Book III1 457) · . , -- . 
, On .Ja,:trnary 3, 1973, Colson, D'?an and Ehrhchman chscussed the 

need to reassure Hunt·aboht the amount of time he·w01,ld have to 
spend in jail. (Boo~ III, 460'; Colsm:i Exhibit No. 17, 3 ~JC 307) S~1b-·. 
seq11ent1y, on April 14, 1973, Ehrhchman reported his conyersation 
with Colson to the President. ~'[Colson] said, 'vVhat can I tell [Hunt] 
about clemency.' And I said 'Under no circumstances shmild this ev~r 
be raised ·with the President.'" :i. (WHT 421) 

Later pn ,Tannary 3, and' again on the following'day, Colson met 
with Bittman, Hunt's attorney. Bittman discussed Hunt's family 
))roblems since December 8, 1972, when· Hnnt's ,,·ife had died. He said 
that'because of his children Hnnt was very·worried that Judge Sirica 

, • ' ' • •, ' ,, 1 ( • ' ; ' 

1 The President's awareness of Hunt's 'previo~s activity is shown in his i'nstructlons to 
Haldeman oii June 23, 1972, with respect to the investigation: 

"Of course this Hunt, that will uncover a lot of things. You ,open• that scab there's a 
hell of 'lt lot of thing& and we just 'feel tb-at"it'would be'1;ery detrimental to have this thing 
go any further.'' (WH'l', JuP,,,e 23, 1972 .. l_q ,:0'r"11,:3~ 1'-,m.,,,6') , , . • , , , 

• On April 11, 1974, tl:ie House Jud1c1ary .Committee subpoenaed the tape recording and 
other matl'rials related to tllis conver:<at1on. The President refused to produce this 
recording. The President submitted an edited trans~ript. 

(75) 
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would give him a long jail sentence. (Bittman testimonY:, ~ HJC 20-
24; Colson testimony, 3 HJC 30~04, 313-15; Colson Exl11b1t No. ~1, 3 
HJC 308) According to Colson, Bittman said he thought Hunt might 
be able to survive the prospect of a reasonable term, perh'.:1-ps a year. 
Bittman also mentioned that he understood Dean and Mitchell had 
discussed plans for electronic surveillance prior t~ w· atergate:· ( C?lson 
Exhibit No. 17, 3 HJC 308-09) Colson assured B,1ttman of his fr1en?
ship for Hunt, of his understanding of Hunt's need ~o be out of jail, 
and of his willingness to do whatever he could to assist Hnnt. Colson 
has said: 

In addition, I may well haYe told Bittman that I bad made "people" aware 
that, if it were necessary, I was going to come back to the White House to 
speak for Hunt. Indeed, since I wanted to do all I ,cou1d to comfort H1mt, it 
is most probable that I did say this. I do not know now Bittman e_va,l,uat~d. my 
position and influence at the White House, lmt despite my insistence ,that I 
could do no more than try to help Hunt as a friend, Bittman might have in
ferred that if Hunt received an unreasonably long sentence, my· willingness 
to go to bat for Hunt would result in Hunt's sent.ence 'Qeing;;red;'t,t,ce,cl 1./Y executiYe 
action of some sort. ( Colson E;xhibit. No. _17, 3 H,TO 311 ~ 

On ,T anuary 3, 1973, Colson reported to Ehrlichman and Dean, 011, 
his conversation with Bittman, and said he wanted to speak to the 
President regarding Hunt. (Colson Exhibit No. 17, 3 H.TC 310; 
Book III, 461) Dean testified that Colson told him on.January 5, 1973, 
that he had given assurances of cl<>mency to Bittman and he had 
spoken with the -President about clemency fo,r Hnnt. (Dean testi
mony, 2 H,TC 286-87; Bqok III, 461) The Presi,<,lent told Haldeman. 
and Ehrlichman on April 14, H>73, that he had had ,t conversation, 
with Colson about clemency for Hunt.a '·:, 

On ,January 9, 19'73, Hunt withqrew a motion, which he p.ad. filed' on 
October 11, 1972, for the return of items that had been recov.rred from. 
his EOB. office and that had not qeen in-rentoried by the FBL. { United 
States v. Liddy, motion, January 9, 19'73; Book II, 425) Among the 
documents encompassed by the motion ,,rnre two notebooks that had. 
bee~ taken from Hunt's safe and kept l:!y Dean .. (Book II, 425; Dean 
testnnony, 2 HJC 236) On December .22, 1972, Petersen ha.cl questioned 
Dean about the notebooks and told .him he would be called as a wit
ness in the heariii.g on Hunt's motion. (Petersen testimony, 3 HJC 
75-76; Book II, 42~:-23, 425) In January, 1973, Dean shredded the note
books. (Dean testimony, 2 HJ(;.28'7-88) Colson was,also a potential 
w~tness. DnrjnJ_?; Bittman's .meeti1:i,g with Colso,n o;n January 3, 1~73, 
Bittman had discussed Cqls9µ'$ prospective t~stimo11,y. (Bittman testi!j. 
mony, 2 H.TC 21-22; Book III, 472-74) The withdrawal of the motimr 
made it unnecessary fol'.. Dean and,, CQ]son .to appeai; as witnesses. 
(Petersen testimo~w, 3 HJC 76) .It ~lso inroided,.the pqssi.ble ¢lisclosure 
of such comprom1smp: documents :in Htu)t's saf~ as fabricated State 
Departmen~ c3i~~es !).nd do,~1pnen~s related ~o.the Plu1nbers,.Two,days 
af~e! the withdrawal of his moho!1, Hunt pleaded guilty t9. cJmrge_~ 
ar1s111g o.ut.o:fthe ·watergate break-111. (Book .I:II, 48¾) ,. . . , . -

3 On May. RO, 1974, th.e House .Tndlciary Commi.ttee subpoenaed fhe tape recoi:'d'in 'and 
other materlll.lR related to the two com•ersations Chnrles Colson had wlth the :E:r'eslde'fit on 
January o, 1973; The PreRlclel)t ~.eft\fed to pro.duce t_J1ese recordings. ·. · · ... " 
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II 

On February 28, l\fnrch 21 and April H, 1!)73, the President spoke 
of his recolled~on of a discussion of clemency for Hunt. On February 
2~, 1!)73, speakmg to Dean. about the ·watergate defendants' expecta
tions of clemency, the Pres1dPnt asked, "1Vhat the hell do they expect, 
though~ Do they expect that they will get clemency within a reason
able time?'' Dean said that he thought they did. The President asked 
~Yhether clemency could he gmnted "in six months.'' Dean replied that 
1t could not because, "This thing may become so political." (HJCT 40) 
There was no specific mention of CoJson's assurances to Hunt. The 
President did allude to Hunt's personal situation, and to the death of 
his wife. (HJCT 40) 

On March 21, 1073, after Hunt had increased his demands for money 
(Book III, 968), Dean told the President that 0aulfie1d had spoken 
about commutation with McCord. Dean added, "as you know Colson 
has talked to, indirectly to Hunt about commutation." Dean said these 
"commitments" were .problems because they were ~.he sort of thing ihe 
Senate would be lookmg for, but that he did not thmk the Senate could 
find the:n. The President agreed that it would be "pretty hard as far 
as the witnesses are concerned." (H.TCT 91) 

After Haldeman joined the meeting, the President said, "You know 
Colson has gone around on this clemency thing with Hunt and the 
rest.'' Dean added, ''Hunt is now talking in terms of being out by 
Christmas." The discussion continued: 

HALDEMAN. By Christmas of this year? 
DEAN. Yeah. 
HALDEMAN. See tl1at, that really, that's very believable 'cause Colson, 
PRESIDENT. Do you think Colson could htn-e told him-' 
HALllEMAN. Colson is an, is an-that's, that's your fatal flaw, really, in Chuck, 

is he is an operator in expediency, and he will pay at the time and where he is 
PRESIDENT. Yeah. 
HALDEMAN- whatever he has to, to accomplish what he's there to do. 
DEAN. Right. (HJCT 115-16) 

The President acknowledged that he had discussed clemency for 
Hunt: 

Great sadness. The basis, as a matter of fact [clears throat) there was some 
discussion over there with somebody about, uh, Hunt's problems after his wife 
died and I said, of course, commutation could be considered on the basis of his 
wifE>, and tllat is the only discussion I ever llacl in that light. (HJCT 93)' 

On April 14, 1973, the Prcside11t ncknowledp:ed that, contrary to 
Ehrlichman's direction, Colson had in fact raised with him the ques
tion of clemency in a tangential way. The President said: "As I remem
ber a conversation this day was about five thirty or six o'clock that 
Colson only dropped it in sort of parenthetically, said I had a little 
problem today, talking about Hunt, and said I sought to reassure him, 
you know, and so forth. And I said, Well. Told me about Hunt's wife. 
I said it was a terrible thing and I said obviously we will do just, we 

, This line doeR not nppN1r in thP NlitPd White House transcript. (WHT 226) 
non llfav 30: 1974, the HousP ,Tndirlnry Committee subpoenaNl the tape reeordlng nml 

othf'r mnterials related to a Pre,sldentlal conversation about granting clemency to Hunt 
on the basis of his wife's death. The President refused to produce this recording. 
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will take that into consideration. That was the total of the conversa-
tion.'' 6 ("'HT 419) . 

In the conversations on March 21 the Prl'sident acknowledged lus 
predicnment on the issue of clemency for I~ m!t; the President feared 
that any action that seemed to Hunt a repuchat10n of assurance of clem
C'ncy ,,:ould lead Hnnt to "blow thf> whistle:' (H.TCT 12.ii) On ~he 
other hand, the President was a ware that clem<'ncy for Hunt by Christ
mas, 1973, ,vould be politically impossible b<>cause it would require di
l'eet and public action by the Pl'<>Sident. ( H,TCT 10:\-0.+, 1 L>) 

On the afternoon of ::\farch 21. rni:t when the President met with 
Haldeman, Ehrlichman and Deari, he continued to assess the risk Hunt 
posed to the cover-up. The President ask<>d what should be done about 
Hunt. He ao-reed ,Yith Ehrlichman's answer that "Hunt's interests lie 
in getting ;' pardon if he can.'' Tlw Presi<lent sai<l that "He's got to 
get that by Christmas time," • and Ehrliehman sugµ:ested that Hunt's 
"indirect contacts with John" about it "contemplate that, that, that's 
already understood ... 

PRESIDENT. I know. 
HALDEMAN. That's right. 
EHRLICHMAN. They think that that's already understood. 
PRESIDENT. Yeah. (HJCT 133) 

Although the President knew Hunt was l'elying on a belief he would 
get a pardon, the President did not anthorize or intimate to anyone to 
tell Hunt that a pardon ,,-ou1d not be possible. 

In a meeting; on 1\Iarch 27, 1!)713, i\·ith Halclenmn, Ehrlichman and 
Ziegler, the President again discussed the issue of ck,mency for the 
Watergate defendants after the 1974 elections. The President consid
ered appointing a "super panel" of distinguished citizens to study the 
,vatergate case. Haldeman said that the idl'a had the advantage that 
it would drag out the investigation until after the 1074 elections, when 
the President could pardon everyone, and the "potential ultimate pen
alty anybody would get hit in this process <:onld be abont two years." 8 

(WHT 338-42) 
III 

MITCHELL, :\I.\GRFDJ<:R .\:--.!) DEAN 

The President considered clemency not only for the seven Watergate 
burglars, bnt also for three of his closest associates, l\Iitchell, Magruder 
and Dean, who were involved in the CO\'t'r-np. 

By the middle of April, 1973, the President knew that the cover-up 
was threatened by l\Iagrucler and Dean, who were talking to the pros-

• On April 11, 1974, th<> House Judiciary Committee ~ubpm>na,.,l the taoe recordtn,:: and 
other materials relat1cd to this conrPrsatlon on April 14, 1973. The President refused 
to produce this recording. The Presltlent submitted an edited transcript. Colson test!· 
fierl before th<' CommltteP that he recallNl hi, com·nsation with th<> Presld<'nt as follows: 
"I was ,::oing to say somt'day I mny want to C'ome talk to yon about Hunt. Half way through 
~hat sen.tence the President inte_rrupted nncl he snid, he •~id oh, I just can't believe, Chuck, 
m. thP <:trcumst,ance~ J'Ou ha Ye Jns~ descr!hfd. with his w1fe in thnt shnpe nnd his klds, he 
said. I Jtrnt can t behe,·e that he will go to Jn!l. He snid I Just rnn't believe nnv judge would 
do that. I just nm sure he wou't, an<l don't worry about it, and relnic nnd don't let It 
get you down." (Colson testimony, 3 BJC 318) 

7 This statement was nttrihuted to D+>an in the edited White House trnnserlpt (\\"H'l' 133) . 
8 On April 11, 1974, the Hons<> Jud!dary CommltteP subpoenned the tape recording and 

other materials r.-lntecl to this ennl'er,atlon 'l'll<' President refused to Produce tills 
recording. Tl1e President submitt+>d an edited transcript. 
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e~utors. (Book IV, 538-3~, 610) On Ap1·il 14, 1973, the President 
d1::ected Haldeman ~,ndJ-f}hriielunan to imply to Magruder, and ·also to 
l\I1tcl1e1l wl10 ,had been,•implicated by Mnigruder, the President's as
surances of clemency. The President carefully explained how he' 
wanted Haldeman and Ehr1ichmai1 to handle these assurances.9 

(WHT 408-514)1. : , · .. , . . . . 
Tl1e President instrncted,Ehrlichman to tell Mite.hell and Magruder; 

that the President did nqt 1:egard it as in his interests.for them· to' 
remain silent; that the President held great affection for them and 
their families. The President set the language :for Ehrlichman to use 
to get the clemency across to Ma.gruder: 

Lovely wife and all tlle rest, it just breaks your heart. And say this, this is 
n very painful message for me to bring-I've been asked to give you, but I must 
do it and it is that: Put it right out that way. Also, I would first put that in so 
that· he ·!mows I have personal affection. That's the way tl1e.so-calied demency's1 
got to be handlecl. Do you see, ;r~lm? (WI-IT 503.) , 

Ehrlichman said · he understood. Haldeman told Ehrl1chman to 
" [ d]o the same thing with :Mitchell," although the President also said 
that l\Iitchell wonld put on "the damnest defense" and ne:ver go to 
priison. (WHT 503) The President then asked Ehrlichma.n. how to 
han<?-le the "problem of clemency" for people like Hunt. Haldeman 
rephed, "'Well, yo1:1 don't handle it at all.•That's (Jolson's, cause that's 
where it comes from." (W.lIT 485) Ehrlic:h~nan immediately carried 
out the President's instructions. · , . 

Ehrlichman met with Mitchell at 1 :40 p.m., April 14, 1973. (Book 
IV, 718). He reported to.the President that he had spoken to Mitchell 
and that Mitchell "appreciated the· message of the good feeling be-. 
tween yon and him." The President responded, "He got that, huli.i" f0 

(WHT µ24) The President added ,that .the1\e could be clemency at 
the• proper time; hi1t that·they fl:11 knew that, for the moment, it was 
ridiculous to talk about it. (WHT 544)' 

As Ehriichman left the QyaJ Office for his 111eeting '"it)l Magruder 
(Book IV, 801) the· President said: 

P Be sure to convey my warm sentiments. 
E Right. (WHT 578) 

On the evening of April 14, 1973, the President telephonl:ld Ehrlich
rna11. (Book IV, 854) They <liscussed how Eh:r;l.~~hman mig~t divert 
Dean from implicating Haldeman and Ehrlfoliman. Ehdichman .said 
he would see Dean the next day. The President told Ehrlichman to 
remind Dean indirectly that only •orie mal'1, the President, had the 
power to pardon him, and keep him from disbarment as a lawyer, if 
things should go wrong: 

E I am. going to try to get him !!,round a bit. It, is going to .. be delicate. . 
P Get him around in what way? · · 
E Well to get off the passing the buck business. 
P Jol;m that's- · . , • ,· 
E It 'is a little touchy and I don;t Itnow how, far I can go. 

" ', ... •,: :'1,'; '. , ,, . •:'• 
• On April 11, 1974, tile .Hou~e Judiciary -Committee ~ubooenaed the tape recording and 

other mnteriol~ related to- thts conversntlon. Th'e President refused to produ'ce-· thls 
recordin~ The Pre~lilent submitted' an 'eilited trnnscrlpt. ·,. · i , .• 

10 On April 11, 1974, the House ,Tudic'iary Committee subpoenaed',the tape recording and 
other materiali< related to this con,·er~Mlon. The President refused to produce this 
recording. The Presldent,snbmitted·an·edited trimscr!pt. •"' ' • :,--.·, • ·" · 
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P John, that is not going to help you. Look he has to look down the road to 
one point that there is only one man who contd restore hit1; to the ability ~o 
practice law in case ,things go wrong. He's got ,to have that m the back of his 
mind .... He's got to lmow that will happen: You ·don't tell him, but you 
know and I know that with him and' MHchell- there isn't going to lie any damn 
question, becnuse they got a bad rap.11 (WHT 663-,-(l4) . ·" · 

Later in the conversation the President directed Ehrlichman to tel1' 
Dean that the President thought Dean-has "carried a tremendous load" 
and that the President's affection and loyalty remained undiminished: 
(WHT .667) , ·.; ' · 

· IV ,, 

APRIL 16, 1973, M~ETI~G 

On April 16, 1973, after Dean had begun' meeting with the prosecu- , 
tors, the President and Dean discussed. potential charges of obstruc~ , 
tion of justice against members of the P.resident's White Hou.se staff:. 
(Book IV, 1143) 'I'he President tried to make the Hunt cfomency 
assurance the responsibility solely of M:iftchell. Dean, however, cor
rected him. 

DEAN. It's, uli., it's, uh, all the obstruction is technical' stuff that mounts up. 
PRESIDENT. Yeah. Well, you take, for example, the ·clemency stuff. That's 

solely Mitchell, apparently, and Colson'.s talk with, uh, Bittman, ·where :\}e says;, 
"I'll do everythi,ng I can because as a, · as a friend-" 

DEAN. No, that was with Ehrlichman. · 
PRESIDENT. Huh? 
DEAN. That was Ehrlichman. 
PRESIDENT. Ehrlichman with who? 
DEAN. Ehrlichman and Colson and I sat up there, and Colson presented bis 

story to Ehrlichman '· · · · 
PRESIDENT. I know.lll' 
:PEAN. regarding it and, and then John gave Chuck very clear instructio/is on 

gomg back and telling him that it,. you know, ','Give him. the inference'11e's. got 
clemency but don't give him any commitment:· · · · ' · 

PRESIDENT. No commitment? 'I 

DEAN. Right, 
PRESIDENT. Now that's all right. But first if an individual if it's no commit• 

ment-l've got a right to sit here-Take a te'now like Hunt or' uh or or a Cuban 
whose wife is sick and something-that's what 'clemency•s·abo~t: · ' ' · 

DEAN. That's right. 
PRESIDENT. Correct? 
DEAN. That's rigi1t. 
PRESIDENT. But, uh, but John specifically said, "No commitment," did he? He-
DEAN. Yeah. , . , •, 
·PRESIDENT, No commitment. 'I'hen, tben Colson then.went• on to, apparently-
,DEAN. I don't know how Colson delivered it, uh- , 
. PRESIDENT. Apparently to Bittman- ' 
DEAN. for- ' ',, ' 
PRESIDENT. Bittman. Is that your understanding? 
DEAN. ):es, but I don't know what his, you know, sp_ecific-
PRESIDENT. Where did this business of the Christmas thing get out,. John? 

What the hell was that? · ,,. 
DitAN. Well, that's, a, that's a-
PRESIDENT. That mus~ have been l\Iitchell, huh? 
DBAN. No, tllat was Chuck, again. I think that, uh'_:,' ,,, 
PRESIDENT. 'l'liat they all, that they'd all be out IJy Christmas? 

1 ~ -·· 1 , I ,,,,. > <.:-; 

- ;, On A~i:1i 11, 1974, the House Judiciary CommHtee · sub;oen;aed;tl1e tape recording and 
other _.nlhterial~, .related to tJ1is com·er:•ation. Tll,:, President refused to produce tliis 
recordrng, The Fresident submitted an ed'lted trm1scdpt. , , , , 
sir?be President's "I know" does not appear in,_tile editec1:W1lite House transcript. (\VHT 
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DEAN. No, I thinlc he said something to the effect that Christmas is the time 
that clemency generally occurs. , 

PRESIDENT. Oh, yeah. 
D~:AN. Uh-
PRESIDENT. Well, that doesn't-(, T, I clon't think that is going to hurt llim. 
DEAN. No. 
PRESIDENT. Do you? 
DEAN. No . 

• PR!SIDENT._ "Clemency,'1 'he says-One [unintelligible] he's a friend of Hunt's. 
Im Just trymg to put the !Jest face on_ it. If it':-1 the wrong--if it is-I've got 
to know. 

DEAN. \Vell, one, one of the things I thin!{ yon lun·e to he Yery careful, and 
this is why Petersen will be very goocl, is, if yon take a set of fa_cts and let the 
prosecutors who have no-they'll he making, making no PR judgments. 

PRESIDENT. Yeah. 
DEAN. But they'll giYe you the raw facts ns ,they relate to the law, uh, and 

it's later ·you've got to decide, you know, what public fncE:> will he put on it. In 
other words, they'll-If their 

Dean suggested that Petersen might be able to advise whether the 
attempt to silence Hnnt by offering ckmencv wns lawful. (HJCT 
204--06) . . . 
'In a meetinp; with Petersen. jnst.thrt'e hours aftPr this mt'eting with 

Dean, (Book IV, 1230) the President asked whether the prosecutors 
had anything on Colson. Pete1·sen said that there were allegations, but 
nothing specific.15 ('YHT 872-75) The President neither posed a 
hypothetical q110stion to d('termin<> the h,,galitv of Colson's conduct, 
i\S Dean had sngg<'st~d, nor informed l:><.>terS<'ll of Co1son's <;>onversa-
tion with Bittman. · · , ' 
'·Thereafter, the President made 1:epeated stutemcnis on t)1ccleme1icy 

issue to the public. On .May 22, 1973~ the President said: . . . 
At no time did I authorize any offer of E:>xecntin, clemency for the Watergate 

defendants, nor dicl I know of any sucb offer, ("Presidential Statements,'' 
5/22/73, 21) ,; 

On August 15, 1973, the President said: 
' ... under no circumstances could execntive.clemem\,· he con:a;idered for thos!;! 

who participated in tbe Watergate break-in. ,I niaintainecl that position through-
out. ("Presidential Statements," 8/15/73, 42) · 

And on November 17, 1973, the President said: 
Two, that I never authorized the offer of elemenry to an:rlJod:r and;· as a matter 

of fact, turned it down whenever it was suggested. It was not recoimnended by 
ariy member of my staff but it was, on occasion, sugge:;;te(l a:-1 a result of news 
reports that clemency migll~ become a factor. ( "Presidential Stateme_nts," 
11/17/73, 64) . 
These statements are contradicted by the transcripts of the President's 
own·words. . . 

This evidence establishes .that the President personally and through 
his subordinates and agents endeavored to cause prospective defend
;nits and those duly tried and convicted, to expect favored treatment 
and co11sideratipn ill'l·eturn for their silence or false testimony. 

t" o~ April 11, 1974, the House Judiciary Comniittee subpoenaed fhe tape recording and 
Qther ·material~ related to this conver1mtion. The President refused to produce thls 
I'eeordiitg. The President iiubm1tted an edited transcript. i , 
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DECEPTION AND CONCEALMENT 

I 

F ALSJ~ R:gpm,:s1rn'l'ATIOXR ABOU'l' 0FFWL\L I~vtSTIOA'.I'IQ,:N"S 

In. his public statements, as part of tl~e continuing. cover-t1p the 
President repeatedly said that he had ordered, and even personally 
undertaken, thorough investigations o:f the "\i\l" atergate matter; and that 
those investigations determined that no one from the ·White !louse was 
involved. The President said he had ordered three investigations by 
his immediate staff: two in August, 1972, and March, 1973, by Dean;. 
and one in April, 1973, by Ehrlichman. He said his intention was:to 
get to the bottom o:f the matter, and get·the t:ruth. out. ,However, clear. 
and convincing evidence indicates that this ·was not the ca~e. , . , • 

A. THB Al!JGUST' 1072 DEAN INVESTIGA'l'ION 

On August 29, 1972, at a news conf~re1~ce, Pi·esid~1.1t Nixoi1 said 
that in ads1ition to investig:a.tions into "\i\Tatergatc by the Department 
of J11.stice, the FBI, th.e. GAO and the Banking and Currency Com
mittee, ,John Dean hacl conducted an investigation nml0r the direcfion 
of the President: L 

In addition to that, within onr own staf( under my dh:eetion, Cmmsel ·to th~ 
President, l\Ir. Dean, has conducted a complete investigation of all leads which 
might involve any present members of tl1e White Hom,e Rtaff or ·anybody in 
the Government. I can Si,lY categorically that lJis im·estigation. indicates that 
no pne in the White Honse Staff, no one in this Adminifi,fratiou, presently em-
ployed, was ilivolved in this very bizarre incident. . . . : . , 

I think under these circnmf.:tauces \-i•e are doing everything we can to take' 
this incident and to investigate it and not to cover it up. ( "Presidential State
ments," 8/29/72, 3) 

At the time President Nixon made those statements he knew that 
Dean had not made or reported any snch investigation. According to 
,Vhite House records, the President had nof met or spoken with Dean 
since before the break-in. Dean testified that he first heard of his "com
plete" inyesti~ation in the President's announcement. (Dean testii-' 
mony, 2 H,TC 2fi2; Book II, 590-92) No independent evidence exists' 
that such an investigation was ever completed or undertaken. 

On September 15, 1972, more than two ·weeks after the,August 29, 
1072 press conference, the President and Dean :frrst discussed 1-Vater
gate. (Book II, 598; Dean testimony, 2 H,TC 22ff) Before Dean en
tered the room, Haldeman told the President it had been "a good 
move ... bringing- Dean in;" that Dean, while "he'll never µ,gain 
gain any ground for us ... enables other people to gain' ground 
while he's making sure that you don't fall thronp;h the holes." (H,JCT 
1) When Dean joined the meeting, the President referred to the Water
gate matter as a "can of worms," and congratulated Dean for "putting 
your fingers in the <likes every time that leaks have sprung there." 

(82) 
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(HJCT 7) The, President ;also said, "So you just try to button it 
up as !vell as you can and hope £or the best." (HJCT 13-14) 
, In Ins March_ 21, 1973, morning meeting with Dean the President 

confirmed that, m the summer of 1972, Dean was directed to help with 
the cover-up; not to conduct a "complete investigation." 

DEAN .••• Now, [sighs], what, what has 'happened post-June 17? Well it was 
I was 1;mder1 pretty c_l~ar inst!ucti<,ms [laughs] not to really to investig~te this'. 
that this, was somethmg that Just could have been disastrous on the election if it 
had-all hell had broken loose, and I worl.ed on a theory of containment 

PRESIDENT. Sure. 
DEAN. t9 try to hold it right where it was. 
PRESIDENT. Right. (HJCT 88) ' 

Later in the conversation, the President said "you had the right plan 
let me say, I have no doubts about the right plan before the election. 
And you handled it just right. You contained it." (HJCT 129) 

B. TI-IE MARCH 1973 DEAX REPORT 

In a public statement on Augnst 15, 1973, President Nixon said; 
"On March 23, [1913], I sent Mr. Dean to Camp David, where he was 
instructed to write ,1, complete report on· all he knew of the entire 
·watergate matter." ("Presidential Statements, 8/15/73, 41-42) 
. The "report" that President Nixon had, in :fact, requested Dean to 

make in March, 19'73, was one intended to mislead official investiga
tors and to conceal the President's complicity in the cover-up. In a 
March 20, 1973, telephone conversation,1 the President told Dean to 
"make it \·ery incomplete." 

P But you could say,, "I have this and this is that." Fine. See what I am get
ting at is that, if apart from a statement to the Committee or anything else, 
if you could just make a statement to me that we can use. You lrnow, for internal 
purposes and to answer questions, etc. 

D As we did when you, back in August, made the statement that
p That's right. 
D And all the things--
p You've got to have something where it doesn't appear that I am doing this 

in, you lrnow, just in a-saying to hell with the Congress and to hell with the 
people, ·we are not going to tell you anything because ·of Executive Privilege. 
That, they don't understand. But if you say, "No, we are willing to cooperate," 
and 'you',e made a complete statP.ment, but make it very incomplete. See, that is 
what I mean. I don't want a, too much in .chapter and ·verse as you did in your 
letter,' I just want just a general-

D An all around statement. , , , 
p That's right. Try just something general. Like "I have checked into this 

matter; I can categorically, based on my investigation. the following: Haldeman 
is, not iRvolved in this, that and the· other ·thiing. Mr.· Colson did not do this; 
Mr. so and so did not do this. Mr. Blank did not do this." Right down ,the line, 
taking,. tl}e most glaring things. If there are any further• questions, please let 
me Icnow. See? 

D Uh, huh. I think we can' do that. (WHT 167-68) 

On the- afterhoon of March 21, 191!3; after Dean had d,iscussed with 
the, Pref?ident the involveme:11t o:f White H9t1se staff in perjury (HJCT 

1 On April 11. 1974, the Hons~ Judlcinry Committee subpoenaJil 'the tape recording 
and other material!! related to• this· converRntlon. The Bresident refused to produce this 
recorflinp; The Pre><!rlent ,submitted im edited transcr!ot. , .. , . ., , , 

• Dl'an ·11a<1 · drafted a letter to S<>nattor F.aRtlanrl. Chaiimnn of the Senate Judiciary 
CommittPP. in connection with hearings on the nomination of L. Patrick Gray to be Di· 
rPctor of the FBI. 
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81), payments to the defendants (HJCT 96), '!pr,omise~" ,of' ~x~cu.• 
tive clemency :for Hunt (HJCT 103~04) and the potential ci:1~1~al 
liability 0£ Haldeman, Ehrlichman, Colson, Dean, Magruder, M1t(')hel), 
Strachan, Krogh· and Chapin, (H,JCT 88-89, 95-9'6, 100) t~e Pres~
de-nt met with Ehrlichman, Haldeman· and Dean. The President re
peated his instruc,tions about the "report." 

PRESIDENT •• • •• Uh, if you as the- 'White House Counsel,, John; uh, on, ~Utec~ 
tion-uh, I ask for a; a written i'eport; which I think, uh, that-,'f+1ich ,i;S very 
general, understand.- Understand, [laughs] I don't want to get all· that God 
damned specific.• I'm thinking now in far rnore,general terms,' having in mind 
the fact that the problem with a specific report is that, uh, this'proves this one 
and that one that one, and you just prove something that you didn't do ·at all. 
But if you make it ratheF general in terms 'of my-your investigation indicates 
that this man did not do it, this man did not do it, this man did do that.:• .. 
(HJOT 136) 

Ehrlichman spoke o:f the aclvantagt' to the President
1

of having a writ
ten report 011 ,vhich he could Ia.te,r rely if additional :facts came out. 

Well, but doesn't it give, doesn't it permit the President to clean it out, at 
such time as it does come up?'By saying, "Indeed, I relied on it. And now this, 
this later thing turns up, and I don't condmie that. And if I'd lmown about that 
before, obviously, I wouldn't pave done it. And I'm going to move on it now." 
(HJCT 140) - .. : 

On March 213, 1973,. Ehrlichman repeated this point at a meeting 
o:fthe President, Haldeman, Mitchell; and.Dean:· · ' 

[A]ssuming that some corner of this tlling comes unstuck at some time, you'~e 
then in a position to say, "Look, that document I published [Dean Repi!JrtJ 1s 
the document I relied on .... (HJCT 159) 

The President also discussed using- the Dean report if 1Vhite,Jio:use 
aides were called to testify before the Grand ,Jury or Senate Select 
Committee. 

" 
PRESIDENT. Well, they go in-do both: Appear before the, Grnncl ,Tury 'and- the 

Committee? -
DEAN. Sure. 
EHRLICHMAN. You have to bottom your defeni>.e, your position on tile report. 
PRESIDENT. That's right. 
EHRLICHMAN. And the report says. "N7ohody was involved," (HJCT 172) 

?-'he President's public statements regarding a D~an "rep,ort". were 
m every case, as revea.lecl by tlw, transcripts, part of the continuing 
cover-up. · -. 

0. TIIE I:!IIRr,WTil\U X Rl~PORT' 

At a press conference on St'ptember 5, 197.~,' President Nixon said 
that when he realized that ,John Dean wo11ld ndt be. able to complete 
his report at Camp David, he assi~nPd ,Tohn Elir1ichman to conduct 
a "thorough investigation'? to get' all the fac,ts out: ' ' , I 

The investigation, up to. that tinJe. had been conducted by Mr., Dean .... 
'When he was unable to write a report, I h'trned to Mr. Ehr!iclimmi. Mr; Ehrlich
man did talk to the Attorney General . . . on . . . I think it waR the 27th 1 of 
March. The Attorney General was quite aware of that ancl l\Ir. Rlllrlichman in 
addition, questioned all of the major fignres involved and reported tO'me on 

1

the 
14th of April, and then, at my snggestion-direation, tnrnefl ,OYE'r his report to 
the Attorney General on the rnt.h of APril. A,n:;i11Yestigp_tio11 was conducted in 
thf' most thorough way. ("Presidential Statemeuts," 0/5/73, !i2) , · 

• The sentence "tlnderstnml. [lnui:hs] I r1~n•t want t~ i:e,t nil that God damned specltlc" 
,1oes not appear in the White House transcript. {WHT 257) • 
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The "report" Ehrlic~1man h_ad been asked to prepare in .A:pril, 1973, 
~vas part of a "scenario" designed to prevent disclosure of the Pres-
1dent's complicity in the cover-up and to explain the President's lack 
of response to Dea.n's information of March 21, 1973. The President 
also wanted the'"r~porf''.~o give him credit for disclosing fa.cts about 
to b:e rev~aled by potential .defendants (La Rue, Dean; l\Iagruder) 
to the Umted States attorneys and the grand jury, in spite of his own 
attempts to prevent those disclosures. Since Dean had told the Presi
dent on March 21, 1973, of Ehrlichman's complicity in an obstruction 
of justice, and of his potential criminal liability for the' break-in at 
the office of Ellsber~'s psychiatrist, (HJCT 90-92) the' fa.ct that the 
;pr·esiden~ appointed Ehrlichman to make an "investigation" is, in 
itself, endence of the .. President's direction of, and complicity in, the 
cover-up. · 

~y mid-April. 1973, l\rfa.grnder and Dean_ were meeting with 
Umt~d States at~orneys. (Book IV, 538, 610) On April 14, 1973 the 
President met with Haldeman and Ehrlichman at 8 :55 a.m.4 (Book 
IV, 662) Ehrlichman told the President that Colson' had reported 
that, since there was no longer any point in remaining silent, Hunt 
had decided to testify; and that Hnnt's. testimony would lead to the 
:indictment of Magruder and Mitchell. '(WHT 409-10) Ehrlichman 
suggested that the. President could put pressure on Mitchell to acc!,'lpt 
fu11 rnsponsibilit.y :fo:r the Watergate affair by telling Mitchell that 
Ehr]ichman's "report", which :was neyer pre1)ared, already showed his 
guilt. ·· · 

E I'm essentiaUy convinced that Mitchell will understand this thing. 
P Right. · · , · ' . ' ' ' " 11 • • 

F.l · And that if he goes in it redounds to 'tlle'
1
Administration's adyantage. If 

he doesn't then we're- , · 
P: How does it redound to our advantage? 
F.l That you have a report from me bnse1:l on three weeks' work; that when 

you got it, you immediately acted to call Mitchell in as the provable wrong
doer, and you say, "My God, I've got a report here. And it's clear from this re
port that you are gnilt)··as hell. Now, .John, for (e..'i:pletive deleted) sake go on 
in there and do what vou should. Aml let's get this thing' cleared up and get it 
off the country'R hack a·nd moYe on." And-· · · . 

H Plus the other side of this is that that's the' only way to b'eat•it now. 
(WHT439-40) .. f ,, ',• ,, .• " _' .·. 

The President's hope was that this scheme, to 11a11 M1trheU, the 
"biu fish" (WHT 670--'71); the "big Enchilada" (WET 34'7), would 
"take a Jot of the fire out of this thin~ on the coyernp" (WRT 756) 
and that, as E,h11lichman told the President., the prosecutors "would 
certainly be diverted.'~ (WHT 457) · · 

At 2 :24- p.m. on April 14, the J:'r~sident l!'('t with HaJdeman and Ehr
lichman.5 (Book IV, 779) Eh:rhchman ~~1d that he .saw no pnrp?8e m 
seeinu Mao-ruder. Haldeman added that Magruder 1s µ,1ready gomg-to 
do what .J~hn is iroing to tell him to do .... " The President reminded 
Haldeman and Ehrlichman, however, that, "Onr purpose, as I under
stood it-what I mean Bob, was for making a record." (vVHT 537) 

I • ' , t 

'·/On A ril 11. 1974. the Ho1;,se,Jmliclar;, CommittPe. s11bpoenne/! the tnpe r~~or.dlni,: itnd 
o'fliN .. ·nia~~/:inlA rt>lntt>il' to fhis et/m•1;rsntion, .T)1!' ,;i.'f""~<l<>nt ref1'.s"cl to procluee ,tins re~ord• 
Im,. TllP Pr<>si<lPnt ,nhmlttNl nn p/l!tPcl trnnscr!ot 

• on Anrll Jl. 1974, th<> House Juillclnr~• Commlttl•e s~bpoPnned the tape recorillng and 
nnd other mntl"rln!R related to this eonversntion, The 1 re$ident refused to produce tills 
reeor<ling. T-l1e Pl'esident su_bmitted an_ edited tranRcrlpt. · 
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Later in the conversation there was a discussion:of what the scope of 
the Ehr1ichman report shonld be: , '· ,, · · ·: I •··. ·'. 

E Well, I didn't ·go into White House involvement.' I assume that- · · 
P No. I (unintelligible) · ·· 

.. E .. 'I'hat what you needed tp, -know from .JP.e,. and this would bl:! ~hat_ I w0~W 
say, "Wha·t the P,resident Qeeded to kno-~ was the J:r:1!t~1 or falsity of cl1a;rgef$.;tb,at 
were leaking out with regard to-Committee for the Re-election personnel and 
any connectiens to the White House that might exist, That was the area of in
quiry rathei: than whetl~er anyl>Ody in .tile.White House waS'involved." 

P (Unintelligible) trying to get you out there in a way tl1at you,didn't have 
to go into all ,tha t stuff, you see. ( WHT 564-65) , . 

. Two days later, on April 16; 197.&, after the ~resident had learned 
the substance of Dean's cli&closure to:the pros~utors (Petersen testi
mony, 3 HJC 81-82), the Presic1ent directed Ehrliehman to.pre:pare 
"a scenario with regard to the President's role .... " "Oth~rw1se," 
Ehrlichman said, "the Justice Departl)lent will, of course, cra-eli: this 
,\·hole thing." 6 (WHT 782-83) , . . , . , 

, From 10 :00 to 10 :40 a.qi. on April J6, the, ]?resident, met w:ith Dean. 
(Book IV, 1143) The.Pret;ijdent asked Dean to think about how tp 
ha:n,clle things "[so], thafr.the President is jn front .... " Dean agreed 
to. give the Pre$iclent some no~. 1 The President said, "The record. 
Here's what I'v:e done: Here's what I:ve.done, and what you think:the 
President ought to do.and when-yo.u. see.what I mean~" {HJCT 297) 

In another meQting-witi1.Ehrlichman a:nd Haldeman at 19:50 a.m.,7 
(Book IV, 1204)·the President as~ed how the "scenario" had worked 
out. Haldeman replied : 

H Well, it works out yery good. You became aware some,tjme .ago,tb_at this 
thing did not parse ont the way it ·was supposed to and that there were-some clis~ 
crepancies between what ,you liad, been told by Dean in .the re1lort that there was 
nobocly in the White Honse involved, which may still be trne. ., . , :- . , ,.,,, 

P Incidentally, I don't think it will gain us anything by dumping on tl1e Dean 
Report as Sl\Ch. 

E No. 
P What I meru1 is I would'say·I was not satisfiecl that the Dean Report was 

complete nnd also I tho1]ght it was my obligation to go beyond, that to people 
other than the White House. . , , ,, . . , ,. . .. · 

E Ron has an interesting point. Rememher_you had Jphn De~n go- to Camp 
David to write it up. He came clown and said, ·'I ean't." 

P Right. ' 
E That is the. tip off a11d right then you started to moYe. 
P That's right. He said he could not write it. 
H Then yoti realized that there was 111ore to this tlian yon had been led, to 

l>elie,·e. (unintelligible) · ,' 
P How do I get credit for getting,~fagrnder to the stand? · · · 
E Well it is very simple, Yon took Deaf\ off of th!'l _case right then. 
H Two weeks ago, the end of March. , : , . 
P That's right. . , . . . 
E The encl 9f :\larch. Remember t_hat l~tter you Rigued to me? 
P Uh, huh. · 
E 30th of March. 
P I.signed it. Yes. 

: I ; f 

,0 On April 11, .1974, the Ho11se Judiclnry Committee ·subpoenaed the tape record~n;· 
nnd other mntt>rinlR relnted to thiR conversntion. The Presiden,t refused, to produce this 
recor<lina. The, PreRirl<'nt ~nbmitted an Pillteil trnnscrint · · 

7 On April 11, 1974. '!;lie House Judiciary Committee subpoenaed the tape reco~ding 
nnd o~llPr matt>rial11 rt>lnted ~o,·,t_lti'H cohversation. The President re-fused to produce this 
recortlmg. The President submitted ah edHe<'.l trnnscript. · : 
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Ill Yes sh-, and it says Dean is off of it. I want you to get into it. Find out 
what the facts are. Be prepared to--

Ehrlichman Sllggested that. the President say that ai\er Dea,n was 
taken off, "we ,started digging into it," "[y Jou b.e~·an to mo~'e "·and 
th~t it·all ''.culminated last week." The "cuiminatioi;;_" was to b; when 
Mitchell, Magruder and Strac'hn:n were "broug·ht in." 

E In your · decisfon that :Mitchell should be brought down here• , 11fagrucler · 
should be ,brought j_n.; ,Strachan should be brought in. ' , . 

. p. ,_ Sla:all I,say tl).at we brought them all in? , , · 
E I don't think you can. I aoii't think you can. . . . ·' ' '' · -
H I wouldn't name them by nafue. Just say I' br6ught a group of people in. 
E Personally come· to the White Bouse. · :• · ' , ·, 
P I will not tell you who because I don't want to prejudice their'rights before, 
(llllintelligibie) · , ·. · - , , 

Ehrlichman continued : · 
E 1 had this report and I tried all day long to get the ,4.ttorney General who 

was at the golf t!Ourse and got him as soon as he.got home for- · _ - -
P'. • Do we want .to put this !!eport out sometime? 
E I a•m not sure you do, as such, , , 

, P I would say it was just a written report. 
E The thing that I have-=-

, p_ The thing they will ask is what have you got here? 
B- It W;iS•not a formal report. It was a set.of notes. 
P Handwritten notes?_ , 
E _ Yeah. There are seven pages, or eight pages, Flus all. my notes of my inter-

Yiews. (WBT 820-25) · '' · · 

Ehrlichman later testified that he had 11ot conducted an investiga
ticm. (Ehrlichman te,itiinony, 7 SSC 2'llil-14) He deli:vered to th~·:SiSC 
some notes of interviews but nothing that could constitute a report. 
(Ehrlichman testiino:µy,. 7 'SSC :&915-43) No letter'froni the President' 
saying "Dean is off of it," as suggested in the "scenario" to the Ptesi7 
dent on April 16, 1973, has ev~r been produced. There ie no evidence 
that any such letter existed. Ehrlichman said he had interviewed Paul 
O'Brien on April 5, 1973 (Book IV, 509, 518) ; Kalmbach on April 6, 
1973 (Book IV, 534, 536), Dean on April 8, 1973 (Book IV, 540); 
Strachan on April·12, 1973 (Book IV, 550-51); Colsort ·on April 13, 
197,3 (Book IV, 595,.,,,96) ; Mitchell and Magru<;l.er on Apr~l 14, 19,73 
CBook IV, 718-19) ;'and.Strachan on April 5, 1973 (Book IV, 897; 
Ehi-lichman testimony, 7 SSC 2727). The meeting .with O'BrieJ1 was 
at O'B,rien's request. O'Brien otjgina1ly had requested a_-µieeting with 
Haldeman to·-request that the civil suits by the DN:C,and common 
cause against CRP be settled and that O'Brien be permitted to confer 
with the Senate Select Committee. (O'Brien testimony, 1 H,JC 132, 
134-36 ' Book IV, 512) EhrJichman's notes of the meeting· contain the 
entries' "Must close rank'S-:-JNM [Mitchell] will tough 'it out"" an\i 
"H must bring J eh [Magruder] up short-shut up, stop seeing people." 
(Book IV, 527, 532), ~hrlichm1t~'s notes of his meeting .;Vith ~{a}m: 
bach say that Kalmbach was worried about the effect that his testimony 
a?out ,rais~~g money_ fqr t~e Watergate defendants would have upon 
his reputation: and his family; and that Kalmba~h t1?,~11ght Dean told 
him Ehdiehman and Haldeman had approved his ra1srn_g t~e~e fun1s_. 
(Kalmbach'testimony, 3 HJC 564; Book IV., 5_36) The ed1ted ~1~e 
House transcript of Ehrlichma~'s April 8, 1~73, account to the ·fri:s1-
dent of his meeting with Dean and Haldeman shows that the meetrng, 
consisted of a discussion of strategy. (WHT 401-07) 
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The meeting with· Strachan, which Haldeman attended, was a~out_ 
Strachan's concern that he had committed perjury in his ~rand Jury. 
testimony of the day before. (Book IV, 550-51) On _April 12, 1973, 
the President asked Colson what he thought the President s:q.ould ~o 
about ,i\Tatergate. (Colson testimo1'ly, 3 H,JC 341) The eclitecrWh1te 
House transcript o:f Ehr1ichmail's April 14, 1~73, acc?m1t _o:f h1~ meet
ing with CoJson shows that th~ meeting c~ns1sted of _a chscuss1?n _0f 
strategy.8 (WHT 409-14) Inlns conversation of April 14, 1973, with 
Mitchell, Ehrlichman did not seek to elicit facts. '(Book IV, 725-68} 
On April 14, 1973, after he was informed 't~i;it Magru9-,e:r ,vas a_bout to 
meet with the prosecutors, the President instrueted · Ehrl~chman 
to n~eet with Magruder· just. "for· making a recor~l" fot -~h1eh_ ~lie 
President hoped to get cred1t.9 (WHT 537) Ehrhchman met w1tp 
Strachan. (Book IV, 891-95, WHT 646-47) -, · ·, ,: 

Ehrlichman never mentioned .his assignment to Acting FBJ Direc
tor Gray. ·(Book IV, i)' Although they1spoke at least twice in·ear-ly 
April, Ehrlichman did not discuss his inquiry with Attorney Gepei;'al 
Kleindienst until April 14, 1973. (Book IV, 215') On April i4, 1973, 
when Ehrlichman did speak with Kleindienst, he said he had every 
little to add to what Magruder,had already given the United States 
Attorney. (WHT 632) He said that Magruder had implicated people 
up and down i.n CRP. When l):l_eiri.dienst a_sked whom Magruder had 
implicated besides Mitcliell, Ehrlichman answered Deari, LaRue, Mar
dian and Porter. He did not mention Colson or Strachap. Ehrlich
man's notes of his meeting with Ma_gruder T~ad: "Strachan pi;imary 
contqct, copies 9:f ,bud. rhucfa;et] tall~ed to .T~M [~agrude~·]"; "~Il 
nervous-:-Mag., Mitch, Strachan"_; "Strachan mformed,qr~lly, I11q
dy's pro1ect, He had,buclget, '6 bug'?@' etc"; "Strachan·~w synopses";· 
"CC .[Colson] called-never said wiretap-projects"; "CC Needed 
info on L. O'BrienH; "C'C'-Hac1 to_get <;)'B." q.:fook IV, 803-09) , 

,-{ ·11. 
PERJURY BY w·HITE HouSE .\N~ CRP .OFFICL\LS 

To continue the cover~up, vVhite House ~~cl CRP officials.lied under 
oath. Some witnesses told untrue stories.· Others u;ntruthfully said 
they cou l cl not reca 11 certain facts.10 • '· ' . ' . . . . ' 

The first distinct phase in which the President, hi~ White House 
staff and CRP officials, in:clucli~g Portei· and ;Mitchell, Strachan.-,)ind 
Magruder, made :false and misleading statements to :further the cover
up. was from June, 1972, to March, 19'73. It is uncontested that on 
March rn the Ptesident, was infornied of Stracha1i's perjury arn;l on 
March 21 of Magruder's and Porter's perjltry. Magruder's untruth-

8 On April 11. 1974, the House .Judiciary Committee subpoenaed the tape recording 
and other materials related to this conversation. The Prestclent refused to produce. this 
reiording. 'l'.he Prestdent submitt~d an, eclit_ed transcript. . . · 

On April 11 .. 1974, th;, Rous~ Judiciary _Committee s1ibpoenaecl the tape recording 
1mcl other materials related to ,this conversation. The President refused to produce this· 
recordin1,. The President submitted an editec1 transcript. ' · · 

1• Ehrbchman and Chapin ha..-e been eonYicterl of periury. Krogh l\Iagrnder · and Porter 
nleadec1 guilty. to conspiracy -charges which- inclncled their perjury • among the: ov<>rt act~ 
:i\fitehel\, H-n1<1en:inn anc1 Strae~an ha,·~ be,;n imlicted for perjury and are awaiting trial·. 
Halde\nan, Ehrhellmn,n and l\f1td1elh testlfie,l, in ,r,.sponse to questions they could not ~1~::l _206, 136 a,nd, 21.i5_ time~ rr~l?ectinly, ~eco_~din!! to tranfierlpts in' tl;e. 'Committee's 

,. 
' 
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fol testimony provided an innocent explanation for the commitment of 
$25-0,0~0 of CRP moneY: tb the Liddy Plan. (Book III, 246-51; 298) 
Porter·s untruthful testimony corroborated Magruder's story. (Book 
III, 236-41, 292-93) Strachan's false statements concealed the in
volv~ment of Haldeman and the White House ·in the Liddy Plan. 
( Vnite,d States v. 11litchell, CR 74-llJ), indict1nent, 44-50, "Criminal 
Cases,'· 146--'.52; Book IV, 551) · ,. 

The second phase of false statements to further the cover-up began 
near the end of March, 19'7:3, with the reconvening of the Watergate 
Grand Jury. . ' , 

Some of this testimony was given at the direction of the President. 
On March 21, 1973, the President told Dean and Haldeman "[j]ust 
be damned sure yon say I don't ... remember; I can't recall, I can't"give 
any honest, an answer to that that I can recall. But· that's it." 11 

(HJCT120) · 
There is no eviden~e that when the President learned of perjury, 

false statements or :fmlnre to recall, or other false statements, on the 
part of his staff, he condemned such conduct, instructed that it be 
stopped, dismissed the responsible members of his staff, or reported 
his discoveries to an appropriate authority. The evidence before the 
Committee shows, on the contrary, that the President directed this 
conduct, condoned it, approved it, rewarded it, and in some instances 
specifically instructed witl1esses on ho,y to mislead investigators. 

1. Strachan 
From the time of the break-in, Strachan, who was Haldeman's 

liaison with CRP (Butterfield testimony, 1 HJC 15), could link 
Haldeman with approval of the Liddy Pl~n. (Book I, 164-66) On 
March 13, 1973, Dean · informed the President that Strachan had 
falsely denied White House involvement soon after the break-in, and 
that Strachan planned to stonewall again : 

DEAN. Well, Chapin didn't Imow anything aoout the Watergate, and
PRESIDENT. You don't think so? 
DEAN. No . .Absolutely not. 
PRESIDENT. Did Strachan? 
DEAN. Yes. 
PRESIDENT. He knew? 
DEAN. Yes. 
PRESIDENT. About the Watergate? 
DEAN. Yes. 
PRESIDENT. Well,. then, Bob knew." He probably told- Bob; then. He may not 

have. He may not have. . · , 
DEAN. He was, he was judici9us in. what he, in what he relayed1 and, uh, but 

Strachan is as tough as.nailo1. 1- . . 
PRESIDENT. What'll he say? J'ust go_i;n and say he, didn't lmow?· . . , 
DEAN. He'll go in and stonewall it and say, "I _don't.know anything ab~ut _what 

you are talldng about." He has already doI?,e 1t twice, as you lmo~v, m mter
Yiews.13 

PRESIDENT. Yeah, I guess he should, shouldn't he: in tht; inte~ests ?f~Why? I 
suppose we can't call that justice, can we? We cant call 1t [umntelhg1bleJ 

DEAN. Well, it, it-c- . ,, · 
PRESIDENT. The point is, how do you justify that? 

11 In the White House transcript, the Pre1<ident sass, "But ;vou can ~ay I d~p•t remember. 
You can say I can't recall. I can't i,:ive any,ans:wer .to that that l_can recalJ. (WHT 285) 

12 The words "Bob kne,v'' <lo not appear in the ~dited Whltc House transcript. (\VHT 14f;ll 
10 The word "o;~7 does not appear in th(l e_dited Whlte Hou~e. transcript. 
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DEAN. It's a, it's a personal l,QY,dty. with• him. He doesn't w_ant ~t any o~er 
way. He didn't have to b~ told. He di!1l).1t, h,ave to -be asked, It Just 1s somethmg 
that he found is the way he wanted to l\.an(l.le the situation. 

'PBESXOENT. But he knew?'He knew a:bout Watergate? Strachan did? 
DEAN. Uh huh.· 
PRESIOENT. I'll be damned. Well, that's the preblem in. Bob's case, isn't it, It's 

not.Chapin then, but Strachan, '01mse ,Strachan worke(l,:for him. . · · 
DEAN. Uh huh. They would have ·one hell of a time proving that Strachan had 

knowledge of it, though. · · 
PRESIOENT. Who knew·betterf:Magruder? 
DEAN. Well, Magruder and Liddy. ., , , , : • • · , 
PRESIDENT. Ah-I see. The other weak link for B-0b is Magruder, to.o .. He J-!a.ving 

l1ired him and so forth. (HJCT 70-71) 

~- Magruder and Porter 
.A.n explanation was necessary :for CRP's payment of $250,000 to 

Liddy. Magruder invented the story that the Liddy Plan contemplated 
only legitimate intelligence activities. (Book III, 298-99) .He enliste~ 
his assistant Porter to corroborate this untruthfut testimony. :(Book 
III, ~92) Magruder worked on his false story with Dean and discussed 
it with Mitchell. (Book Ill. 299) Magmder .. and Poi·ter Jied to the FBI 
in July 1972, and committed perjury before the Grand.Jury in August 
1972, and at the trial of the '\Vate:rgate defendants in January-1973. 
(Book III,,292-94, 506) . · . . . ,· , , , 

Whether or not the President knew of Magruder's· perjury be(ore 
March 21, 1973, there is no doubt that on that date Dean told the Pres-c 
ident that Magruder and Porter had committed perjury: . . ' 

PBESIDENT. Liddy told you he was planning-where'd he learn there' wa~ ·such 
a plan-from whom? 

DEAN, Beg your pardon? , . , 
PRESIOENT. Where did he learn of the plans to hug Larry O'Brie11's suit!l? , 
DEAN. From l\fagruder,' after the, long after the fact. · ' 
PRESIOENT. Oh, Magruder, he knows. 
DEAN. Yeah. Magruder is totally k11owledgeable on the whole thing. 
PRESIDENT. Yeah. ·: . . . 0 , 

DEAN. All right, now, we'ye gone through the trial. "\Ve',·e--I don:t. know if 
Mitchell has perjurec1 himself in the Grand Jnry or not. I've never- ;•. 

PRESIDENT. Who? 
DEAN. Mitchell. I don't know how much knowledge he actually had'. I li:now 

that Magruder has perjured himself in the Grand Jury. I know that Porter l:las 
perjured himself, uh, in the Grand Jury. 

PRESIDENT. Porter [unintelligible] 
DEAN. He is one of Magruder's deputieR. 
PRESIOENT. Yeah 
DEAN. Uh, that they set up t:\}is scenario which they ran by n;ie. They said, 

"How about this?" I said; "I don't know. I, you know, if, if' this is what ·you are 
going to hang on, fine." Uh, that they-

PRESIOENT. What did they say before the Grand Jury? 
. DEAN. They said, they said, as they said before the· trial and tlie Grand Jury, 

tb,at, that, uh, Liddy'had come over as, ii.lidt counsel ' · · ' · ! · " 
'PRESIOENT. Yeah. ' 
J,)EAN. and we knew he had these capacities to, 
l;'RESIOENT. Yeah. 
DEAN. you lmow. 
P.ltESIDENT. Yeah. 
DEAN. to do legitimate intelligence. We had no idea what he was doing.· 
PRESIDENT. Yeah. . ' ' : ' 
DEAN. He was given an authorization of $250,000 
PllESillENT. Right. , , 
DEAN. to collect, information, because our surrogates .were out on the road. 

They hacl no protection. We had information that there 'were going to be demon
strations against them, that, uh, uh, we had to have a plan to get information as 
to what liabilities they were going to be confronted with 
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! PRES]~ENT. Right. , · · · 
,},JEAN. and ,Li<ldy was charged "·ith doing this. We ·hacf no lmowledge that he 

was going to·bug·the DNC. Uh-" · · · 
' li'RESIDENT. Well, .the point is, that's not true, 

• DUN. That's right. . , , , 
fn~~IDENT.,Magr,uder did 1,now that-,- . , 
DEJ\,N. l\Iagruder specifically•instrncted him to go back in the DNC. 
PRESIDENT. He did? · : ' ' · · 
DEAN. Yes. 
PRESIDENT. You. know that? Yeah. I see. Okay. (HJCT 86-87} 

The Presid_ent did 1iot act on this information, did not pursue it, 'did 
not convey 1t to the Department of Justice. , . · 

.In January, 1973, Magruder, before testifying at the Watergate 
trrn.J, told Haldeman that he would commit perjury·. (Book III, 515) 
On ye-brua~y 14, 1973, after the trial, Magruder met with Haldeman 
to chscnss his future employment. ( Book III, 566-67) On Febrt1ary 19, 
1973, De-an prepared a talking paper for a meeting at ,,hich Haldeman 
would <liscuss with the President Magruder's possible ·appointment to 
an Administration job. (Book III, 570-71) Dean noted that Hugh 
Sloan, whom Magruder had unsuccessfully importuned to commit 
perjury, would testify against Magruder before the Senate if Magru
der were appointed to any position for which Senate confirmation was 
required.' (Book IIL 561) The talking pa.per reads: 

(3) What to do with Magruder 
-Jeb wants to return to White House ( Bicentennial project). 
-May be vulnerable (Sloan) until Se1iate· hearings are completed·. 
-Jeb P,ers@na,1ly is prepared to withstand confirmation hearihg-s. (Book 

III, 574-75) 

After meet inµ: with the President, 15 Haldeman told Magruder he could 
not have a White House joh, but offere,d him the highest paying tlvail
able position which did not require Senate confirmation: ra $36,000 
per year job in the Department of Commerce. (Book III, 567, 572-73, 
577-78) Haldeman believed this was the kind of decision t.o he checked 
with the President. (Book III, 569) Magruder did not lose his'position 
on March 21, 1973, when Dea11 told the President that Magruder had 
committed perjury. (HJCT 87; Book IV, 565, 1626) Magruder re
sigi:ied on April 26. 1973, two weeks after he had come forward and 
confessed to the Unjted States Attorney. 

III 

' · · STATEMENTS To Covmf UP THE CovEn-i;r 

In late 1\farch, 1973, the.Preside:nt was told by his asJ:!istantsJhat the 
cover-up was threatened from various directions. On March 21, 19'73, 
there was Hunt's immediate demand, which the President believed 
eonld be satisfied in cash: (HJCT 118)' But there was, also Hunt's 
expectation of clemency, which Dean advised the Presiden,t would be 
politieally impossible to fulfill; the President agreed. (HJCT 103-04) 
On April 14, 19!3, the President, Haldeman and Ehrlichman: discussed 

u In the enitPd Wh!tP Housf' tra.ns~rlnt the-re ls a qneRt!on mark after this sentence. 
,, l5 Qn April" 11. •19,74. the House .Tudicinry Commlttee•·subpoenaed tlle tnpe ,record!,ng 

(IJOd· other .mater.in-ls, related to this conversation: The •President stated · that no such 
recorde<l conversation could be located. ·1 ·: , • • .,, I 
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their anxiety that Hunt had changed his. mind and wmild talk 
to the prosecnto:ts 'about payments a'nd offers o:f cle1nency. ('"\i\TH'l' 
541-619) Another threat to the cover-up,w.as McCord's letter to Judge 
Sirica and the decision to reconvene the Grand. Jury. (Book ):V, 
220-24, 336) A third threat was posed by pq:te11ti~I disclosu,res ·on the 
part of key suborcl'i'nates involved in the Watergafo cover-up. (HJCT 
13.4) , ' 

Faced with a disintegrating situation, the President, after March 21, 
1973, assumed an operational role in the detailed. management of the 
cover-up. He knew of the previous untruthful testimony of his aides 
and of his own talse public statements. He issued direct instruction ,for 
his subordinates to give false-and misleadi~1g testimony. The.Presicler1,t 
knew that his agents had instructed and were eontinning to instruct 
witnesses, on how to testify to -protect the eo,,er-up; the President him
self so instructed witnesses. On April 15, 1973, the President lea:rnecl 
from Ehrliclunan that l\Iardian had worked with witnesses on false 
testimony for their appearances before the Grancl,Jury. · 

P Well, is there anything wroi1g with that? 
E' Yeah, well there's something wrong with_:_, 
P He was not their attorney is the probl~m? . , ;_ • 
E Well, no the problem-the problem is he asked them to say things tµat 

\"eren't true. (WHT 687-88) 10 

1. 11[ agrude1' 
On March 23, 1973, J uclge Sirica read in open court a letter from 

,Tames McCord charging that witnesses had committed_ perjµry_ in 
his trial, and that more people than the seven original defendants 
were im"Olved in Watergate. (Book IV, 220-24) In meetings -with 
Haldeman and Ehrlichman, the President. developed a strategy' to 
implicate Mitchell and to conceal the complicity of the President and 
his closest '"\Yhite House aides. The President reasoned that, in exchange 
for a promise o:f immunity, Magruder would limit his disclosure to his 
own complicity and Mitchell's. At the March 27, 1973 meeting the 
President took part- i:i1 the following discussion with Haldeman and 
Ehrlichman : · ' ' · ) 

H Let's go another one. So you 'persuade Magruder that his present approach 
is (a) not true; I think you can probably ·persuade llim of .that; an.d ·(b) not 
desirable to take. So he tllen says, in despair, "Heck, what do I do? Here's McCord 
out here accusing me. McCord has :tlat}y accused me of perjury-He's flatly 
accused Dean of complicity." Dean is going to go, and Magruder knows of the 
fact that Dean wasn't involved, so he lmows that when Dean goes down, Dean can 
testify as an honest man. · · 

• • • * * 
P What would you advise him [Magruder] to do'? 
H I would advise him to go down and clean it np. 
P And say I lied? 
H I would advise him to seek immunity and do it. 
P Do you think he can get immunity? 
H Absolutely. 

• 

' ' P Then what would he say? 
E He would say, "I thought I was l1elping. It is obvious that there is no profit 

in this route. I did it on my own motiYe. Nobody asked me to do it. I just did_,it 

' ' ' 
1• On April H, 1974, the,liouse Judiciary Goromittee subpoenaetl the ·tape recording, nnd 

othe-i- materials related to this, con,v-ersution. 4'he President refused to produce- this ·record· 
ing. Tile President submitted an edited transcript. ,- ,, ' 
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because I thought it was the best thing to do. Everybody stands o~ it; \I was 
wrong to do it." That's basically it. . • 

!I Magruder's viewpoint that to be ruined that way which isn't really being 
rumed is infinitely preferable to going to jail. Going to jail for Jeb will be a very, 
;-ery, very difficult job. 

E ( unintelligble) he' says 'he is a very unusual person. The question now is 
whether the 'U.S. A~torney will grant immunity under the circums,tances. · \ 1 

H Well he would if he thought he was going to get Mitchell. 
E Yeah, that's right. , 

. H 'l'he · interestihg thing wo,tld be to watch· l\Iitchell's face at the time I 
~ecomll'l:end to Magruder· that' he go· in ancl ·ask for immunity ancl confess.17 

(\VHT 350-52) · ' . ' ' ' 
l , ' ' 

On April 13, 1973 Magruder started talking to the prosecutors. 
(Book IV, 610-11) Haldeman's principal assistant. Lawrence Higby, 
called l\fag-ruder and confronted him with reports that he had impli
cateq. Haldeman in the "\Vatergate break-in. (Book IV, 613-16) Higby 
recorded the conversation. He told Magruder that it was: not in Mag
n~der's long or short range i11terest1:o blame the White House. Higl;>y 
~,a1d he could not b,elieve Magrnde~ would implicate Haldeman, who 
has brought yon here." (Book IV, 619,624) Magruder said that Stra

chan Iwd not specifically told him. that Haldeman wanted the Liddy 
Plan approved. (Book IV, 625-27) On the morning of April,14, 1973, 
Hakleman reported this conversation to the President. J;Ialdeman said 
th~t Higby had.handled it $killfully and faat the recording m~de:by 
Higby "beats the socks off'' Magruder if he ever "g_ets Qff the reserva
tton." ("\YHT 415-16) The President }lad known as early as March};n, 
1973.that h~ CQ}lld not c_ount on Magrud~r. (Book III, 1245-46; HJCT 
120, 140-41) 18 01i April 14, 1978, the President concurred when Ehr
licli1na11 described l\Iagn,der as~an "emotional fellow ready to crack." 19 

(WHT 417) The Presid~nt instructed Ehrlichman to meet with Mag:. 
ruder for the purpose o:f making- a record.( WHT 478,500,537) L,ater 
that clay, Haldeman said in the presence of 'the President, tha.t .Mag
ruder shon.kf be asked to repeat what he told Higby mid that Ehrlich
_man s}10ul,d say. "Good.",20

; (WHT _537) · 
fl. Strachan 

If Mao-ruder were to admit having committed perjury and were 
to coope:,:'lte fully with the United States Attorney, Strachan's prior 
kno;wled~e of the DXC bugging ,wnkl be.r~y('.a}ed, an~ .this wonl.d im
pl~cate Haldeman. At an after1~oon meet11)g on .A:pril 14,,, 1973,. the 
Prt:rsiden,t and- Haldeman cliscussec, what Strafhan's str~tegy bef~re 
the Grai1cl .Jury should.be. ,-. . 

H I don't think Magruder knows al.lout the aftermath. 
P Where does he [l\lagruder] get to Gord~Il, S:trachap? 

, 11 On ApriL14;" :L974. the Hou;se Ji;dlcinry f'ommitte'e ;snbp(?enn.ed th~.'t~pe· recording and 
i>ther materlalR' related to thP con:~rsaflon. ,The Presl,dfn\ refi,sed Jo produce this _record-
inJ?· The Pr1>isiderit imbmlttecl an-erhted,transcrlpt. . , · 1a In his dicta.fed recollections on :March 21, the PrE>sident said Magruder would "bring 
ff.nlrl~.....,,:'ln ~n."'"M.,,, "'n(l ,,·n~ ""' T'nt'1Pr ,,, .. Pnk rnru-. "~ho l•tHl -:1ll +hp "lnnPn•*nnef'-S of character, 
but wh~ really lacks it when thf> .. ,1h. chips are r1own:" (Book HI, 1245-46) , .. 

'" 0.n .-\nril 11. 1974. tl1!' HOllS!' J1,i!il'i"rY f'r,m1n1ttPP subpOPna!'d th.- tap(' rerordmg and 
oth<>r materials related to this conversation. The President refused to produce this record-
inJ? The Pre1<!dmt submltte<l nn edited transcript., , , , .. 

ooon Aoril 11, 1974. thf'"ftousP .Tntii!'iPry_('l'lmmittPP subpo.-nned the tnoe ,•ef'ordfnl( and 
other mnt<>rials related to this conversatiot1, The Pr,:istdent refused to_ produce this record

. .!ng. Thf' President submitted an editecl transcript. 
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H He says he gets Oordon on-'
P Sending material to him-. 

'. 

* 

94 

* 
P He will testify that he sent, materials to the }Vhite House? 
H If he is asked, he will, yes. . . · . . 1 

P He'll be asked-is that something he will say he sent to the White ~ouse. 
What would Strachan say? ' . . , · , 

H Strachan has no prQblem with that. He will say that after the fact there 
are materials that I can riow 'surmise were.what he is referring t,o but they W(l'I:~ 
not at the time identified in any way as befng the' result of wireta,ps and I di(l 
not know they were. 'l'hey were amongst tons of -stuff. J_elJ makes the point. He 
said' I am sure Gordon neYer s;ent them to Bob because they were all trash. 
'l'he{·e was nothing in them .. ,He· said, the tragedy, -of this whole thing is that it 
produced nothing. . ' . 

P Who else di<l.he send rep·orts to-Mitchell? · 
H I don't 1~now. '.rhe thing I· got before was that Ile sent' them either to-

that one went to him and one went-to Strachan. 
P What our problem there it3, i~ they ;claim.that the repor.ts came to the 

White House-lJasica.lly tq yOli;i;, o,ffice-;-wl,lat will you say then? . . , 
H They can. '!'his cloesn't ever have to come ont.21 (WHT 520-21; ,;ee also 

WHT 537, 592·) . . . ,, 

Haldeman explained that eyen if the questiqn ·were asked before the 
Grand Jury, Grand ,hl'ry proceedings are secret. (WHT 521} On the 
11ight o:f April 14, 1973, the President telephoned Haldeman: He told 
Haldeman that before Strachan appeared before the Grand Jur,y he 
sh9uld be· told what Magn1der had told the 1Tnited States Atto1·neys. 
·Thi,) President asked Haldeman if Strachan were smart enough to 
testify in a way that did not indicate that. he kne,v ,,;hat Magruder 
had said. The President also said that Strachan. has to be prepared 
and thp,t Ehrlich:qrnn should speak to Strachan and "p'ut him thrQttgh 
a little wringer." .2 2 The President said Ehrlichman should be the ohe 
to do it because he was conducting- an investiga.tiori for the President. 
(WHT 639-41, 646-47) On the afternoon of April 16, 1973, Ehrlfoh
man told the President that Strachan had stoi1ewf11led, that although 
the 1:rosecutors "really worked him over" and "[d]espite considerable 
fencmi:i;, he refused to discuss the matter and was excused by the 
prosecutors." 23 CWHT 933) 
3. I-laldeniam , 

On April 25. Hl73. the President directed Haldeman t~ listen to the 
taped conversation of thC>' March 21- Hl73 mo'rlJ.in,!i meeting among 
the President,·Dean and Haldeman. (Rook IX, 108-11) Haldeman 
requested and received twenty-two ta1)es of Presidential conYersations 
held in February, Match·and Anrit umt (Rook IX. 114-15, 123-25) 
On the afternoon of April 25, rn73. Haldeman listened to the March·21 
morNing ,eonve,rsation, made twenty pag-es· of detailed notes; and re
ported to the President on the contents of the tape. (Book IX, 116) 
The President ordered Hald,eman to li~ten to !·he March 21 tape a.gain. 

"'On Anril 11. 1974. ,t·he 'Rous(' ,Tn<lidnry Committ<'P suhpOPnned the fapp l'eeording and 
ot11er mn.t<'.rlals ·rrlate(] .to this ('onYPrsntion. Tht:> Presi<lent refuRed to produce this record-
inl!. 'ThP Prt>sld!'nt snl\mittN1 nn p{literl trnns<'ript, · · · 

"'On .\nril 11. Hl74. tlH• H.,ll!SP .Tmlidnt·v f'nmmittl'P suh])OPO,!Prl the tnne recording nric1 
~th1>r mnteri11;I~ r~lntNl to this com•f'rMtion. The President ref11s1>d to produce this reeord-
m/?. The Pr1>,s111Pnt snhmitted rm Pdited transcript. , · 

."' On Aori'l 11, 1974. th·r H0>1sf' .Tndlrinrv f'ommitt<'e snbpoPnaPd t11e··tnne ,reeording and 
[)tiler m1ttPri11;ls relntt>{! to this ~on.'"ersntion. Th<:> Pr<>si<lPnt rPfnsP<l to p.roduee this record• 
mg, The Pres1dimt submltted nn e1l1ted transcript. 
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On April 26, 1973, Haldema1i again listened to the March 21 tape and 
reported to the Presidel1t. On April 26, 1073, the President and Halde
man me~ for approximately fin>- hours, beginning at 3 :59 p.m., and 
condndmg at 9 :03 p.m. (Book IX. 126) 04 

On ,June 4, 1973, the President to1d Alexander Haia and Ziecrler that 
Haldeman could "handle'' the March 21 conversatioif. (Book IX 177-
78, 193) ' -

PRESIDENT ..... "'ell, as I told yon, we clo know we have one problem: 
It's that damn conversation of )farch twenty-first clue to the fact that, uh, for 
the reasons [unintelligible]. But I think we c-an handle tllat. 

HAIG. I think we ca-, can. 'l'llat•~. that's 'the-
PRESIDENT. Bob can handle it. He'll get l1l) there and say that-Bob' will 

say, "I was there; the President said-''. · · 

,,. 
* " 

PRESIDENT. Okay. The twenty-first mid the twenty-second.' Ui1, uh, twenty
twenty-first I've got to Bob already. 'rhe twenty-second [uilintelligibleJ. 

ZIEGLER. [Unintelligible] ' ' ' 
PRESIDENT. Well-no, if you can-I don't think yon can. He's, he's got it all 

·in our file and I don't-let's just forget it. I think after the twenty-first we 
forgot what the ·hell-What clo you tl1ink? (Book IX, 177-78, 198) 

Haldeman subsequently testified before the SSC about the meethur 
of March 21, 1973, specifically citing the following statement: , 

(a) That the President said, ''['l']here is no prnhlem in, raising a million 
dollars, we can do that, hut it would be wrong." {Book IX, 44-0) 

(b) That "There was a reference to his [Dean's) feeling that Magruder had 
lmo,vn auout the Watergate planning ancl break-in nhead of it, _in other words, 
that he was aware of \Yhat had gone on at 'Watergate. I don't believe that 
there was any reference to Magruder committing perjury." {Haldeman testi
mony, 8 SSC, 3144) 

On August 22, 1973, the President said that Haldeman's testimony 
regarding the President's statements during the {)onversation was 
accurate. ("Presidential Statements," 8/22/73, 49) 
4. Eli?'liohman 

On April 1'7, 1973, the President met with Haldeman and Ehrlich
man and Secretary of State Rogers; (Book IV, 1423) A~ter a brief 
discussion of Haldeman's and Ehrlichman's fnture,25 the President 
spoke of his former personal attomey, Herbert Kalmbach, saying 
that it was "terribly important that poor Kaln:Ybach get through 
this thing." (WHT 1201) The President asked if Dean had called 
Kalmbach about fundraising. Haldeman replied that Dean had. 
Ehrlichman said that Dean had told Kalmbach what the money was 
to be used for. The Preside1it suggested that Ehrlichman te.stify 
otherwise. 

E Dean told me that he told him what it wai; for. ~ don't believe llim. Herb 
said that he just followed instructions, that he just went al1ead and did it and 
sent the.money hack and-· ' 

P 'They said they need it for? 

u on :\fay 110 1974. thP H011sr ,Judiciary CommitteP suhnoenaed the tape recording and 
otl1er m"ate:dals relatecl to this conversntion. The President refused to produce this 
recor.Un/?. - , , · · · · · , , , '· 1 

s, on Anril 11. 1974, the H01Ne .Tndi!'i~vv CommitteP Rnb,noenae<l the tnpe recording and 
other n111ter,lals relnted to this conversntion. , The Preslaent refused to produce this 
reeording .. T'he President submitted an eclitecl transcript. 
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E I don't even know if they told llim wlmt for. It was an emergency and they 
needed this money and I don't lrnow whether lH.\ c~m ?e~ away with that or if 
it's more specific than that. 

P You can corroborate then Herb on that one. 
E I can if Dean is the accuser. I ean. 

, P If Dean is the accuser, you can say that he told you on such and such a 
date that he did not tell He1·b Kalmbach what the moner was for. (WHT 1201) 

5. Colson 
On April 14, 1973, Ehrlichman reported to the President ab.out his 

conversation wit~ Magruder, in which ruder had.told Ehrhc~man 
what he was tellmg the prosecutors. { 582-87) •6 The ;President, 
concerned that Colson would be called before the Grand Jury (WHT 
602), instructed Ehrlichman to warn Colson about what Magruder l1ad 
told the prosecutors. 

P We'll see. We'll see. Do your other business, etc. John, [Dean] too, I 
wonder if we shouldn't reconsider, if you sbonlcln't, I mean you have to confjlider 
this-ratller than haYing Colson go in there completely blind, give him at least 
a touch ur>-or do you think that is too dangerous. 

E Say that again-I clidn't quite l1ear it. 
P Colson-rather than just saying nothing to him, if it .isn't j,1st as well to 

say-lools: you should -lmow that Magruder is going to testify, etc., or is that 
dangerous according to Kleindeinst? . 

E I'm not so sure. I have to <'all him anyway tomorrow. He l1as an urgent can 
in for me. Ah, I,don't thi!ik l want to say anything at all to him about John. John, 
incidentally, I understal}d, was on CBS News and just hardlined them.,. 

P Oh, 1 agree on John. · 
E Yeah 
P On Magruder that is what I meant. 
E Well, I can say something very brief. I don't need to indicate that he said 

anything to me. · · 
P Yeah, that you tmderstaml tllat lle has talked. I mean, not to the Grand 

Jurybutto-
E Yeah, I think I could safely go that far. . 
P And say that lle shoul<l know t11at before l1e goes, and be prepared. 
E Friday-I will call him in the morning. 
P Let me put it this way : I do think we owe it to· Chuck to at least....., • 
Ill Sure 
P So that he doesn't, I mean, go in there and well frankly on a perjury 

rar>-
E. , I understand. I don't thin 1, Ire is in any danger on that but-,.. , , 
P Why wouldn't he be in any da11ger, lJecause he's got his story and knows 

pretty well what he is going to say? · · · · ' ' 
E Yeah, I think he is pretty pat, but I will talk to him in the morning and 

gh'e llim a cautionary note anyway. (WHT 650-51} o:i , , 

, III 

APRIL 30, 1973 STATEMENT 

On April 30, 1973, the President addressed the nation about the 
Watergate investigation . 

. ~ast ,June 17, while I was in Florida trying to get a few days rest after my 
visit to Moscow, I ~rst learned from news reports of the Watergate break-in. I 
was appalled at tlus senselesl:l, illegal action, and I was sl1ocked to learn that 

I 
""On April 11, 1974. the Hou~e J'udiclnrv Committee subpoenaed the tape recording and 

other _materials related to ~his eonversn.'tion. The President refused to prodne~ thts 
reeordmg, 1:he President submitted an P<Uted trnnse1:ipt. • ' , , 

h
"' On April 11, 1974, the Honse ,Tndic!nry c,mw,ittee subpoenaed' tile tnpe •tecoroing and 

ot er _materinls reJated to this con\'ersation. The President refused to 'produce this 
recording. The President submitted nn e<lite(l trnnseript. 
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employees of the Re-election Committee were apparently among those guilty. I 
immediately ordered an investigation lly appropriate Government authorities. 
On September 15, as you will recall, indictments ,...-ere brought against seven 
defendants in the case. 

As the investigations went forward, I repeatedly asked those conducting the 
investigation ,vlwtJ1er there was any reason to heline that members of my, Ad
mim;fration were ih any way involved. I"receivecl repeated assurances that there 
·were not. Becanse of these continuing reas:,mrances, l.Jecause I believed the re• 
ports I was getting, becunse I had faith in the persons fl-om whom I was getting 
them, I discounted the stories in the press that appeared to implicate members 
of my Aclministration or other officials of the campaign committee. 

Until l\Iarch of this rear, I remained conYiuced that the denials were true and 
that the charges of involvement IJy. me1nbers of tbe White House staff were 
false. The commE>uts I made during thi,; periocl, ancl the comments made by my 
Press Secretary in my llehalf, were based on the information prff,•ided to us at 
the time "'e made those comhwntR. lio"rever, new information then came to me 
which persuaded me that there was a real·11ossihility that some of these charges 
were true, and .suggesting further that there had been an effort to conceal the 
facts both fr,om the public, foom you, and from me. , · 

As a result, o'n J\Ia,rch 21, I per1;onally assumed the responsibility ,for coordi
nating intensiv-e new inquiries into the matter, and I personally ordered those 
coi..di;tctiug the investigations to get all the· facts and to report them directly 
to me., right here in this office. , • 

I again ordert'd that all persons in the Go,·erm\1ent or at the Re-election Com
mittee shoulcl cooperate ftilly witll the FBI, the prosecutors, ancl the grand jury. 
I also orde1·ecl that anyone who refused to cooperate in telling the trnth woulcl 
be ,.asked to resign from go,·ermm•nt serriee. And, ,Yitll gronncl rules ad.opted 
that woulcl preserYe the hasic cons.titntional separation of pom~rs betm~en the 
Con~ress and the Presidency, I directed tbnt members of th~ Wllite Honse Staff 
shol1ld appear and tesl:if~- voluntarily nncler oath before the Senate committee 
which was inYestigating Wate1·gate. · 

I was detennint>cl, that we should get to tlie IJottom of the matter, and that the 
trJ;lth shouW be fullr brought out-no matter who was involved. ("Presidential 
Statements,'.' 4/30/73, J¾-15) 

This statement, like the President's statement on Angust 29, 1972, 
that "we are doing everything we can to inYestigate this incident and 
not rover up/' was false. The evidence set forth in this section com
pelled the Committee to conclude that both before and a.fter :March 21, 
197:3, -the con•1·-np ·was sustained by false public statement_s by the 
Pi·esident assuring that the ,vhite Honse or CRP were not mvolved, 
as well as. by-fa1se,statements·and testimon)' by the President's c1o~e 
subordinates. "·h±ch th(? President condoned and encouraged and m 
some instances directed, coached and pel'Sonally helped to fabricate. 
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THE PRESIDENT'S INTERFERENCE ""\VITH THE DEPART
MENT OF JUSTICE INVESTIGATION IN MARCH AND 
APRIL 1973 

' I 

TI,rn N1~w PLAN AFTER MAndr-r 21, 1973 

On the morning of l\farcl\ 21', 19'(3, Counsel to fhe President J oh!1 
Dean told the President that there was a "cancer" close to the Presi
dency, which, Dean said, was growing daily. Dean warned that the 
White Honse was being blackmailed; and that even people who had 
not yet committed perjury would soon have to perjure themselves to 
protect other people. Dean sa,id there was no assurance that the pr0b
lems could be contained. (HJCT 81) He spoke of-the adoption of the 
Liddy Plan. He said that in Febrnary, 1972, Liddy and Hunt. had 
gone to Colson; that Colson had called Magruder and told him either 
to "fish or cut bait"; that Colson had "had a damn good idea" what 
Liddy and Hunt were talking about: Dean said Colson would deny 
it and probably get away ,Yith it 1.mless Hnnt talked. The P,resiclent 
acknowledged the problem of criminal liability iri the ""\Vhite House. 

Dean said that when the Liddy Plan had gotten under ·way .Stra:chan 
had started pushing Magruder for information. Magruder had taken 
that as a signal, and hacl told Mitchell that the 'White House was 
anxiously pushing the plan. Dean said that Haldeman had dnce 
instructed Liddy to change his "capability" :from Muskie to McGov
ern. (HJCT 84:-85) 

Dean said that in June, 1972, when he had called Liddy to find out 
what happened, Liddy had told him that no one in the White Honse 
was involved. Liddy said he had been pushed without mercy by 
l\fa.gruder to get more information. Dean said that Magruder had 
said, "The ""\Vhite Honse is not happy with what ·we're getting." 
(HJCT86) 

Dean then spoke of the cover-up. Dean said that Magruder and 
Porter had prepared with him a false story about the purpose of the 
money spent on the Liddy Plan, and then perjured themselves before 
the Grand Jury. (H,JCT 87) Dean said he had worked on a theory of 
"containment" and the President responded, "Sure." (HJCT 88) 
Dean said that Colson had told the FBI he had no knowledge concern
ing the break-in; and that Strachan had been coached before his FBI 
interview. Dean said Liddy had gone to Attorney General Kleindienst 
and asked him "to get my men out of jail," but that "this has never 
come up." (H,JCT 89) 

Dean spoke about payments to the defendants, ·who had made 
demands. He said that arrangements had been made through Mitchell 
to take care of the demands; that Kalmbach had been used and had 
raised some cash. The President interrupted by asking if that had 
been put under the cover of a Cuban Committee. He instructed Dean 

(98) 
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to keep ''that cover :for: whatever it's worth." Dean said H;alcleman, 
Ehrlichman, :Mitchell and Dean were involved in the payments and 
"that's an obstruction of justice" ·(HJCT 90), but that they had all 
decided that there ·was no price too high to pay to keep the thing 
from blowing up before the election. 1Vhen, after the election, they had 
still needed money, Dean said, Haldeman had released his $350,000 
fund with full knowledge of the purpose for which it was to be 
nsecl. (HJCT 90) 

Dean spoke of clemency. He said that Colson had talked indirectly 
to Hunt abont commutat'ion and that these "promises" and "commit
ments"' were problems. (HJCT 91) Dean reviewed other potential 
prol:Hems, "soft spots." One was the "continued blackmail," particu
larly by Hunt, who was now demanding $120,000. Dean said Hunt 
had threatened to put Ehrlichman in jail for his involvement in the 
Ellsber~ break-in (HJCT 92), and that Hunt "could sink Chuck Col
son." (H,JCT 96). The President said that the major guy to keep 
tmder control was Hunt because he knew about a lot of other things. 
Another potential problem "·as the number of people who knew. Dean 
said that. the Cubans Hunt. used in the 1Vat.ergat.e were the same Cubans 
11sed in the Ellsberg break-in. Dean said that the lawyers for the de
fendants knew, and that some wives knew. (HJCT 92-93) Dean said 
that Krogh had been forced to commit perjury and that he had been 
haunted by it (HJCT 95), and that Kalmbach might find himself in 
a perjury situation. (H,JCT 97) 

Aft.er Dean had said all this, the President suggested that it could 
come down to a criminal case againl;,t Haldeman, Dean, Mitchell and 
Ehl'.lichman. The President considered steps "to contain it again." 
(HJCT 100) 

At that point Dean said he was not comfortable. The President said, 
"Yon used to :feel comfortable." Dean said that they had been able 
"to hold it for a long-time," and the President replied, "Yeah, I know.': 
(H,JCT ;t0l-02) The President raised the possibility o:f asking :for 
another grand jury. _Dean said some people would ha.-e to go to jail 
and he was bothered about the obstruction of justice. The President 
said he thought that "could be cut off at the pass." He explained that 
sometin;ies "it's well to give them something and then they don't want 
the l?igger fish." (HJCT 102-03) . . 

The President .. and Dean continued to explore ways of .avoiding 
criminal liability :for anyone at.the White House. Dean told the ;presi
dent that he had been a conduit for informatiop. on taking care o:f 
people who are guilty of crimes. (HJCT 102) The President said, 
"Yon mean the blackmail," and Dean said, "Right." 

1Yhen Dean said that he-fore the election there had been some bad 
judgi;nents, some necessary_ j~1dgi1?,ents,.hut that, faced .with the election, 
there was no way, the Pres1d~nt agreed. _(HJQT 104) . 

When the. President and Dean. returned tp the subject of pot~ntial 
criminal liahility-and_ta]ked about Ehrlichman~s risk' (HJCT 105), 
Dean said, "I don't. have a plan of how to solve it but ,ve should think 
in terms o:f how to cut our losses." (HJCT 105) The President in
st~~1eted (1) to stabilizE: Hunt for the sho~ tern1; and (2) to get 
Mitchell down to meet w1th·Haldeman, Ehrhchman and Dean, to dis
cuss the most dangerous problems for the President, e.g., criminal 
liability of his close suborclmates.. , . . · 
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. Dean told the President that the Grand Jury would reconv_ene. dm:
mg the next week, and that a lot.of these people could be md1cted. 
The President said that if they indicted Bob and tbe rest :',you'd never 
recover from that" and it would be "better to fight it out instead." 
(HJCT 106) , · , . · 

Then the President asked how soon a meeting with Mitchell could 
be arranged. Dean said that Bob and ,John had not wanted to talk 
to Mitchell. The President then called Haldeman into the meeting. 
(HJCT 107) 

After Haldeman had entered the room, the President instnwted him 
to call Mitchell to Washington to discuss with Haldeman, Ehrlichman 
and Dean ways of avoiding criminal liability for members,,of' .the 
White House staff. The President was concerned because,, as he said, 
"Bob, let's face it, too many people know." (HJCT 109) 

The President directed that Colson be kept out of the strategy 
meeting. "Colson must be damn sure I don~t know anything," the 
President said. Then he added, in ,the face of all that Deal'li had just 
told him, "and I don't." (HJCT 110) The Presidenes denial of knowl
edge which the transcript of the conversation, itself establishes that 
he already possessed occurs repea.tedly in the transcript of March 21, 
1973: . . · :, . 

DEAN:1ve11, I kno:w he [Colson] used, uh, 
PRESIDENT. Hunt to go out there? 
DEAN. Hunt. 
PltESIDENT. I knew about that. ' ' ' . 
DE.A,N. Yeah. ' ' . ',. . ' ,,· ' 
PRESIDENT. I did know about it, Uh,.I knew that th:ere was, there \'l'as> :;:;ome-

thing going on there, 
DEAN, Right. 
PRESIDENT. lrnt I didn't know it was Hunt., (HJCT 100-01) 

f' 

At the very beginning of Dean's account, on March 21, 1973, of·what 
he knew of-the Watergate break-in and cover-up, "·hen Dean:said, "T 
have the impressimi that you don't know everything I' know," the 
President interrupted. him with the words, "That's right." H the 
President did not already know what Dean was about to tell him, the 
reply is inexplicable. · . · · 

There was a discussion of a new grand j\1ry. The' President said a 
grapd jury would give a reason not to have to go before the Senate Se
lect Committee· (SSC) and it vtp,hlcl look like the Presii:le11t was·coop
erating. Dean said the problem 'was that there was no cqnfrol. (H,JCT 
120-24) At the end of the conversation:, the President said it was neces-
~ ~ bft a~~~ ' ' 

As the President continued to discuss alternative:s out of ah impos
sible situation, the President directed H'.alclema'n fo have Mitchell come 
to the White House by the·next day. Haldeman said the erosion was 
now going to the President, and '.'tliat is the thing we've got to turn off, 
at whatever the cost. We've got'to figure out ,vhere to turn it off at the 
lowest cost we can, but at wl'l'atever<cosfs it takes." (fIPCT 130)' 
.. On the a:£terno.on of Man;h 21, Ul'7~, the _Presidfnt again n1-et ,vith 
I-Ia.Idem.an, Ehrlichman and 'Dean to contiI1ue to:' 'clrscl1ss·,1v-ittergate 
strategy. _When th~ Pre~~de~t 'again suggested ti~:f opti,o;i/ of va1:~o/\'ts 

, . .' . . , ,,l, ( 
1 The President's March 21 dictabelt conclusively, shows that the President was not con

cerned with getting out the facts or that he had a:;n,y doubts about what the .true fa,cts were. 
(There is a 59 second gap at the end of the President's dictation before he starts on another 
subject.) 
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,vib~esses going before the grand. jury without immunity, Ehrlichman 
rephecl that such a course of action could lead to very drastic results, 
". • , there are a,".ful opportunities for indictment, ancl, uh So, uh, 
• • • you end up with people in and out of the White Honse indicted 
for various, for various offenses." (HJCT 131-82) 

On the foll~wing day, March 22, 1978,2 Mitchell came to Washing
t-011. T_he President, Mitchell, Haldeman, Ehrlichman and Dean met 
and dis.cussed how to avoid criminal liability, how "to protect our 
people d v,·e can." The President decided on a strategy of continued 
concealment which Ehrlichman called a. "modified limited hang out." 
( HJ-CT 179) The President told Mitchell : 

PRESIDENT. Then he can go over ,there as soon [unintelligible] this. But, uh, 
the, uh, the one tbing I don't want to do is to--Now let me make this clear. I, I, I 
thought it W{¼S, uh, very, uh, very ,cruel thing as it turned out-although at the 
time I had to tell [unintelligible]-W'hat. happened to .Adams. I don't want it to 
happen with Watergate-the Watergate matter. I think he made a, made a 
mistake. but he shouldn't have beoo sacked, he shouldn't have been-And, uh, 
for that reason, I am perfectly willing to-I don't giYe a shit what happens. I 
want you al1 to stonewall it, let them plead the Fifth Amendment, cover-up or 
anything else, if it'll save it~save the plan. That's the whole point. On the 
other hand, uh, uh, I wonlcl prefer, as I said to you, that you do it the other 
way . .And I would particularly prefer to do it that other way if it's going to 
come out that way anyway . .And that my view, -bhat, nh, with the number of 
jackass people that they've got that they can call, they're going to--The story 
they get out through leaks, charges, and so :forth, and innuendos, will be a hell 
of a l'ot worse than the story they"re going to get out l.ly just letting it out there. 

l\IITCHELL. Well--
PRESIDENT. I don't know. But that's, uh, you know, up to this point, the whole 

theory has been containment, as you know, John. 
:MITCHELL. Yeah. 
PRESIDENT • .And now, now we·re shifting . .As far as I'm concerned, actually 

from a personal standpoint, if y'ou weren't making a })ersonal sacrifice--it's un
fair-Haldeman and Doon. That's whnt Eisenhower-that's all he cared about. 
He only cared at:mut--Christ, "Be sure he was clean." Both in the fund thing 
and t.he .Adams thing. But I don't l'ook at it that way . .And I just-,That's the thing 
I am really concerned with. We're going to protect our people, if we can.• 
(HJCT183) 

In the course of that meetii~g the, 'President telephoned. Attorney 
General Kleindienst. (HJCT 153-54) He called not to give the 
Attorney General the information he had received as to the poten
tial criminal liability of his associates, but to instruct Kleindienst to 
cont~ct Senator Howard Baker, the ranking minority member of the 
SSC.4 He asked Kleindienst to be "our Baker handholder," to "baby
sit him, starting in like, like in about ten m.inutes." (HJCT 154). 

II 

SUBSTANCE OF THE NEW PLAN 

During the rest of March and throughout April the President 
assumed active command of the cover-up. He, himself, acted time and 

, I ;, ' ' 

s v,, :-.ay 30: 1974, · u1e House .Ttulielary Committee subpoenae,l the tape recorcl!ng and 
other materials related to a cowversation between the Pre~ident and Haldeman from 9 :00 to 
10 :1!5 n.m., 1\Inrch 22. 1973. The President refusecl to produce this recording. The President 
subrn•tted a two and one-llalf page edited transcript. . 

, a 'l'hi" .. n,tlrP pMsage- doefi not nnuPar, in thr White Hous<' tmin~cdpt. , . , . 
· • 'l'he Pr-e~-ldent 'Mso ,spoke to. Kfeinclienst on •Mareh 23 aml March 25, 1973.. Tllere is no 
eYidence tllat the President made disclosure ,to the Attor:ney General during the CQU<rse of 
those conversations. 
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time again to protect his principal ,assistants who Vlfere the subjects o:f 
criminal and congressional Watergate investigations: On Mareh 26, 
1973, vVatergate Urand J.ury proceedings were 'reopened. (Book IV; 
336) In.April Magruder and Dean began talking to tlre prosecutors. 
During the same period, other political associates _and, White· House 
subordinates were called before the SSC., The President· realized that 
some •disclosures were unavoidable 'hut he tried to ·monitor, control 
and distribute information so that these investigations would not 
result in criminal liability :for Haldeman arid Ehrlichman, or others 
members of his personal staff. 

III 

McConn LETTER 

On March 23, 1973, Judge Sirida·read in_open court a·letter written 
by James McCord. The letter charged that'politicalpress1;1res to plead 
guilty and remain silent had been applied to the _defendants il} the 
Watergate trial; that perjury had occurred during,the trials and 
that others involved in the Watergate operation wete not ide11tified 
by thos_e testifying. (Book IV; 221-25) On the afte1;11o'oi1 of March 23, 
1973, the President telephoned Acting FBI Director· (3-ray (Book IV, 
24:2) and told him that he knew· the beating Gray was ,taking-during 
his confirmation hearings and he believed iUo be unfair. He reminded 
Gray that he had told him to conduct a "thorough and aggressive 
investigation." (Book IV, 245). He did not tell Grit:f any of the.facts 
that he kne·w about the responsibility .for the Watergate. burglary 
and its subsequent cover-up nor did he tell his FBI Director what Dean 
had told him on March 21, 1973. · · 

On the n_1orning of March 26; 197Z, the Los Angeles Times pubEshed 
a story that McCord had told investigators for the Senate Select 
Committee t11at Dean and Magruder had · prior · knowledge of the 
"\Vatergate break-in. (Book IV, 313) On thi's morning Haldemai;l called 
Dean and asked him his reaction to an announcement that the Presi
dent was requesting that ·Denn appear befbr~ the' Grand ,Jury without 
immunity. Dean replied that lie would have no problem ·appearing 
before the Grand Jury but told Haldeman that his testimony regarding 
the Liddy Plan meeti11gs would c011ffict with Magruder's and that there 
were other areas of concern; including payments·to the defendants, the 
$350,000 White House :fund, the Him_t threat, and Oolson's talk a:bout 
helping Hunt. (Book IV, 317-18)' Following this telephone call, the 
President met with Haldeman. Th~ President then decided to drop his 
plan to announce that Dean would appear before the Grand Jury. 
(Book IV, 315,318) .Later that day, Ronald Ziegler, at the instruction 
of the President, announcecl publicly that the President had "absolute 
and total ~onfidence in Dean." (Book IV, 325) 

1 
, -

On March 27, 1973, the day after the Watergate Grand ,Jury wa~ 
reconvened, the President met for two hours 1Yith Haldeman, Ehrlich
man, 11,nd Ziegler.5 The Presid_ent directed _Ehrlichman to te1l Kleirr~ 
dienst that no "\:\7hite Honse personnel had prior knowledge of 'the 

' .-;-,: 

• On April 11, 1914, the House ifudfo!ncy Committee subpoenaed: •the tape reco~ding :a~d 
other materials related to this conversation., Tile President refused to produceTthis 
recording. The President submitted an edi-ted transcript.' ' · · · 
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break-in, but that a serious question had been raised about Mitchell. 
He also devised a scheme for Ehrlichman to request that Kleindienst 
pas~ on to Ehrlichman information from the Grand Jury, not on the 
basis of a request from the ·white House, but on the basis of an obliga
tion Kleindienst owed to Mitchell: 

E I will see Kleindienst. '.!.'hat settled-
P You'll see Kleindienst? When? 
E This after1ioon at three o'cloclc 
P Tlu·ee o'clock, and then I think, when-huh? 
H Should I also see Kleindienst? Sl1ould I, 01· sl10uld John be the only one? 
P John, you do it. 
H That's what Mitchell was asking. Mitchell is very distressed that Klein

dienst isn't stepping up to his job as the contact. with the Committee, getting 
Baker programmed and all that (A), and (B) that he isn't getting-see Dean, 
Dean got turned off by the Grand Jm·y. Dean is not getting the information from 
Silbert 011 tllose things said at tl1e Grand Jury. And Mitchell finds that absolutely 
incompetent and says it is Kleindienst's responsibility. He is supposed to be send
ing us--

p Aslc Kleindienst, John, put it on the basis tliat you're not asking nor in 
efliect is the White House asldng; that John Mitchell says you'v-e got to haYe 
this information from the Grand Jury at this time, and you owe it to him. Put 
it.right 011 that basis, now, so that e~'erybody can't then say the ·white House 
:i:aised hell about this, because we are not raising hell. Kleindienst shouldn't
where are you going to see him there or here? 

E In my office 
P Have a session with him about ho,Y much you want to tell him about 

everything. 
E Ah--
p I think you'Ye got to say, "Lool,, Dick, let me tell you, Dean was not in

volved-had no prior knowledge-Hal-deman had no prior lmowledge: you 
Ehrlicllman, had none; and Colson had nlone. Now unless-all the papers writ
ing about the President's men and if yon have any information to the contrary 
you want to know. You've got to know it but you've go to say too that there is 
serious question here being raised about l\Iitchelh Right? That's about it isn't 
it? (WHT 366-67) 

Later in the meeting, the President said that Kleindienst ·\Yas WOl'

ried about furnishing ''Grand Jury things" to the ·white House (WHT 
3'W-71) and that' Ehrlichman should tell Kleindienst that the Presi
dent wanted Grand ,Jury information to determine whether any 
White House people were involved: "Not to prote~t anybody, b~1t to 
find out what the hell they are saymg." (WHT 3il) The President 
then suggested that Ehdichman request a daily flow of .information: 
''""\Vhat have yon today~ Get every day so that we can move one ste.p 
ahead here. ""\Ve want to move/' (WHT 371) , 

Ehrlichman telephoned Kleindienst the next day. He relayed the 
President's message that ""\Vhite f{ouse staff members had no prior 
ki10wledge of the ~reak-ih, but tha't serious questio~s were being rai~ed 
with regard to Mitchell. (Book IV, 413-15) Ehrhchman told Klem
dienst that the President wanted to know any evidence or inference 
from 'evidence about Mitchell's .involvement. (Book IV, 414) ""\Vhen 
Ehrlichman passed 0:1 to Kleindienst what he termed the "best in:fo_r• 
mation that the President had, and has. . ." (Book IV, 413) He did 
not disclose the information that the President had received on 
March 21 from Dean; he had clearly not been instructed by :the Presi
dent to do so. (Book ry, 409-2_1; WH'.f 366-67) In fact, the cle_ar 
iip,plication, o:f the President's ,1nstruct1on was to deny m1y v\71nte 
House involvement in the ·watergate matter. 
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IV 

INSTRUCTIONS TO EHRLICl·Il\rAN REG.\Rmxu DE.\N's RoLE 

Late in the afternoon on April 14, 1973 Ehrlichmari reported to the 
President on the substance of Mao-ruder's iiiterview that' day with the 
prosecutors.6 That evening the President discussed with Hal4eman 
and EJ,rlichman how to prepare Strachan and Colson for their ap
pearances be::fore the Grand Jury (See Deception and Concealm~nt, 
pp. 93-96.) · 

During a telephone conservation with Ehrlichman on the night of 
April 14, 1973, the President told Ehrlichman to attempt to persuade 
Dean, who the President knew was talking with the prosecutors, 
to continue to play an active role ,in the :formulation of White House 
strategy regarding Watergate. The President·directecl Ehrlichrimn 'to 
approach Dean in the :following manner: , , · 

Well, you start with the proposition, Dean, the President thinks y0u have car
ried a tremedous load, and his affection and loyalty to you· is just undiminished . 
. . . And now, let's see where the hell we go .... ·we can't get tlle President in
volved in this. His people, that is one thing. We don't want to cover up, but there 
are ways. And then he's got to say, for e:xample? You start with him certainly 
on the business of obstruction of justice .... Look; John-we need a plan here. 
And so that LaRue, Mardian, and the others-I mean, {WHT 667) ' 

Ehrlichman said that he was not sure that he could go that far with 
Dean, but the President responded, "No. He can make the plan up." 
Ehrlichman indicated that he would "sound it out." CWHT ·667) 

I- J.. • i 

V 

APRIL 15, 1973 MEE'f.rNos vVxTH· KLEINDIENST Axo PETERSEN 

From approximately 1 :00 to 5 :00 a.m. on the 11101:ning of April 15, 
1973, the Watergate prosecutors met with Attorney General Klein,
dienst to apprise him o:f the new information they had received from 
Dean and Magruder. Later that day, the Attorney General met with 
the President in the President's EOB office :from 1 :12 to 2 :22 p.m. 
(Book IV, 931) Kleindienst reported to the President on the evidence 
then in the possession of the prosecutors against Mitchell, Dean,, Halde
man, Ehrlichman, Magruder, Qolson and others, (WHT·.~96-746) 
Kleindienst has tes'tified that the President appeared dnmbfo\mded and 
upset when he was told that Administration officials ·were implicated 
in the Watergate matter. (Book IV, 926) The President did 11qt tell 
Kleindienst that he had previously received this infoqnation £:r:qi:n 
JohnDean. (BookIV,928) ., 

The President asked about the evidence against Haldeman and 
Ehrlichman and took notes on Kleindienst's reply., (WHT ~20.:..~t; 
Book IV, 929) The President's notes on Kleindienst's reply included 
the following: , , · : 

E (Conditional Statements} '' . ' 
Dean-
Deep Six -documents 

• On April 11, 1974, the House Judlcia:ry Committee ,subpoenaed the tape· reco-rdilig1 ,and 
other materials related to this conversation. The President stated that the conversatio.n 
was not recorded. · ' · , '1, 
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will give testimony-H had papers il:idicating Liddy was in eavesdropping. 
$350,000--to LaRue. 

* * * 
What will LaRue say he got the 350 for? 

-Gray-doeumeuts, (Bool, IV, 929) 

If. * * 

The President and his Att_orney General also discussed payments to 
the ~ef~ndants an~l the !notivepecessary to e,stablish criminal liaibility. 
Kle-111d1enst _explamed m detail to the President that the payment of 
mortey to witnesses or defendants for the purpose of keepino· them 
silent ,yas an obstruction of justice. CWHT 704-08) 

0 

Later that day, from 4 :00 to 5 :00 p.m., Petersen and Kleindienst 
met with the President in the President's EOB office.7 (Book IV, 976) 
Petersen reported on the information the prosecutors had received 
from Dean and Magruder. (Book IV, 979-80) His report included: 
information respecting Mitchell's approval of the $300,000 budget for 
the Liddy "Gemstone·~ operation; the receipt by Strachan o:f budget 
information for "Gemstone" and summaries of intercepted conver
sations for delh·ery to Haldeman (Book IV, 993); the prosecutors' 
beljef that if they could develop Strachan as a witness, "school was 
going to be out as far as Haldeman was concerned" (Book IV, 982); 
Ehrlichman's in$t'.ructions, through Dean, that Hunt should leave the 
country; Ehrlidunan's direction to Dean to "deep six" certain mate
rials recovered from Hunt's EOB office (Book IV, 992); and Dean's 
delivery of certain politically embarrassing material from Hunt's 
EOB office to Acting FBI Director Gray personally. (Petersen testi
m(my, 3 HJC 82) 

Petersen recommended that Halcleman ,and Ehrlichman be relieved 
of their responsibilities and that the President request their resigna
tio11s. (Petersen testimony, 3 HJC 82) The President demurred. The 
President did not disclose to Petersen the factual information that 
Dean had discussed with the President on March 21, 1073. (Petersen 
testimony, 3 HJC J103, 153) He did not tell Petersen that Dean had 
confessed to obstructing justice and, had cha1'.ged Haldeman and 
Ehrlichman with complicity in that crime. 

On April 15, 1973, after receiving Petersen's report, the Presi
dent met twice with Haldeman and Ehrlichman in his EOB office that 
evening.i1 (Book IV, 1062) At the second meeting, the President dis
cussed with Haldeman and Ehrlichman information he had received 
from the Attorney General and Assistant Attorney General Petersen 
that afternoon. Ehrlichman testified that during their meeting the 
President requested that he telephone Patrick Gray and discuss with 
him the issue of documents taken from Hunt's White House safe and 
given by Dean to Gray in Ehrlichman's pres~1ice .i1f June 1972. During 

1 on Apr!l 11 '1974 the House Judiciary Committee subpoenaed the tape recording and 
other materials related to this conversation. The President stated that the conversation 
was not recorded. , b · t· · a on April 11, 1971, the H,o.use Ju<liclar;,c,commlttee su poenaed the ,ape recording anc1 
otlier 'materials related to these conversations. '.Che Pre~l!lent stated that these conversas 
tions were not recorded. 
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the course of this meeting, Ehrlichman did so. (Book IV, 1063-64, 
1078) 

VI 

APRIL 16, 1973, MEETING \VITJ:I PETERSEN 

On April 16, 1973, from 1 :39 to 3 :25 p.m., the President met with 
Henry Petersen. (Book IV, 1230) 9 The President promised to treat 3:s 
confidential any information disclosed to him by Petersen. The Presi
dent emphasized that " .. you're talking only to me , . . and there's 
not going to be anybody else on the ·white House staff. In other words, 
I am acting counsel and everything else. 'I The President suggested that 
the only exception might ?e Dick Mo?re. (vV~T 84'7) WhE:n Petersen 
expressed some reservation about rnformat10n bemg disclosed to 
Moore, (WHT 847-48) the President said,". . let's just ... better 
keep it with me then." (WHT 849) · · · 

At this meeting Petersen supplied the President with-a memoran
dum the President had requested on the previous day summarizhtg the 
existing evidence that implicated Haldeman, Ehrlichman · a:nd 
Strachan. The memorandum indicated that the prosecutors had in-. 
formation ( 1) that Ehrlichman had told Dean to "deep six" cerfain 
materials and had issued an instruction that Liddy ten Hunt to leave 
the country; (2) that Strachan had received· Gemstone information 
and summaries of intercepted conversations £or delivery to Halde
man and that Haldeman had failed to issue instructions to discon
tinue the surveillance program; ( 3) that Strachan had refused to ·an
swer questions about the alleg-ations involving Haldeman. (Rook IV, 
1225-26) Petersen also informed the President about the Grand ·Jury's 
not believing Magruder's testimony in the summer of 1972 (WHT 
869-70); Gray's denial that he had recei-ved documents from Hnnt's 
safe; the implication of Ehrlichman by his "deep six:" statement 
(WHT 862); the limited nature and scop.e of Strachan's prior Grahd 
Jury testimony (WHT 867); and Ehrhchman's request to the CIA 
for assistance to Hunt. (vVHT 883-84) · , 

Early in the m~eting,- the President described to Petersen what 
actions he had taken almost a month earlier on the "\Vaterga-te mat
ter. His account followed the "scenario" Ehrlichman h:ad ,suggested 
that morning. ·(See Deception and Concealment, p. 86-87.) 

:_a month ago I got Dean in and said (inaudible) ·a report ( inaudi-ble) Cami1 
David and write a report. The report was not frankb· acrurate·, Well it was ac• 
curate ·but it was not full. And ·he tells me the ·reason it wasn't full, was that he 
didn't know. Whether that is true or not I don't lmow. Alt11ol1gh it wasn,'J:i(I'm 
told. But I am satisfied with it and I think I'Ye read enough in the (inaudible) 
(inaudible) papers up here. So then I put Ehrlichroau to worlt on it. ("\YHT 
860) . , ', 

What the President told Petersen was not true., The' President did 
not tell Petersen that orie reason Dean did· not complete a full report 
was that his assignment was to wr~te a mil\lleacUng report-one that 

., ' ' ' 

• On Ap.ril 11, 1974, the House Judiciary Committee subpoenaed the tape recording and 
other materials rei.nted to this conversation, The Presi:dent refused to: procl.'uce thls 
recording. The President submitted an edited transcript. ' ' · 
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would minimize the involvement of White House personnel in the 
Watergate matter. (See Deception and Concealment, p. 83-84.) 

Later in this meeting on April 16, the President and Petersen dis
c_ussed the possibility that ~f Strachan's and pean's testimony estab
lished tha~ Halden~an ,ms mformed_ of the L1d~y Plan after the sec
ond plannmg meetmg, Haldeman might be considered responsible for 
th~ orea.k-in for_ his alleged failure to issue an order to stop the sur
veillance operation. CWHT 920-21) ·when Petersen told the Presi
dent tl~at the ques~ion of Haldeman's liability depended on who had 
authority to act with respect to budget proposals for the Liddy Plan 
(vVHT 921) , the President said : 

r Haldeman (inaudible) · 
HP He did not have any,authority? 
P No, sir . . none, none--all' Mitchell-campaign funds. He had no au

thority whatever. I wouldn't let him (inaudible). (WHT 922) 

What the President said ·was at least misleading. The \Yhite House 
Political :M:atters Memoranda establish that Haldeman clicl possess 
and exercise authority over the use of campaign funds. ( Political Mat
ters Memoranda, 10/7 /71, Book VII, 1359-61; 2/1/72, Book I, 78-79; 
2/16/72, Book VI, 908-09; 5/16/72, 1-2; 9/18/72, 1, and attachment.} 

At the opening of a meeting with Ehdichman and Ziegler that 
bE;\gan brn minutes after Petersen's departure,10 (Book IV, 1254) the 
President informed Ehrlichman that Petersen had told him that Gray 
l;tad denied personally receiving documents from Hunt's 13afe. The 
President and Ehdichman then discussed Ehrlichman's l'ecollections 
of the facts related to this incicler1t. (WHT 9~9-30) The President 
told Ehrlichman that he had disc,ussed with Petersen tl1e ,June 1 D, 
1972 incidents in which Ehrl ichman \ms alleged to ha,·e issued instruc
t~011s to Hunt to leave the country and to Dean 'to "deep six" certain 
materials. (WHT 935). The, Pre.sident next reported to Ehrlichman 
that Petersen had told l'i.im that Magrnder had not yet gotten a deal; 
and that Dean ancl his lawyers were threatening to try the Administra
tion and the President if Dean did 1i.ot get immunity. CWHT 9::38), The 
President relayed to Ehrlichman Petersen's Yiews about Haldeman'$ 
,:nlnerability with respect to criminal liability .. (WHT 938c-41) 

On the following day, Ehrlichman took steps to gather informa
tion about the evei1ts Dean had been discussing with the prosecutors. 
He telephoned Ken (']awson and que¢tioned him about the events of 
the meeting on June 19, 1972 (Book IV,,1321-22) ;. Clawson responded 
that "If you want me to be forthwith and straightfon1ard with yon, 
I'll recollect anything- that you want." Ehrlichman then recited Dean's 
allegations. (Book IV, 1322) Clawson told Ehrlichman that he did 
not recall the deep six instruction or the instruction for Hunt to leave 
thepountry. (Book IV, 1~22-2l3) . 
· On the same day, Ehrhclunan telephoned ~ols01J. He r~layecl to hm~ 
the ,information that Demi l~acl not been gn-en 1mmumty; that the 
"grai)evine" had it that Colson -would be summoned to the Grand ,T ury 
that day and would be.asked about the me1>.ting of June 19, 1972. 
(Book IV, 1326-29) Ehrlichman then gave Colson Dean's version of 

10 On April l'l; 1974, the House '.iudiciary Committee subJ>Oenaed the tape recording and 
other materials related to tllJs ·conversatioll. The ·President refused to produce this 
recording. 'The President submitted au edited transcript. 
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the events of that day. Colson said that he would deny Dean's _allega
tion. (Book IV, 1327-29) Later in the call, Colson told Ehrhclrn~an 
that, "There are a couple of things that you and I need to do to protect 
each other's flank here. . . But-Listen, we'll talk- about that." 
Ehrlichman responded, "All right ... fair enough." (Book IV, 1329c:. 
30) As the call ended, Colson also made it clear that he felt they should 
act against Dean: "Let's get it, uh, clearly understood that that son-of
a-bitch doesn't get immunity. I want to nail him." Ehrlichman re• 
sponded that he was doing his best, to which Colson added, "No. I want 
to nail him. I'll take immunity :first." ( Book IV, 1330) 

VII 

APRIL 16, 1973, TELEPHONE Co;NVERSATION iV1TH PETERSEN_ 
> ' " ,l 

On April 16, 1973 from 8 :58 to 9 :14 p.m. the President spoke by 
telephone with Petersen.11 (Book IV, 1306) He ask.eel Petersen if there 
were any developments he "should know about," and he rea§,sured 
Petersen that" ... of course, as you know, anything you tell me, as I 
think I told you earlier, will not be passed on ... [b ]ecause I ~now 
the rules of the Grand Jury." ('WHT 966) Petersen told the President 
that Fred LaRue had confessed to the prosecutqrs to participating in 
the crime of obstruction of justice; that he had attended a third 
planning meeting regarding the Liddy Plan with M:itehe11 O;v-HT 
967); and that LaRue. had told Mitchell it was all over, (WHT 968) 
Petersen described LaR ne as "rather pitiful." ('\iVHT 966) · , , 

Petersen then reported 'adq.itional details regarding Ehrliclnnan's 
involvement: that L,id'dy had admitted to Deii,n on ;Tune 10, 1972 that 
he had been present at the ,vatergate break-in and Dean had then :re~ 
ported to Ehrlichman ( ,i\THT 968) ; ai1cl that Colson and Dean were 
together with Ehrlichman when Ehdi:clmi.an advised Hunt to get out 
of to~n. (WHT 969) ' , 

,V1th respect to payments to the w· atergate defendants, Petersen 
reported that he had been informed that Mitchell had reqhested that 
Dean approach Kalmbach to raise funds,' and Dean 'had contacted 
Haldeman and Haldeman had authorized the use of Kalmbach .. ("THT 
969, 975-76) Petersen told the President that Kalmbach ·would be 
called before the Grand :rury regarding the details of the fund-raising 
operation. ('YHT 969) They also discussed the prosecutors' interest 
in the details of the transfe1: from Haldeman .to LaRue of the $350;-
000 ViThite House fund that w·as used for payments to the defendants; 
(WHT976) . ·' . · 

On the following morning, April 17, 1973, the President met with 
Haldernan:12 

· (Book IV, 1312) Early in 'the meeting; the Preside'nt 
passed on the diselosnres Dean had made tot.he prosecutors' regarq.iiig 
Dean's meetino- with Liddy on ,Tune 19, 1'972. (WHT 982) The Presi
dent also told Haldeman that the money issue was critical: "Another 

: ... , l · . 

· 11 On April 11, 1974, the House Jmllciar~· co'n'.imittee subpoen~eci.' the tnpe rt>cor'c1ing 'and 
other materials related to this conversation., The President refusecl to produce ,this 
recording. The President snbmitte<l an Nlited transcript. 

10 On April 11, 1974, the House .Judiciary Committee subpoenae<l the tape recording-and 
other materials relnted to this. com·erisation. • Tl1e .,P.resident refused t.o produce, this 
rt>corc1ing. He submitted an ecllt!Xl transcript. The President did not ,interpo~e such a eia,lm 
with respect of this portion of the conversatio,n. ,· 1, ··, •'" ,• r, 
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th~ng: if yon could get .John and yomself to sit clo"~vn and do so~e hard 
thmkmg about what kind of strategy yon are gomg to have w1th the 
money. You know what I mean." This comment is followed by a dele
tion of "material unrelated to President's action." 13 ('YHT 983) Fol
lowing the deletion, the transcript shows that the President instructed 
Haldeman to call Kalmbach to find out what Kalmbach was going to 
say pean had tol1 him_ rega.rding the purpose of the fund-raising. In 
add1t10n, the President mstructed Haldeman: 

Well, 1be sure t11at Kalmbach is at least aware of this, that LaRue bas talked 
very freely. He is a broli:en man. (WHT 983)" 

At 12 :35 p.m. on April 17, 1973,15 the President met with Haldeman, 
Ehrlichman and Ziegler. (Book IV, 1347) At this meeting, ·he again 
relayed information relating to the ,~ratergate investigation._ The 
President and Haldeman discussed Petersen's opinion, that "·11ile the 
prosecutors had a case on Ehrlichman, ,the Grand Jury testimony of 
Strachan and Kalmbach would be crucial to proof of Haldeman's 
criminal liability. The President returned to the JJroblem presented by 
the funds paid to the defendants-the issne which Petersen had in
formed him was then being explored by the Grand .~ury. The Presi
dent encouraged Haldeman and Ehrlichman to deal "·1th the problem: 
"Have you given any thought to what the line ought to be-I don't 
mean a lie-but a line, on raising the money for these defendants1" 
(WHT 994) He advised Haldeman that, "you .see, you can't go in 
t~ere and s!l,y I didn't know what in the hell he wanted the $250 
for." (WHT 995) 

Later in the meeting, the President discussed with Haldeman and 
Ehrlichman the man Petersen had identified- as critical to the issue 
of Haldeman's liability, Gordoi1 Strachan. The Pi·eside1~t said, "Stra
chan, has got ,to be worked out," OVHT 1011-12) and then pro
ceeded to discuss with Haldeman the £acts a.bont which Strachan 
could testify. At this point, the President told Haldeman that Petersen 
believed that Strachan 11ad received material clearly identifiable as 
telephone tap information. (WHT 1012) .After a brief discussion of 
the issue, the President closed this discussion by saying,"· .. I want 
you to, know what he's [Petersen] told me." (WHT 1013) 

VIII 

APRIL 17, 1973, ME:J!)TING ,v1Tn PETERSEN 

Shortly ~fter his II?eeting with Haldeman, Ehrlichman and Ziegler, 
the President n1et with Petersen from 2 :46 to 3 :49 p.m.1? (Book IV, 

,. In response to Uie Supreme Court declsiop in, Unitetl B~a_tes v. Nimon, the :president 
produced in th<' Di~trlct Court for_ examlnlJctlo!L by Jud,i;e S1rica a tape recor~i:iir of t!llR 
coin-Pr~ation. 'l'hP <li>C!Rlo~ permitted the I'resld<>n_t to rnterp;:>;:e claim;: of _pr1v1lege with 
resp<"ct to parts -of the convPrRatto:i not ·r<'lated to• "t\tergatt>; but the PreR1dent made no 
such claim with rf'Rpect to this port10n of the etmvPrMtion. · • , 

u When the President was tol(l at a later meeting on April 17 tllat Dean hacl tolcl Ehrlich
man that he had revealed to Kalmbach the purpose of the payments, lie suggested that 
Ehrlichman could falsely ;stat!! that.Dean h·nd told Eltrlichman he did not tell Kn.Imbach tlle 
purpo;;e of the p1n·mPnts. (WHT 1201 l 
, , 10 on Aprll :Ll · 1974, the Ho,ise Judiciary, Committee subpoenaed the ta.pe reeo-rding n,nd 
other materlnls' related to thlR conversation. The President refused to produce this 
recording. He submitted an eclitecl transcript. _ • 

10 On April, 11
1 

1974, the Ho,use Judiciar~: Committee subpoenaed the tape recording ancl 
other .iiiaterials iieiated' -fo 'this conversadon. •The President refused to produce this 
recordi'ng." He stibmitted an-edited transcript, ' 
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no 
1397) The President opened the ,discussion by asking if there :w:ere 
anything new that he should kno:v; he also cautioned Petersen ,that 
he did not want to be told anythmg out of the Grand J my, unless 
Petersen ,thought the President needed to know it. (WHT 1060) 
Later in the meeting, they discussed the status of Haldeman, and 
Ehrlidunan if Magruder were indicted., Petersen. suggested the! gov
ernment might name everybody but Halcleman, and Ehdichman as 
uninclicted co-conspirators in order "to giwe yon time: and room to 
maneuver -with respect to the two o:f them." CWHT 1088) , , . 

Petersen reported that LaRne had brokeR down·. and . crjed, like 
a baby when testifying about ,John Mitchell (WHT 1095); tha;t in 
all probability there was not enough evidence to implicate Strachan 
as a principal, that at this point '.he was a fringe character (WHT 
1091-92); that the case against Ehrlichman and Colson '.'as more 
tangential than that against Haldeman (WHT 1081) ; and that Hunt 
had testified in the Grand Jury that Liddy had told him that "his 
principals" ( who remainecl unidentified) had said H1tnt should leave 
the country. (WHT 1083) Petersen also reportecl'that Gray had 
admitted that Dean had tud1ed over documents from Hunt's safe in 
Ehrlichman's presence (WI-IT 1097-98); and that M:agnider··was 
naming Haldeman -and Ehrlichmmi not by first-hand know1'edge, but 
by hearsay'. (WHT 1105--66) · · ,. ; ' · 
. One ,nii1::mte after the end of this ineeting with Petersen, the Pres
ident l'net ag~in with' Haldeman, Ehdichrqan and Ziegler.1' (Book 
IV, 1413) The President relayed the information that Petersen Jiad 
talked to Gra.y and that Gray admitted receiving and destroying the 
Hunt files. (WHT 1U6), The· President then told Haldeman, anq. 
Ehrlichman about his c~mve:rsation with Pete1:sen re,garding the pos
~ibiJity of thefr being',' ;na_med ·. ·as 'I!nfodicted _' co-conspirators in ·~.11 
md1ctment of, Magruder .. The President det~led the nature of ,tlus 
discussion : ·· " ' ·· ' · · ' ' · · · 

. ;, , 'U 

P Here's the situation, l;>asically, (unintelligible) They're ,going, to haul llinl 
[Magl"Uder] h1 court, have him plead guilty, put a statement out because Siriea 
always questions the witnesses who tJlead guilty. They are going to rriar,e it ·a~ 
broad as they can and as narrow as they can at the same time.·By being as broald 
as they can, they are going to say that he has named certain peo1>1e ancl tney 
are going to name a group of people that is nonindictable co-conspirators. 
They're going to include everybody on .that list. I said, "Is Dean going to be on 
that list?" He said, "Yes." He said, "Frankly (unintelligible) not inelude Hal de• 
man and Ehrlichman, which give you an option." I said, "Are you telling me that 
if Haldeman and Ehrlichman decide to take leave, that yoti will not then pro
ceed with the prosecution:• "No," he said, "I don't mean that." He said, "What 
I mean is that they are not going to appear oi1 that list.µ,nd tha,t (unintelligible} 
Grand Jur-y and make case there (unintelligible). So,there•s-the--, - . 

E Well, whether we take leave or not doesn't effect the list that they reaid off. 
P Yes. Yes. 
E Oh, it does? Yes, it does. They will put us on the list if we don't take leave? 
P Yes, because otherwise, he says, he says Sirica is going' to question '"Ma-

g~uder and he's going to question (unintelligible) and it appears (unintelli
gible). If he does that, then it will appear that the Justice Department again is 
covering up, (WHT 1116-17) · ' ' 

Between April 17 and April 25, 19'73, Petersei1 .repqrted to the Pres
ident that lie det-0etor tests· ·had been ,adlllini~~e,red to Magruder a~d 

, 
11 On April 11, 1974; the House Judiciary ·committee ·subpoenaed the tape reeording and 

other materials related to this com'ersatlon. The' Preslc!ent refused fo'·p~oduce tlils 
recording. He submitted an edited transcript. ' · ' ,. ·· , • 
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to Strachaa1. Strachan contrrtdicted :Magruder's testimony that :Ma
gru_der had given Stra?lrn1~ t.he ·:Liddy Plan budget and summaries 
of mterceptecl commumcahons for ,delivery to Haldeman. Strachan 
fa.iled his test; Magruder passed his; and Petersen advised the Pres
i~lent of these .fac:ts,, (Peter:sen testh11,qny, 3 HJC 102) In spite of the 
fact_ tha,t U1e President knew. who was telling the truth,.he did not help 
Assistant Attorney General Petersen form a judo-ment as to the cred-
ibility of Magruder or Strachan. · ~ 

IX 
. ' 

IMMUNI'l'Y FOR DEAN 

During the course o~ the Gnmd Jury in'vestigation the President 
triec!, to persuade· Petersen to refuse to grant immunity to Dean. On 
April ;15, 1973, Petersen told the President that Deai.1 was attempting 
to provide en~mgH evidence to secure i~munity from prosecution_. 
(Petersen testimony, 3 HJC 82) The President was aware that.Deal). 
possessed information that could implicate Haldemah, Ehrlichman, 
Colson, and possibly the President himself in the Watergate matter. 
On April 14, Deaii. tolcl Haldeman and Ehrlichman., that the prose• 
cut-0rs ha~ lold }:tis l~";y~rs that.they were ~argets of the, Gi:a:n~ Jury 
and that m Dean's opinion they could be mchcted on obstruction of 
justice charges. (Book IV, 699-701) On the same day, the P,resident 
said to Haldeman arid Ehrlichman that they sh1:>i1Tcl find out abo1it 
Dean: "· .. To find otit-let me put it this way. You've got to find out 
what the hell he is going fo say. (unintell'igibl~,) which i$., frighten-
ing}-0 me, ('li.I!-intelligible)" (WHT 540) · . , · , . _· 
· Under the 1mmnmty statutes, the power to obtam a.court orde1~.of 
in'lmunity ·is giv~n to United' States Attorneys acting w~th the ap
proval of 'the Attorney General, 'the Deputy· Attorney General or 
designated Assistant .Attorney General .. (18 U.S.C. § 6003) The Pres
ident does. not have the'power to grant immunity. Although t]1e Presi
dent issued no order 'to Petersen about frnmnnity for Dean, the Pres
ident discouraged ·its use; With0,u't immunity, Dean was less_ likely to 
testify. • · , · · · · 

,. After·retersen told the Presid<mt that Dean was seektng ii:nmuni~y, 
the Pres1clel'i.t· closely followed· the status of pea.n's negotiations with 
the prosecutors. At a meeting with Petersen on April, 16, 1973, the 
President asked a:bout the deal with Dean.' · · 

Petersen told the President that ·while there w,as no d'ea;l 'with Deai1; 
Dean's counsel wanted one. Petersen said he was considering grant
ing immunity to Deah if he coul,d 'provide evideiic~ that coul,d be used 
to convict hi()'her-µps. (WHT 885.:..~o) 'l'he President was tpld that 
Dean's negot~tion tactic~ cot1ld present an important t~reat not o~ly 
to Haldeman · and Ehrhchman, but also to the President. (\VFIT 
925-26) : · ' : : ';: . ' , , '. . 

On April 17, 1973'; the Presi~~~t 'di~cussed with Haldem~~'l the ~hreat 
that Dean's efforts to secure immumty presented: "Dean 1s trymg to 
tell enough to get immunity and that is frankly wh!J,t it is Bob:." 
Haldeman responded, "That is the real problem we've got. " tR 

, 1s on April 11 11}';4, the House J'udiciary Committee subpoenaed the tape recording and 
other materials' related to -this conversation. ·The President refused to 'produl!e thls 
recording. He submitted an edited transcript. '· , ', 
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(WHT 986,87) At a meeting later in the day, Ehrlichman relayed to 
the President Colson's recommendation that denying immun~ty to 
Dean would discourage him from providing harmful informat;on to 
the prosecution. Ehrlichman sta:tecl further that: · 

Colson argues that if he is not given immunity, then he has even more incen
tive to go light on his own malfactions and he will have to climb up and he will 
have to defend himself. (WHT 987-88) 

Later in the meeting, the President acknowledged that "Petersen's 
the guy that can give immunity .... " and "Doon is the guy that he's 
got to use for the purpose of making the case." (WHT 993-94) 

After discussing Colson's recommendation, the President, Halcle
man and Ehrlichman considered the matters about ·which Dean might 
testify. They expressed concern tha-t Dean could disclose facts relatmg 
to the Ellsberg break-in; "the !TT thing" (WHT 1029); and Dean's 
conversation with the President on March 21, 1973 regarding the pay• 
ment to Hunt. (WHT 991, 1031-34) The meeting ended with.thn 
President deciding to get Petersen in to tell him tl~at the President 
did not want anybody on the 'White House staff to _be giYen immunity. 
(WHT 1051-52, 105~) . . 

Later in the afternoon of April 17, 1973, the President met witl:J, 
Petersen. The'President warned Petersen that any immunity grant to 
Dean would be interpreted as a "straight deal" CWHT 1078) on Peter~ 
sen's pa1t to conceal the fact that.Petersen had provided Dean with 
Grand ,Jury information during the summer of 1972. The President 
stated that. while he did not care whet.her Petersen inmmunized 
Strachan or other "second. people" CWHT 107'7), he did not want 
Petersen giving immunity to Dean. (WHT 1077-:79) Near the e1id of 
the meeting, Petersen objected to the President's proposed public 
statement opposing grants of immunity to Administration officials,,and 
reminded the President that he :felt it was a terribly important tool 
for the prosecutors to have available. (WHT 1101-02) 

,vithin an hour, the President issued a· public announcement on 
W'atergate, including the statement that the Pi-esident :felt that no 
individual holding a position of major importance in the Administra
tion should be granted immunity. (Book IV, 1420) Two clays later 
the President met with the attorneys for Haldeman and Ehrlfohman. 
(Book IV, 1513, 1515) The President described Dean as a "loose can
non" and told t:he,:m that he had put out his statement on 'immunity 
b~c~use_ the pr?secutors were 11t that point hung up on the quest.ion of 
g1vmg 1m1!1muty to Dean. (WHT 1239-40) , 

On Arml 18, 1973, the President called Petersen.10 (Book IV, !471) 
Petersen has testified that the President "was rather .ano-ry" (Bo£>k 
IV, 1474) and cheyrnd Petersen out for having granted i~munity to 
Dean. (Petersen testimony, 3 H,JC 98,176) Petersen denied that Dean 
had been granted immunity and told the. President he would check 
with the prosecutors and call the President back.20 In this second call, 
Petersen assured the President t.ha.t. Dean had not. been oiven immu
nity. When Petersen reported this' denil!,1, the President :Uid he had.~ 

,. On April 11, 1974, the House Judiciary Comi:nlttee subpoenaed the ,tape recording ~nJ 
other materials related to this eonversation. The President refuse!l to prodiice this 
recording. He submitted an edited transcript. Petersen has testified that the edited tran-
script Is not fully accurate. (Petersen testimony, 3 HJC 176-78) · ·· . 

20 On Aprl_l 30, 1974, the H9use Judlciar,yA:!ommlttee subpoenaed the tape recording· and 
other materials related to this con-versat!on. The.Presldenbdenied ,that the ,coriiversation 
was recorded. i-, ,,.,,,.1 ,1 :, .. f',: 1 1 , ; :' _•\~, .. ,1 
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tape to prove his contention. (BookIV, 1474-75; Peterson testimony, 
3. I-I.TC 97) , . · 
. By t!1e end 0£ April, the prosecutors' negotiations with Dean £or 
urunumty were br,oken off, and Dean did not receive immunity :from 
prosecution. (Petersen testimony, 3-HJC 117) 

X 

OTHER CONTACTS '\VITH PETERSEN PRIOR TO ArRIL 27, 1973 

From April 18, 1973 tht·ough April 30, 1973, the date of Haldeman's 
and Ehrlichman's resignations, the President continued his series of 
mee~ings and telephone calls with Petersen. 21 (Book IV, 1532-34) 
Durmg a telephone conversation on the evening of April 18, 1973, 
Petersen informed the President that the Department of Justice had 
received information tha't Himt and Liddy had broken into the offices 
of Daniel Ellsberg's psychiatrist.22 ·The President told Petersen that 23 

that was a national security matter and that Petersen should stay 
away from it. (Book VII, 1959-62; 1956-66) The President did not 
disclose to Petersen on March 17, 1973 that Dean had told him that 
Hunt and Liddy had broken into Dr. Fielding's office (WHT 157-
58) ; that on March 21, 1973 Dean had told him that Ehrlich
man had potential criminal liability for the conspiracy to burglarize 
the Fielding office ( HJ CT 105) ; or that on the afternoon o:f March 21, 
1973 Ehrlichman had told him that the Fielding break-in was an illegal 
search and seizure that might be sufficient at least for a mistri.al in the 
R1lsberg prosecution. (HJCT 139; Petersen testimony, 3 HJC 15~) 

At many of the meetings with Peterscn_dming this period the Pres'i~ 
dent continued to seek information on the progi'ess o:f the ·watergate 
investigation· and on the evidence that 1,:as peing accurimlated against 
Haldeman and Ehrlichman. (Book IV, 1535--41) Durii1g thi:fperiocl, 
the President also met :frequently with 'Haldeman and Ehrlicliman.24 

(Book IV, 1469-70, 1558; Meetings and Connrsations between the 
President and J olm Ehrlichman, April 18-29, 1973) 

The President.k1tcw by this time. that Haldeman ,vas a ·prime suspect 
of the Grand Jury investigation. On April 15, 1973, Petersen had rec
ommended to the President that Haldeman be dii;nnissed because o.f his 
alleged involvement in various Watergate-related matters (Pet~rsen 
t,estimony, 3 HJC 82) ; ,from that date Peter~en had kept the President 
informed about the evidence against Haldeman. On April 17, 1973, 
Petersen also told the President that the evidence on Haldeman, Ehr
lichman and Colson indicated that Haldeman was the most directly 
irivol\,ed. 25 (vVHT 1080) By A,pril 25, "1973, tl~e President was aware 

21. On May '30 'an!l June 24, 19·74. the Honse Judlclary Committee. subpoenaed-the tape 
recording an<l other materials related to the April 19, 1973 conversation. The President 
refused to produce this recording. , . ,., on April 11 1974 tl1e House Judiciary ·eoninfittee subpoenaed the tape recordmg and 
other.mate.-ials related to this conversation. The 'Pvesident responded •that the conversation 

wo;,;~le1:;e0rf~~~tificd "that could have refnrPcl el.tiler to knowlc<1ge of the 'break-in· or to 
knowle,li:re of tbe report to the prosecutors." (Petersen te~flmony, 8 HJC 163) ' 

"'Ou May 30, 1974, the House,Judloinry Co'mmittee.subp9enaed the!tnpe recerdlng ancl 
other materials related to 19 such conversations. The President refused to produce these 
recordings. (Book IX. 1060-64) · · 

:ro On April 11 1074, the House Judiciary Committee subpoellaed the ta.pe· recording and 
otl1er materials' related to; this conversation. 1Tke· Presld·ent .. refused to .produce this 
reeordlllg. He submitted an edited transcript. 
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that the issue of the payments to the ·w atergate defendants and Halde
man's role in thi.s and other matters were being investigated by the 
Grand Jury. {WHT994-95) · . 

On April 25, 197.3, the President directed Haldeman to listen to the 
tape of the March 21 conversation with Dean. (Book IX, 108, 114) 
Dean had been speaking to the prosecutors during April; Haldema~ in 
listening to the tapes would be able to prepare a strategy for meetmg 
whatever discJosures Dean might make. 

On April 25, 1973, pursnant to the President's direction, Haldeman 
requested and received twenty-two tapes of Presi<1ential conversations 
during February, :l\Iarch and April 1973. (Book IX, 108, 114-15; 123) 
On the a:fiernoon of April 25, 1073, Ha]del)mn listened to the. March 
21, 1973 morning conversation. In listening to the recording of this 
meeting, Haldeman made twenty pages of detailed notes on its con
tents~ (Book IX, 116) ,\.t 4 :40 p.m. on April 25, 1973, Hal~eman met 
with the President aml reported to him on the contt'nts of thQ tape. 
(Book IV, 1558, 1562) The President instrncte~1 Haldeman to listen to 
the March 21 tape again. (Book IX, 118,126) 

The meeting between the President and Haldeman on April 25, 1973 
ended at 5 :35 p.m. (Book IV, 1558) Two minutes later, at 5 :37 p.m., 
Petersen entered and met with the President for more than an hour. 
(Book IV, 1618) The President did not inform Petersen of the taping 
system, the contents of the March 21, 1973 tape, or of the fact that 
Haldeman had been directed to listen to it and had done so that very 
day. (Petersen testimony, 3 HJC 102) , , 

On April'26, 1973, Haldeman again received the group of tapes, in
cluding the March 21 tnpe. ( Book IV, 1560, 1563) He listened again to 
the 1\farch 21 tape and reported to the President. (Book IX, 119..:.21) 
On April 26, 1973, Haldeman mid the President met for more th,an 
:fhre hou~s.26 (Book IX, 1~6) Haldem~n·s r1:,view and his meeting with 
the President also were not reported to Petersen. 

XI 

APRIL 27, 1973, MEE'l'INGS 'Y\TITH PETJ-:RSKX 

On April 27, 1073, the President met twice with Petersen. (Book IV,· 
1633) They discussed the Grand ,Jury investi~ation and the Pr~si
dent's concern about rumors that Dean was implicating the President 
in the ·watergate matter. ('WHT 1257-93) Petersen assured the Presi
dent that he had told the prosecutors that they had no mandate to 
investigate the President. ('WHT 1259) In this context, and 01ie day 
after discussing with Haldeman the contents of the March 21 tape, the 
President made the following statement to Petersen about his con
versation with Dean about the payment to Hunt: 

. . . let me tell you the only conversations we ever had with him, was that 
famous March 21st conversation I told you about, where he told me about 
Bittman coming to llim. No, the Bittman request for $120,000 for Hunt. And I 
then finally began to get at them. I explored with him thoroughly; ''Now what 
the hell is this for?" He said, "It's because he's b~ackmailing Ehrlichmah." 

•• On May 30, 1974. the House Ju<lielary Commiftee shbpoenned the tape reeordim,s and 
other materials related to the conversations of April 25,' '1!}73 and April 26 ,1973. The 
President refused to produce these recordings. (Book IX, 1036,:il:060-64)· · 
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Remember I said that's what it's about. And Hunt is going to recall the seamy 
side of it. And I asl,ed him, "Well how would you get it? How would you get it 
to them?" so forth. But my purpose was to :find out what the hell had been going 
on before. And believe me, nothing was approved. I mean as far as I'm con
cerned-as far as rm concerned turned it off totally. (WHT 1259) 

At. his second meetipg, witl?, P€tersen on April 27, 1973, the President 
provided Petersen with another version 0£ the events occurring on 
March 21 and March 22, 1973: 

Dean. You will get Dean in there. Suppose he starts trying to impeach the 
President, the words of the President of the United States and says, "Well, I 
have information to the effect that I once discussed with the President the 
question of how the possibility, of the problem," of this damn Bittman stuff I 
spoke to you about last time. Henry, it won't stand up for five minutes because. 
nothing was done, and fortunately I had Haldeman at tlu1t conversation and he 
\\"as there and I said, "Look, I tried to give you this, this, this, this, this, and 
this." And I said, "'Yhen you finally get it out, it won't work. Because, I said, 
"Frrst, you can't get clemency to Hunt." I mean, I was trying to get it out. To 
try to see what that Dean had been doing. I said, "First you can't give him 
clemency." Somebody has thrown out something to the effect that Dean reported 
that Hunt had an idea that he was going to get clemency around Christmas. I 
said, "Are you kidding? You can't get elemency for Hunt. You couldn't even think 
about it until, you know, '75 or something lil,e that." Which you could, then 
because of the fact, that you could get to tlle--ah-B11t nevertheless, I said you 
couldn't give clemency. I said, "The second point to remember is 'I-low are you 
going to get the money for them?' If you could uo' it; I mean you are talking about 
a million dollars." I .?,sked him-well, I gave him several ways. I said, "You 
couldn't.put it thrQugh a Cuban Committee could you?" I asked him, because to 
me he "~as sounding so damned ridiculous. I said, "Well under the circumstanl'.!es," 
I saicl, "There isn't a damn thing we can do." I said, "It looks to me like the 
problem is John 1\Iitchell." l\Iitchell came down the next day and we talked about 
executive privilege. No.thing else. Now, that's the total story. And-so Dean
I just want you to be sure that if Dean ever raises the thing, you've got the whole 
thing. You';-e got that ,vhole thing. Now kick him straight-." (WHT 1278-79) 

XII 

CONCLUSION 

After March 21, 1973, the President acted to avoid the indictment of 
Haldeman, Ehrlichman and others at the White House by concealing 
,vhat he kne,v about their involvement in ·watergate and the cover-up, 
by personally misleading Attorney General Kleindienst and Assistant 
Attorney General Petersen, by personally obtaining information from 
Petersen :in order to convey that information to subjects- 0£ investiga
tion, by personally plannmg false and misleading explanations for 
Haldeman and Ehrlichman, by personally urging Petersen not to grant 
immunity to Dean in order to make it more difficult for the Depart
ment of Justice to build a case against.Haldeman and Ehrlichman, hy 
persoiially directing the coaching of witnesses corruptly using infor
mation in preparing a defense strategy,·and by personally instructing 
witnesses to give untrue testimony. 
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THE PRESIDENT'S INTERFERENCE ,vrTH THE SENATE 
SELECT COMMITTEE ON PRESIDENTIAL CAMPAIGN 
ACTIVITIES 

I . 

'IN TRODUOTION 

The President's strategy in Murel\ and April, 1973, ,-ms not ~nly'~li
rected at blocking thejnvestigation by the Department of Justice, but 
also at narrowing and thwarting the hearings of the Senate Select 
Committee on Presidential Campaign Activities ,(SSO). 

II 
POLICY TowA'ku SSC,Pmo'R TO lVI.~rncb 21 1, l!,)1,H .· 

On February 7, 1973, the SSC ·wa's establishPd by ~u~anim<:t~S vote of 
the'Senate to investigate 1972·P1'esic;lential campaign fundtarsmg prac
tices, the ,vatergate brea~-in and the: concealme11t of e,·idence relating 
to the break-in. (Book III, 522-25). . : 

On February 10 .and 11, 1973, Hahfoman, Ehrlichman, Dean and 
Special Counsel to the President Richard Moore· met at La Costa, 
California to discus·s strategy to deal with the propos~d. SSC hearings. 
The President ·wanted to know what strategy should be adopted on 
e.xecutive privilege and other similar matters. The meetings lasted be
tween 8 and 14 hours. (Book III, 536) The President decided that 
CRP rather than the ,17hite H9use ,,oukl take primary responsibility 
for the defense on 'Watergate-related matters and that ,John Mitchell 
should be asked to coordinate activities. (Book III, 546) They dis
cussed possible dilatory tactics with respect to the SSC hearings, such 
as monetary assistance to the attorneys for the :VVatergate ,defendants 
in seeking judicial delay of the hearirtgs. T11ey .agreed Moore would go 
to New Y 0rk to speak to Mitchell about the group's discussions and 
Mitchell's role in preparing for the hearings. (Book III, 539-4:0) 

On February 28, 1973, the Senate Judiciary Committee opened its 
hearings on the nomination of L. Patrick Gray to be F'BI Director. 
The Gray hearings focused on the initial FBI·investiga'tion of vVater
gate and especially upon the actions of Gray and Dean. During the 
hearings, committee members discussed Dean's being called to explain 
his receipt and use of FBI files during the investigation. .. 

Prior to February 27, 1973, and again in the first• week of March, 
Dean explained to Ehrlichman that the President would not be ·able 
to assert executive privilege with respect to Dean because Dean had 
so little personal contact with him. (Book III, 598~604, 610-11) On 
February 27. the President met with-Dean and directed him to assume 
responsibility for \i\Tatergate-related matters. (Book III, 600, 608) · 
On February 28, 1973, the President instructed Dean that his staff 

(116) 
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would not testify before the SSC or the Sena.te Judiciary Committee, 
but ,vould ans"·er written interrogatories. The President directed Dean 
to tell Attorney General Kleindienst, who was to meet with Senator 
Ervin, about the President's policy as to executive privilege. The 
President said" ... our position is written interrog·atories, wlnch they 
will never probably accept, but it may give us a position, I mean it'd 
be reasonable in the public mind.'" (HJCT 20) The President told 
Dea.n to tell Attorney General Kleindienst, "you keep it at your level; 
d~n't say the President told you to say. . . [T]his is the position, 
Dick, you should take." (HJCT 26) · 

In a March 2, 1973 news conference the President stated that Dean's 
investigation showed that no member of the ·wnite House staff had 
knowledge of or was involved in ·watergate. (Book III, 745) The 
President asserted executive privilege for Dean and said that he would 
not allow Dean to testify before any congressional committee. When 
asked if he would change that position in hght of allegations of illegal
ity and impropriety against Dean, the President said he would answer 
that question when the issue arose. The President also promised to 
pr°'·ide a statement on executive privilege. (Book III, 746). 

The Presiaent and Dean met nineteen times in March, at the Presi
dent's request; they had not met at all in the months :from Deeember, 
1972 to February 27, 1973. had never before met alone, and had been 
together on only nine occasions since January, 1972. (Book III, 969-75) 

On March 6 and 7 the President and Dean discussed executive privi
lege guidelines that would cover :former as well as present White 
House personnel. { Book III, 756, 761) On March 10 the President 
told Dean the statemei1t on executive privilege should be released be
fore Dean was called as a witness by the Senate Judiciary Committee 
so that it would not appear to be issued in response to the Gray hear
ings. (Book III, 786-87, 791) 

On March 12, 1973, the President issued his policy statement on 
executive privilege. The statement said that executive privilege would 
not be used to prevent disclosure of embarassing information and 
would be invoked only in "the most compelling circumstances where 
disclos1J1re would harm the pulblic interest .... " (Book HI, 796) . 

On March 13, 1973, the President, Haldeman and Dean discusse'd 
listing Colson and Chapin, both of whom had left the ,i\Thite House, as 
private "consultants" to the President so that they could continue to 
claim executive privilege with respect to the future communications 
'';ith the 'White Ho1:1se regarding ,v atergate: 

HALDEMAN. 1Say, did you raise the question with the President on, on, uh, Colson 
as a consultant? . ' 

DEAN. No, I didn't. 
HALDEMAN. Was that somebody {unintelligible]? 
DEAN. It was-the thought was-
PRESIDENT. [Unintelligible] 
DEAN. well [unintelligible] it's a consultant without doing any consulting-

Yeah. 
HALDEMAN. He wanted it [unintelligible] 
D);:AN. He wants it.for continued.prqtection on, uh- . 
HALDEMAN. ·Solely for the purpose of, of executive privilege protection. So 

that- · · ' , .. . 
DEAN. One of those things that's kept down in the personnel office, and nothing's 

done on it. 
PRESIDENT. What happens to Chapin? 

.: DEAN. Well, Chapin doesn't have quite the same problems appearing that Colson 
will. 
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HALDEMAN. Yeah but-you have the same, you, you have the same problems as 
Chapin appearing versus Colson. , 

PRESIDENT. Well, can't--'l'hat would IJe such an obvious fraud to have both of 
them as consultants, that that won't work. I think he's right. Uh, you'd have 
to leave Chapin-

HALDEMAN. Well, you can't make Chapin a consultant, I-we've already said 
he's not. 

PRESIDENT. Yeah. 
DEAX. Yeah. (H.JCT 47)' 

Haldeman .sug-gested that the consulting ag~·eeme_nt b_e back date~ 
to the previous Saturday, so that C'olson's relationship with the Presi
dent would be continuous. (HJCT 48) 

On March 13, 1973, during his meeting- with the President, Dean 
discussed his role in the cover-up (H,JC'T 50-51) ; the perjury of 
Strachan, Magruder, and Porter (H,TCT 67, 71); Segretti's activ~ties 
and their supei·vision by Chapin ( H.JCT 50, 74-75) ; C'olson's relation
ship with Hunt (HJ('T 70-71); ancl Kalmbach's fnndraising and 
campaign contributions activities. (H,JCT 50) On March 15, the Presi
dent reiterated his refusal to a110\v Dean to testify at the Gray hear
ings, claiming there ·was "a double privilege, the lawyer-client rela
tionship, as ·well as the Presidential privilege." (Book III, 899) 

On March 20, 1973: the President asked Dean to prepare a general 
statement about the i1wolvement of '\Vhite House staff members. 
in Watergate. The President wanted to refute charges that executive 
privilege was part of the cover-up. The President explained to Dean: 

You've got to have something where it doesn't appear that I am doing this itl, 
you know, just in a-saying to hell with the Oongrf'ss and to l1ell with the people, 
we are not going to tell you anything hecause of I~xecutive Privilege: That, they 
don'·t understand. But if you say, "No, we are willing to cooperate," and you've 
made a complete statement, but make it very incomplete. (WHT 168; Book III, 
987) 

On the afternoon of March 21, 1973, the President held another ex
tensive discussion of using the report to be drafted by Dean to mislead 
and divert the SSC's inquiry into the ·watergate matter. (H,TCT 132, 
136-39, 143-44) The Dean report was to describe generally the White 
House investigation o:f "ratergate and to minimize the involvement of 
White House personnel. (See Deception and Concealment, p. 82.) 
At the afternoon meeting on March 21, Ehrlichman said that the 
Dean report might have the effect of reducing the scope of the SSC 
inquiry . 

. . . the big danger in the Ervin hearings, as I see it, is that they will, they will 
run out, uh, leads into areas that, that. it would be better not to have to get into. 
But, uh, if, uh, Baker, you know, under hii:; direction-Uh, and if you could put 
out a basic document that would, uh, define a limitecl set of issues, uh, even if 
you, you don't try to concentrate on target, you just might,have something .... 
{HJCT132) 

III 

POLICY AFTER M,\RCfl lll, 1973 

On 1\rfarch 22, 1973, Mitchell came to ·w ashington £01· a meeting 
with the President, Haldeman; Ehrlichmnn and Dean to develop a 

1 Colson testified that sometime around l\Iarch 8 or 9, 197::l, he c11scussed with Denn and 
Haldeman the posslbl!!ty of being retained as n White House consultant. Re further testified 
that he signed a consulting agreement either at the time he left th~ White Rouse (March,10, 
1973) or shortly thereafter. (Colson testimony, 3 HJC 322) · 
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new strategy to keep criminal liability away from the President's 
closest subordinates, as well as to use executive privilege and the Dean 
r~port. (Book III, 1267-75) At the Marclr 22 meeting there was a 
discussion of revised strategy that. Ehrliohman called a "modified 
limited hang 011t."· (HJCT 179) This combined providing the Dean 
report to the committee with a limited wai,·er of executire privilege 
to a1l_ow cert a ih "White House aidl's, specifically Colson, Hal~eman and, 
Ehrhchman, to appear before the SSC;, prl'forably in private sessions. 
Mitchell argued, however, against. permitting Dean to testify. 
( tl.J t,;}.' 16) >,~Mdeman sai~ that tlw Presiclpnt's previous positip:{l 0!1 
executive privilege looked like "tl~e only actwc step you've [the Pres1-
~eil~] taken to cover up the 'Watergate all along," and that "th,e guy 
s1ttmg at home ·who watches .John Chancellor" wonders "W11at the 
hell's he covering up~ If l1e's got no problem why doesll.'t he let them 
go and talk?" (HJCT 164-65) 

After deciding to adopt a limited waiver of executive privilege as 
part of' the· "modified lim~ted h~11;g out" strntegy; th~ President d~s
cussed ways to use executive pl'lv1lege to negotiate with the commit
tee for a compromise on conditions governing staff appearances and 
the bounds of the committee's investigation. Ehrlichman suggested 
turhing the Dean 'report ov~r to the committee as a quid pro quo for an 
agreement "on how witnesses will be treated up there." (HJCT 161) 
The report, if limited to the conclusion that no one in the Wl1ite Hotise 
was involved in Watergate; could also be used to support an argu
ment for limiting the committee's inquiry. The President indicated 
that he ,nnted such a report forwarded to the SSC, and he indicated 
that the report could be 'billed as all the information the White House 
then possessed : · · 

This is everything ·we lmow; Mr. Senator .... This is everything we know; 
I know nothing more. This is the whole purpose, and that's that. If you need 
any further information, my, om· <'Otmsel will furnish it, t'ih, that is' not in 
here .... (HJCT 18:l;) 

The. Presidei1t stressed the i1n·portance of testimony being tal,ren in 
e:x;ecutive session so that the· cla:hn of executive privilege to a particu
lar question ·woulcl not create the unfavorable irhpression often asso-
ciated with a Fifth Amendment plea. (H,JCT 182) · 

On the evening o:f April 14, the President talked to Ehrlichman, 
who suggested that if Mitchell were indicted) Mitchell's lawyers would 
fight to delay the SSC. (WHT (ifi5-57) The President suggested that 
would leave the committee "hanghig for a while," and that if hear
ings were delayed it might 1be possib1e to "get off the damn executive 
privilege" and put the President "in the position of being as forthcom
ing as we can." ( 'WHT 657-58) 

On April 17, 1973, the· President stated publicly that the White 
House and the SSC had decided oi1 ground rules that would permit 
the appearance of White Honse aides in public session . .(Book IV, 
14-20) Shortly after the President:,acknowledged the certamty of .ap
J)earariees at public hearings by· former and present ~ides, he asked 
lT,a.lcleman to listen: to cert.ain rec.orclings qf Presidential _coµversations 
to confirm ·vdiat fransr>ired dui:·ing: the. President's MarcJ:i 21 meeting 
with Dean. (Book IV, 1567) ' 
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IV 

HALDEMAN'$ TESTIMONY 

The President was particula;r.ly concern.ed about the .~harges ex
pected to be made against him by Dean. On April 25, 1973, Hald~man, 
at the President's direction, listened to the ta.pe of the March 21, 1973 
morning meeting among the President, Dean and Haldeman. (Book 
IV, 1567, 1569) He made twenty pages of notes from the tape and 
immediately reported to the President. During this meeting, the Presi
dent decided that Haldeman should listen again to the March 21 tape 
to determine answers to certain points of doubt raised by the tap~. 
Haldeman listened to the ta.pe again and r~ported to the President. 
(Book IX, 109-21) On April 26, 1973, Haldeman and the President 
met for approximately five hours.2 (Book IV, 1558) . 

On June 4, 1973, tlie President listened to tape ·recordings of certain 
of his conversations in February and March, 1973. (Book I~, 170-7,2). 
During the day the President spoke with Haig and Ziegl(}r about their 
March 21 conversation. The President said : 

PRESIDENT •..• Well, as I told you, we do know we nave one problem: It's that 
damn conversation of March twenty-first due to the fact that, uh, for the reasons 
[unintelligible]. But I think we can handle that. 

HAIG. I think we ca-, can. That's, that's the--
P.RESIDENT. Bob ean handle it. He'll get up there and say that-Bob will say, 

''I was there; the President said-". {Book IX, 177-78} 

Haldeman appeared before the SSC on July 30, 31, and Augl!lst-1, 
1973. (Book IX, 434-35) He testified about the substance of the 
President's March 21 morning meeting with Dean. He testified, 

(a) That the President said, "[T]here is no problem in raising 
$1 million, we cari do that, but it would be wrong." (Book IX, 
436-37, 440) 

(b) That "There was a reference to his [Dea:n's] feeling that 
Magruder had known about the Watergate planning and break-in 
ahead of it, in other words, that he. was aware of what· had 
gone on at Watergate. I don't believe that there was any reference1 

to Magruder committing perjury." (Haldeman testimony, 8 SSC 
3144) , ,, 

Later, the President himself said that Haldeman had testified 
accurately. 

V 

CONCLUSION 

President Nixon's attempts to cover up the facts of Waterg~te 
included an effort to narrow and divert the SSC's investigation. The 
President directed the preparation· of an "incomplete'' Dea:11 report to 
mislead the committee and narrow its inquiry. He' attempted, to 
extend executive privilege to former ri;ides and: .attempted to invok~

1 the doctrine to prevent their testimony. After headngs began, fals~ 
testimony w~s give!l to pre:'ent t.he __ truth from emerging, testimony 
that the President himself cohfirmed, · 

• On May 30, 1974, the House Judiciary Committee subpoenaed the tape recording and 
other materials related to the conversations of April 2-5 and 26, 1973. The President refused 
to produce these recordings. 
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APRIL 30; 1973 TO THE PRESENT 

I 

PLEDGE oF CooPERA'l'tON 

On April 30, 1973, the President accepted the resignations of Halde
~nan, ;Ehrliclnnan and Kleindienst. He requested and received the res-
1gnat10n _of D~an. (Book I~, 132} In his pub1ic statement announcing 
these res1gnahons, the President described Haldeman and Ehrlichman 
as two of the finest public servants it had been his privilege to know. 
(Book IX, 134) The President told the American people that he 
wanted them to know beyond a shadow of a clonbt that during his term 
as President, justice ,would be pmsued fairly, fully and impartially, 
no matter who was inYolved. The President pledged to the American 
pe?ple that he would do everything in his power to insure that the 
gmlty were brought to justice. (Book IX, 135) The President said 
that he had given Attorney General designate Elliot Richardson 
absolute authority to make all decisions beal'ing upon the prosecution 
of the "VVatergate case, and related matters. (Book IX, 134-35) On 
May 9, 197a, the President reiterated that both his nominee for Attor
ney General ancl the Special Peosecntor·that Richardson would ap
point., in-.this case, would have the total cooperation of the executive 
branch of this government. (BookJX, 141) 

On May 21, 1973, Richardson, appeared with Special Prosecutor 
designate Archibald Cox before the Senate ,Judiciary Committee. In 
l'esponse to requests by Senators on the Committee for assurances with 
respect to .the Special Prosecutor1s authority, Richardson submitted 
to the Committee a statement of the duties, authority, and responsi
bilities the Special Prosecutor would han'. The statement, which in
co1rporated the views of. Members of the Senate ·Committee, pro,·ided 
the Special Prosecutor _with jurisdiction 01·C'e offenses ai•ising out of 
the unauthorized entry into tho DNC headquarters at the '\Vatergate, 
offenses arising out :of the 1972 Presidential election, allegations in
volving the President, members of the ·white House staff or Presi
dential appointees an_d other matters which !he Special Pr~sec~1tor 
consented to have aiss1gned by tlie Attorney Creneral. The gmdeh3:es 
also prodded that the Special Prosecutor would have full authority 
for determining.:whether to eon test- the assertion of executfre privilege, 
or any other testimonial privilege and that he would not be remoYed 
except -for "extraordinnry improprieties." The ghidelines h1ter were 
pubhshed as a :formal Department of Justice regulation. (Book IX, 
150)· · , · ... , · , . , ·' : . 

On May 22,-197;3, the President stated publicly that Richardson had 
<lemonstrntt><l his own determination to sec the truth brought out: "In 
this effort he had my full support." The President also said that 
executiYe pridlege would not be i11,,oked as to any testimony concern
ing possible crimin~l_ conduct. or discussions of possible criminal con-

;' c12'1) 1 •· • • · 
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duct, in the matters presently under investigation, including _the,¥ ater
gate affair and the alleged cover-up. (Book. IX, 153) In spite of ~hese 
statements, on May 25, 19737 just before Richardson was sworn m as 
Attorney General, the President mentioned privately to Richardson 
that the waiver of executive privilege extended to testimony b~t not to 
documents: (Book IX, 157) This reservatio!1.had not be~n ra1sed_11or 
alluded tom any way during the Senate Judiciary Committee hearmgs 
on Richardson's nomination. 

II 

REFUSAL· To PRO•VIDE DocuMENTS 

Beginning in April, 1073, documents 11ecessary to the '\Yatergate 
and related investigations were tra.nsferred to rooms in the EOB 
to which all investigators were denied access. (Book IX, 163, 
258-59) On April 30, 1973, the day he resigned, Ehrlichman instructed 
David Young to make sure that all papers involving the Pfombers 
were put in the President's files, where all investigators would be 
denied access to them. Ehrlichman told Young that, before he left, 
Ehrlichman himself would be putting some papers in the Preside;nt's 
files. (Book IX, 128-29} Other White House aides including Halde
man, Dean, Strachan, and Buchanan had their records transferred 
to the President's files as well. 

On June 11 ancl June 21, 19'73, the Special Prosecutor wrote to J. 
Fred Buzhardt, the President's Counsel, requesting an inventory-of the 
files of Haldeman, Ehrlichman, Mitchell, LaRue, Liddy, Colson, 
Chapin, Strachan, Dean, Hunt, Krogh and, Young; -and other files 
related to the w·atergate investigation. Buzhardt informed Cox that 
the President would review the request and would decide upon it and 
other requests from the Special Prosecutor. After many weeks, Cox was 
told that the President had denied his request for itn inventory. (Book 
IX, 258,260-61) Those documents which were turned over to Cox were 
not delivered until after a long delay. Certain ,i'\Thite House ]ogs:and 
diaries requested by Cox on June 13, 1973, were not delivered for more 
than five months. The White House file on ITT, originally requested 
on June 21, 1973, was not produced until August. ·(Book IX, 5192-93; 
884) · , 

On August 23, 1973, Cox requested from the White House certain 
records concerning the Pentagon Papers and the Fielding break-in. 
(Book IX, 504-07) On October 4, 1973, Cox repeated the request. 
(Book IX, 508-10) On August 27, 1973, Cox requested White House 
records on the electronic surveillance of Joseph Kraft. (Book IX, 
518) None of these documents was prod1:1ced while Cox was-Special 
Prosecutor. (BookIX,302, 511) 

In September, 1973, prior to his appearance before the Senate Select 
Committee and the "Watergate Grand Jury, Special Assistant to the 
President Patrick Buchanan ·was instructed by '\Vhite House counsel 
not to take certain documents from the White House, but to tra;nsfer 
them to the President's files; to which ·all investigators have been denied 
access. (Book IX, 600-02) · 

III 

CONCEALMENT OF THE TAPING SYS~M 

Evidence bearing on the truth or :falsity of allegations of criminal 
misconduct may be contained in recordings of conversations between 
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the President and his staff. The President attempted to conceal the 
existence of these recordings (Book IX, 179-80, 246) and, once their 
existence -became known, refused to make them availruble to the-Special 
Prosecutor. (Book IX, 408, 426) The President discharged Cox for 
ii1sisting on the right to obtain lihem through judicial process. 

Before the existence of the 'White House taping system was dis
clos.ed, Special Presecutor Cox was advised that the President had a 
tape o.f his April 15, 1973, meeting with John Dean. On June 11, 1973, 
Cox Fequested access to that tape. On June 16, Buzhardt, after speak
ing with the President about Cox's request, informed Cox that the tape 
in question was a dictabelt recording of the President's recollections of 
the events of April 15, 1973, and that it would not be produced. (Book 
IX, 246-47, 253) On ,June 20, 1973, Cox wrote to Buzhardt stating that, 
on April 18, 1973, when Henry Peterse:n Wfl,Fl i11 ~harg-e of th'.' ~Tn~er
gate investigation, the President had offered the tape to him. (Book 
IX, 244-45, 248-49) Buzhardt never told Cox that all conversations in 
the Oval Office, the President's EOB office, and :from certain tele-
phones were recorded. , 

On July 16,, 1973, ten weeks after Cox's fl rst request :for the April 15 
tape, Alexander Butterfield pwblicly disclosed before the Serrate Select 
Committee the existence of the vVhite House taping system. (Book 
IX, 380-81) Two days later, the Presiden.t ordered the taping system 
disconnected, and custody of the tapes. transferred from the Seoret 
Service to a White House aide. (Book IX, 385-86) On July 18, 1973, 
Special Prosecutor Cox requested tapes of eight Presidential conver
sations. (Book IX, 389-92) On ,Tuly 20, 1973, Cox wrote Buzhardt to 
ask that all necessary steps be taken to insure the integrity of the tapes, 
that custody of the tapes be limited and that access to them be docu
mented. (Book IX, 394) On July 25, 10'73, Buzhardt replied in 
writing: 

. . . I am glad to 'be able to assure you that the tapes you referred· to therein 
are being preserved intact. The President lias sole personal control of those tapes 
and they are being adequately protected under secure conditions. 

The President confirmed this in a letter to Senator Sam Ervin, on 
July 23, 1973. {"Presidential Statements," 7/23/'73, 29) 

IV 

THE DrscHARGE OF SPECIAL PROSECUTOR Cox 

On July 23, 1973, when the President refused Cox's request for tapes, 
the Special Prosecutor issued a subpoena for recordings of nine Presi
dential conversations. (Book IX,.408-10, 414.:_16) On August 29, 1973, 
Judge Sirica ordered the procl~ictiqn o~ these recordi1_1gs for in camera 
review. (Book IX, 586) On O_cto'b~r 12, 19'73, th~ Umted States 9?urt 
of Appeals dismissed.the President's ~ppeal and upheld Judge Smca's 
or;der. (Book IX, 74~) . . · . . . . . 

RatJ1er than comply with the co_urt. order, the Presi¢l~nt s~t in 
motion a chain 0£ events that culmmated one 'V\7e~k later m. the, dis
charge of Cox. On October 17, 1.973, at the President's. direction, 
Atto1;ney, J:rer:,eraJ .Rich~rdson rel~yecl. to_ Cox a White H~-qse prop?sal 
whereby; 1~ heu of the in earn,e?'a mspect;i9n of the recordmgs required 
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by the Court's decision, Senator John Stennis would verify White 
House transcripts of the ·tapes. ( Book IX, 762, 766-67) Richardson 
told Cox that the question of other tapes·and documents would be left 
open for later discussions. The next day, Cox replied that the Presi
dent's proposal was not, in essence, unacceptable. (Book IX, '767) The 
President, through Special Counsel Charles Alan ·wright, ordered 
Cox, as an added -condition of the proposal, to refrain from going· to 
court for additional tapes and presidential documents. (Book IX, ·791-
92, 795) Richardson wrote the President that while he had th0ught the 
initial proposal: reasonable,• he did not endorse the new . condition. 
(Book IX, 812-13) · , . 

On the evening of October 19, 1973, the P'tesident issued a statement 
ordering Cox to agree to the proposal and to desist from issuing 
subpoenas fo1· tapes a,nd documents. (Book IX, 800) On October 20; 
197a, Cox said that his responsibilities as Special· Prosecutor com
pelled him to refuse to obey that order. (Archibald Cox Press Con
ference, October 20, 1973, 3-4, 6-'7, 16-17) The President ,then in
s~ructed Richardson to ,discharge Cox. Richa_rdso1:1-r~:fuseg and· re
signed. When the President gave the same mstrnct1on to Deputy 
Attorney General Rucke]shaus, Rnckelshaus;also refused and resigned. 
(Book IX, 817, 819) The President then directed Solicitor General 
Robert Bork to fire Cox, a,nd Bork did so. Later that night, 'White 
House Press Secretary ~iegler announced that the ofi.i~e of Special 
Prosecutor had been abolished; (Book IX, 823-'-25) · 

There is evidence that the President's decision to discharge Cox was 
made several months before October 20, 1973. On June 27, 1973, the 
Special Prosecutor :formally requested that the President furnish a de
tailed narrative statement covering the conversations and incidents 
described by Dean before the Senate Select Committee. Cox noted that 
the President had been named as someone with information about ·the 
involvement of a number of persons in a major conspiracy to obstruct 
justice. He suggested that the President attach copies of all relevant 
transcripts and other papers or memoranda to his narrative. (Book 
IX, 318-19) On July 3, 1973, General .Alexander Haig, who had 
replaced Haldeman as the President's Chief of .Staff, called Rich\l,rd
son, in connection with a news story that Cox was investigating expen
ditures at the "\iV estern "White House a,t San Clemente, and told Rich
ardson that it could not be part of the Special Prosecutor's responsibil
ity to investigate the President and that the President might discharge 
Cox. (Book IX, 331) On July 23, 1973, Haig again complained 
about various activities of the Special Prosecutor. Haig said that the 
President wanted a "tight line drawn with no further mistakes," and 
that "if Cox does not agree, we will get rid of Cox." (Book IX, 331-32) 
On, July 15, 1973, Buzhardt, responding to Cox's request of June 27, 
1973, said that, at an apprdpriate time, the President intended publicly 
to address the subjects, being considered by the SSC, including Dean's 
testimony. In his public statement of August 15, 1973, the President 
said that the record before the SSC was le:Qgthy, the facts·complicated, 
the evidence confusing and that he had ·on May 22, 19'73 issued a.'de
tailed statement addressing the charges that had been made against the 
President and that he would not deal with the various charges in de
tail. ("Presidential Statements;''' 8/15/73, 33) In an affidavit submitted 
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to the House .Judiciary Cominittee, Richardson has said that, when 
he met ·with the P;resident in late September or early October 1973, 
'~[a]~ter we finished our discussion about Mr. Agnew, and as we were 
walk1ng t?ward the door, the President said in substance, 'Now that 
we have drnposed o:fthat matter, we can go a,head antl get rid of Cox.'" 
(Book IX, 159) 

Aft1:r the President discharged Cox, resolutions cal1ed £or the Presi
dent'~ 1mpeachf!lent were int~odnc~d in the House. Bills ~alling :for t~e 
creat10n o:f an mdependent mvest1gatory agency were mtroduced m 
the House and Senate. ( Cong-. Record, October 23, 1973, H9356; Cong. 
Record, October 24, 1973, H9397; Cong. Record, October 23, 1973, 
S19439, S19443--44, S19454, H9354, H9355 ; and Cong. Record, Octo
ber 24, 1973, H9396) Under tremendous public pressure the Presi
dent surrendered to the conrt some subpoenaed tapes and offered ex
planations for the absence of others. (Book IX, 1230, 673, 677, 878) 
The President then authorized the appointment of another Special 
Prosecutor. (Book IX, 833) 

V 

REFUSAL TO COOPERATE WITH SPECIAL PROSECUTOR JAWORSKI 

On October 26, 1973, the President announced he had decided that 
Acting Attorney General Bork would appoint a new Special Prose
cutoi;._ The President stated that the Special Prosecutor would have 
independence. He would have total cooperation from the executive 
branch. The President added that it was time for those who were 
guilty to be prosecuted, and :for those who were innocent_ to be cleared. 
(Book IX, 883) On November 1, 1973, Acting· Attorney General 
Robert Bork named Leon Jaworski Special Prosecutor. (Book 
IX, 847) 

On February 14, 1974, Jaworski wrote to Chairman Eastland of 
the Senate Judiciary Committee that, on February 4, Special Counsel 
to the President James St. Clair had informed Ja·worski that the Presi
dent would not comply with the Speeial Prosecutor's outstanding 
requests. Jaworski also said that St. Clair had informed him that the 
President re:fnsed to reconsider his decision to terminate cooperation 
·with the Watergate investigation and would not produce any tape 
recordings of Presidential conversations related to the Watergate 
break-in and cover-up. The President had also refused to cooperate 
with the investigation of politfoal contributions -by dairy interests or 
the investigation of the Plumbers. (Book IX, 936-38, 945) 

VI 
TAPES LITIGATION 

On April 16, 1974, Ja:w:orski, joined by defendants Colson and Mar
dian, moved that a trial subpoena be iss1ied in United States v. JJ/itohell 
'directing the Pr~sident. to prodhce tapes ·and documents relating to 
specifj:c conversa~ion,s b~tween the Pre~ident and th.e defendants and 
potential witnesses. On,April 18, ~9J4, '.Juc1g-e Siriea gr_anted the 190-
tion. ( Book lX, 988-89) Judge Smca demed the President's motion 
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to quash the subpoena. The President appealed to the Court of Ap
peals. Because of the public importance of the issues presented and the 
need for their prompt resolution, the Supreme Court o:f the United 
States granted the Specal Prosecutor's petition :for certiorari before 
judgment. On-July 24, 1974, the Court orderecHhe President to turn 
over the subpoenaed tapes and documents to Judge Sirica for an in 
camera inspection. The Court stated that neither the doctrine of sepa
ration of powers, nor the need for confidentiality of high level com
munications, without more, could susta.in an absolute, unqualified 
presidential privilege of immunity from judicial process under all 
circumstances. The Court further stated that the President's general
ized assertion of privilege must yield to the demonstrated, specific need 
for evidence in a pending criminal trial. ( U1iited States v. Nixon, 
"Criminal Cases," 162-63, 182, 189) 

On May 28, 1974, Jaworski asked Judge Sirica to turi1 over to the 
Special Prosecutor a portion of the tape of a September 15, 1972 meet
ing among the President, Haldeman and Dean. Both Haldema'!:i. and 
Dean had testified that the discussion concerned IRS treatment of op
ponents of the ·white House. (In 1·e Gmncl Jury, Misc. 47-73, Affida
vit, May 28, 1974) Judge Sirica ruled against the President's claim of 
privilege on ,Tune 12, 1974, and the President appealed. (In re·Grand 
Jw·y, Misc. 47-73, Order, June 12, 1974, and Notice of Appeal, June 14, 
197 4) The appeal is pending. Judge Sirfoa denied the request of coun
sel for the Committee and the letter request of Chairman Rodinp that 
Committee counsel be permitted to listen to the portions the Septem
ber 15 tape in question and that the transcript of the conversation 
which he had ordered delivered to the Special Pt·osecutor also be 
delivered to the Committee. 

VII 

ALTERED AND MISSING EVIDENCE 

A.18½lllinute Gap onbtneft0,197~ Tape 

After the Court of Appeals, in Nimon v. Sirioa, required the Presi
dent to surrender the tapes that Cox had subpoenaed, the Presi
dent informed Judge Sirica that some of the material was unavail
able-specifically, that there was an 18½ minute g-ap on the Jtme 20, 
1972 conversation between Haldeman and the President. and that 
there was no April 15, 1973 tape of his conversation ,Yith .Tohn. Dean 
and there was no June 20, 1972 tape of the telephone conversation be-
tween the President-and Mitchell. ( Book IX, 836,869,871) · , 

On August 6, 1974, the President's special counsel St. Clair told Chief 
,Tudge Sirica that a conversation between the President and Charles 
Colson, also on June 20, 1972, had never existed. 

The erased meeting between the President ancl Haldeman occurred 
approximately one hour after Haldeman had been briefed on ,Water
gate by Ehrlichman, Mitche11, and Dean:. all of. ,,·horn' knew of the 
·white Honse and CR}"> involvement. KkincliN1st, who· arrived' 55 
minutes aftel' th,at briPfing meeting had be~un. had been told by 
Liddy that those iin-oh·ed in thf> break-in wen• ·white Honse or CRP 
employees. Haldeman's notes show that Buzha'r-dt has aclmowledo-ed 

''~ , I 0 
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th.at the only erased portion of the tape was the conversation dealin~ 
w1~h Watergate. (Book II, 108, 112,, 153, 237-38, 240-43, 246, 249-50 J 
It 1s a :fair inference that the crasC'd conversation of ,June 20, 1972, 
contained evidence showing what the Presicleut knew of the involve
ment of his closest advisors shottly after the 'Watergate break-in. 

There is no record that the tape in question was ever taken out of the 
tape vault until the weekend of September 28, 1973, when it was deliv
ered by the President's Special Assistant Stephen Bull to the Presi
dent's personal sec,·etary Rose Mary "\Voods. ( In 1•e Gmnd J1try, Misc. 
47-73, Exhibits 7, 7(a), 112 and 113) From October 1, 1973, when the 
Uher 5000 tape recorder was delivered to Miss vVoods, until November 
13-14, 1973, when the 18½ minute gap was discovered, the Uher-5000 
tape recorder and the June 20, 1972 EOB tape were in the possession 
of Miss ·woods, where the President also had access to them. (Rose 
Mary ·woods testimony, In 1·e Gmnd Jury, Misc. 47-73, November 26, 
1973, 1214-16; November 28, 1973, 1432-33) 

On November 21, 1973, the Court and the Special Prosecutor were 
informed of the gap. (J. Fred Buzhardt testimony, In J'e GrandJury,. 
Misc. 47-73; November 29, 1973, 1614-15, 1617) Judge Sirica app9inted 
an advisory panel of experts nominated jointly by the President's 
Counsel and the Special Prosecutor to examine various tape record
ings, including the .Tune 20, 1972 EOB tape, and to report on their 
findings. (Book IX, 870-71) The panel unanimously concluded that: 
(i) the erasing and rerecording which produced the buzz on the tape 
were done on the origi1:i,al tape; (ii): the Uher 5000 recorder machine 
used by Ro$e Mary Woods probably produced the buzz; (iii) the 
eraslhes and bi.1zz recordings were done in at least five to nine separate 
and· contiguous segments and required hand operation o:£ the controls 
of the Uher 5000 recorder; and (iv) the manually erased portion of 
the tape originally contained s,peech, which, because of the manual 
erasures and rerecordings, could not be covered. (An analysis of this 
report is set forth in Appendix A.) 

B. April ·15, 1973 Tape and Dietabelt 

The President said that, because the tape on the recorder in the 
White House taping system at his Executive Office Building office ran 
out, the April 15, 1973 tape never existed. He has also said that the 
dictabe1t of his recollections of the day_ (referred to.by Buzhardt in 
his ,Tune 16, 1973 letter to Cox) could not be located.2 (Book IX, 860) 
Among the conversation$ that would have been recorded on the eve
ning of April 15, 1973 was a meeting between the President and Dean. 
Dean testified, prior to the disclosur.e of the taping system, that he 
thought the Presid~nt might have recorded that conversation. His sus
picion was aroused because the President asked leading questions, went 
to the corner of the room, and said in a low voice that he had been fool
ish to discuss Hunt's cJemency with Colson and that he had been jok
ing "·hen he i:iaid one million dollars for the Watergate defendants 
could be raised. (Book IV, 1044-46) . 

. ' 

• On No,'.ember 12, 1073, the PreRiden:t Hnnonncerl that he wouhl supply the tapes of two 
conversations with Dean on April 16, 1973 in lieu of the Anrll 15 conversation. The Presi-. 
dent stated that the substance of the conversations on April 16 was similar to the matters 
discussed on Apr{l ~!:> ,as •~ellected- in ,the,President's notes of tlie meeting. ("P_residential 
Si:!lteinents," ll-1,12/.73, 61) ;1 : ,. ·1 .,,, . · · 
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On April 18, 1973, the President told, Petersen, with reference t<;> the 
substance of his April 15, 1973 ineeting with Dean, t~at he _had_ 1t_ on 
tape. (Book IV, 1474-75) On June 4, 1973; the President listened t.o 
tape recordings of certain of.his conversations in February and March 
1973. (Book IX, 170, 172) When his aide, Stephen Bull, asked which 
additional tapes he wanted, the President said : · " 

PRESIDENT. March twenty-first. I don't need April, I d01~'t need April fifteen. I 
need the si:x:teenth. [Unintelligible] correct. Tliere were two on Apri! si:i::teenth. 
I just want the second [unintelligible]. You can skdp the-April fifteen. 

BuLL. And March twenty-first. , 
PRESIDENT. March twenty-first, that'!'! right, I have those. (Bo~IF IX, 183), 

, In tl;i.e su~mer ~ii 19'7$, during an interview with the Sei1ate.Select 
Committee staff, White IJ:-puse asE)istant Stephen.. Bull stated that in 
late J:une, 1973, Haig called him to request that tlre,April 15 tape of 
the President's conversation with Dean be flmrn to the President at San 
Clemente. Bull said that since there were no further courier flights to 
San Clemente that night, Haig instructed Bull to arrange for the 
Secret Service to play the tape for Buzhardt, so that Buzhrardt could 
brief the President by telephone on its contents .. (Book. IX, 298~99, 
308-09) Later Bull testified at hearings regarding the missing Presi
dential tapes that he had only guessed at the date of the coi1versation, 
and that the President must have been 11e:ferring to the tape of 1. 

March 20 telephonecall.3 (Booli: IX, 311-12) 
, 0. June 20, 197rg Diotabelt. and March 21, 1973 Oassette Gaps · 
In addition to the erased June 20', '1~72 tape and the n:iissi!/-g April i5, 

1973 tape and dictabelt, both of which were in· the sole personal ~ustody 
of the President, other dictabelq, contain gaps. Thebi is a 42-second gap 
in the dictabelt on which the President dictated his recollections of a 
,Tune 20, 1972 conversation with Mitchell. (Book'II, 3'10) There is a 
57-second gap in a cassette on which the President dictat~d his recol~.' 
lections of his March 21, 1973 conversation \.vith Dean. (Book III, 
1249) . 

D. Other Unrecorded Oonversations 

After the Supreme Court's decision in United States v. Nimon, the 
President informed Judge Sirica that som·e of the subpoenaed 
conversations were not· available. Specifically, the President stated 
that six subpoenaed telephone' conversations were placed from or 
received in the residence portion of the "\Vhite House on: a telephone 
not connected to ~he recording system; that the tape ran out. after the 
first fourteen mmutes of the telephone conversation 'l:iet\veen the 
President and Colson from 7 :53 to 8 :24 p.m. on March 2i, 1973; and 
that he had been unable to 'find tape recordings covering three sub
poenaed meetings. ( United States v. llfitchell, Ct. No. 74-lio; Analysis 
and Particularized Claims of Executive Privilege· for Subpoenaed 
Recorded Presidential Conversations, August 6, 1974. 2; · August 9, 
1974;2) . '. · . ' ... 

E. [ nacouraoies in Pre-side11lial Transcripts 

On April 29, 1973, when the President announced that he was pro
vjding approximately 1,200 pages of transcripts of private conver-

, ' ' ' ' 
}l !. 

• Buzhardt has testified that t)J~ taped· conversation .be ·listened to tn-:J"une was a tele' 
~i~~i ix:1"if-rrion between the President and Dean wh!eh took place on- March 20, 1973: 
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sations in which he participated to the House Judiciary Committee, 
he $.tated that these materials, together with those already made avail
able, will tell it all-.that they included all conversations or parts 
thereof all the portions that related to the question of what the Presi
dent knew about ,vatergate or the cover-up and what he did about it. 
(Book IX, 993, 999) 

The House Judiciary Committee has been able to compare eight of 
the edited White House transcripts with the transcripts prepared by 
its staff :from the tapes which the President has turned over to the 
Committee and from tapes in the possession of ,fodge Sirica. ("Com
parison of ,vhite House and ,Judiciary Committee Transcripts of 
Eight Recorded Presidential Conversatfons") The comparison shows 
significant omissions. misattributions of statements, additions, para
phrases, and other signs of editorial intervention in all eight tran
scripts. Presidential remarks are often entirely omitted from the 
W'hite House version, or significantly reworded, or attributed to an
othe1· speaker. 

The House Judiciary Committee transcript of the March 22, 19'73 
conversation among the President, Haldeman, Ehrlichman, Mitchell 
and Dean shows that.the participants continued to talk about ,i'\Tater
gate following the point ·in the discussion at which the ,i'\Thite House 
transcript ends. The White House transcript does not acknowledge this 
omission. In a portion of a discussion with Mitchell omitted from the 
Wb.ite House version, the President said : 

I am perfectly willing to-I don't give a sl1it wliat happens. I want you all to 
stonewall it, let them plead the Ififth Amendment, cover-up or anytbin.g else, if 
it'll save it-save the plan. That's the whole point. On the other hand, uh, uh, I 
would prefer, as I said to you, that you do it the other way. And I would par
ticularly prefer to do it that other way if it's going to come out that way anyway. 

* * * * * * 

... [U]p to this point, the whole theory has been containment, as you know, 
John. 

* * 
,. ,. 

••• Tbat•s the thing I am really concerned with. We're going to protect our 
people, if we can. {HJCT 183) 

At another point in the Committee transcript of the March 22 con
versation, the President talked about getting "on with the cover up 
plan." The Committee and ;White House ,·ersions of the passage in 
which that occurs is set fort.h below : · 

WHITE HOUSE TRANSCRIPT, p. 290 HOUSE JUDICIARY COMMITTEE 
TRANS()RIPT, p. 164 

PRESIDENT. . . . PRESIDENT. 
If I am not mistaken, you thought we If, I am not mistaken, you thought we 
ought to draw a line Mre,- ought to draw the line· where we did 

[unintelligible~ . 
• ,. * * * ,. * 

P Well all John Mitchell is arguing PRESIDENT. But now-what-all that 
then, is that now we use flexibility• J@hn Mitchell is arguing, then, is tpat 

· · now we, we use flexibility. 
in order to get off tlle eoverup line'. ·DEAN.That's correct. 

PRESIDENT. In order to get. on with the 
coverup plan. · · 
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In the March 21, 1973 afternoon meeting among.the President, De~n, 

H'aldeman and Ehrlichma.n, the White House version of thE: transcript 
attributes to Dean a, comment a/bout clemency by the President; 
WHITE HOUSE TRANSCRIPT, p. 252 HOl:SE JUDICIARY COMMITTEE 

TRANSCRIPT, p. 133 
ElIRLICHMAN. 'Well, my, my view is 
that, that, uh, Hunt's· interests lie,, in 
getting a pardor,.. if he can. That ougl)t• 
to be, somehow or another, one of the 
options that he is most particularly· con-' 
cerned about. Uh ... his his indirect con-· 
tacts with John don't contemplate that 
at all. Well, maycye they, maybe they 

E Well, my view is that Hunt's inter
ests lie in getting a pardon if he can. 
That ought to be somehow or another 
one of the options that lie is most par
ticularly concerned about. Now, his in
direct contacts with John don't com
template that at all-(inaudible) 

contemplate it-but they say there's 
going [unintelligible] 
PRESIDENT. I know. 

* * * * * * "' 
D He's got to get that by Christmas, PRESIDENT. I mean he's got to get that 
I understand. by Christmas time. 
E That's right. . . . Dean. That's right .... 

In response to the Committee's subpoena of a :forty-five minute, 
conversation between the President and Dean on March 17, 1973, the 
President supplied the Committee with a three-page transcript that 
deals only with Segretti and the Fielding break-in. (WHT ·157-69)' 
On June 4, 1973, however, the President described the March 17 con-
versation to Ziegler : ,, i 

"[ ... ] then he said-started talking about Magruder, you know: "Jeb's good, 
but if he sees himself sinking he'll drag every:thing with hi~." 

$ * * '* * '' * * 
: ... And he said that he'd seen [. .. '.] Liddy right after it happened. 

And he said, "No omi' in the White House except J)OSSibly Strachan's involved 
with, or knew about it.'' He said, "Magruder had pushed him without mercy.'' 
.... I said, "You know, the thing here is that l\lagrucler [ ... ] put the 

heat on, and Sloan starts pissing 01i Haldeman." I said, "That couldn't be[ ... ]" 
I said, ''\Ve've, ,ve've got to cut that off. We cmi't have that go to Haldem~li.,'(· 

* * * * * * * 
.... And I said, well, looking to the future, I mean, here are the problems. 

We got this guy, this guy and this guy." And ·x said, "Magruder can be one, one 
guy-'8.~d that's going to bring it rcight up home., 'jJ• · · 

That'll bring it right up to the, to the White House/ to the President.'' And I 
said, "We've got; to cut.that back. That ought to be cu;t,out." (Book IX, 299-lp • 

In response to a subpoena o:f•his telephone conversation oh the after-:i 
noon of April 18, 1973, with Assistant : Attorney· General Henry, 
Petersen, the President has provided the,Committee-,with a five-page· 
edited White House transcript. (WHT 1203-07) The transcript is 
not in accord with Petersen's recollection of that conversation. (Peter-' 
sen testimony, 3 HJC 146)' In response to a subpoena of the recording 
of a March 22, 1973, conversation, the President submitted an edite'd:. 
trans~ript, witl\·~11e heading: "Appehd~x 8. Meeting: .Ti1e Presid~ht\', 
Haldeman, Ehrhchman~ ,Dean and Mitchell, EOB Office, March 22, 

•on July 31, 1974,·the Presi<lcnt submitted to' J11<11:1d'llr!rR. purimnrlt to 'the Supreme 
Court's order ln,_Uni,tecl Bta,te8 v. Ni111on, ,particularized ·cln!.ms of executive,prlvilege as j:o, 
~ertaln taped conversations that were ,or<lered turned over to the Special Prosecution Force. 
There is no clnim that any portion of the one hour 1m11 fifteen minute conversntion .. is not 
rele¥;mt to the subject matter before the Court. (Unite<! States v. Jiitchen,··ct. No. 74c:.no, 
Analysis nnd Pnrtlculal'i?.ed, €dnims ·of Exeeutive Privilege for Snbpoenecl Recorded Presi
dential Conversations, July 31, ],974, 1) , . , 
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1973. ( 1 :57-3 :43 p.m.)" Although both White House Jogs and the 
trans_cript itself indicate that the conversation lasted until, 3 :43, the 
fast bne of the transcript begins '•It is 3 :16." The President's transcript 
does· not acknowledge or account ':for this apparent omission of 27 
minutes. 

In response, to a subpoena of the recording of an April 16, 1973, 
conversation with Ehrlichman and Petersen, the President submitted 
an edited transcript, which included an inadvertent repetition of a 
single conversation in two separate sections of the transcript. The 
two versions of the single conversation differ from one another in a 
manner :which indicates not simple misunderstanding of sounds, but 
direct editorial intervention. 

In response to a subpoena of the recordin!! of a Mari;h 27. 1973. con
Yersation with Haldeman, Ehrlichman and Ziegler, which lasted 140 
minutes. the President submitted an edited transcript of 70 pages, 
with 8 deletions ( of unspecified duration) charactcrizrd as "Material 
Unrelnted to Presidential Action." 

tn response to a subnoena of the recording of an April 17, 1973, 
conversation with Haldeman, Ehrlichman and Ziegler, which lasted 
45 minutes, the President submitted an edited transcript of 19 pages, 
with no acknowledged deletions. 

These and other substantive, chronologica,l and typographical anom
a1ies and discrepancies, including inexplicable non-sequiturs, indi
cate that the edited ·white House version of the 35 Presidential con
,,e1'Sations of 'Which the Committee does·not have its own transcripts 
are enm less accurate than the eight conversations o:f which it does. 

On Angust 5, 1974. the President released edited transcripts of 
three of his conversations oT .Jnne 23, 1973, which the Committee had 
subpoened. The, first conversation lasted 95 minutes; the President 
subri1itted a transcript OT M pages, two of which were misnumbered; 
a section of the conversation was transcribed twice, verbatim. The 
second conversation lasted nine minutes. The P1~esident submitted an 
edited transcript of one page. These transcripts confirm the Commit
tee's conclusion that the edited "\Vhite House transcripts reflect exten
sive editorial intervention. 

F. Ehrlichman's Notes 

On ,June 24-, 1974, the Committee issued a subpoena for copies of 
certain of John Ehrlichm:m's notes, which were impounded in the 
White Honse. On ,Tnly 12, 1974, tlrn President said he would furnish 
t.hose copies of Ehrlichman's notes which the President previously had 
turned OYer to Ehrlichman and the Special ProsPcutor pursuant to a 
subpoena authorized by ,Tu<lge Gesell and only after ,Judge Gesell had 
denied the President's motion to quash that subpoena. 

On Monday, July 15, 1974, Mr. St. Clair, the President's counsel, 
rlelivered a package of materials to Mr. Doar, Special Counsel to the 
Honse ,Judiciary Committee. Mr. St. Clair also submitted a letter to 
Chairman Rodino dated ,Tnly 12, 1974, in which it was stated that.the 
materials furnished were "those parts of John Ehrlichman's notes ... 
that were furnished to Mr. Ehrlichman pursuant to his subpoena." 

At nbont the same time, Mr. St. Clair apparently had requested 
that the Office of the Special Prosecutor deliver to him a copy of the 
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set of Ehrlichman notes· of his meetings ·with the President that lfad: 
been filed with the,Court in response to the Ehrlichman subpoena, and· 
furnished to the Special Prosecutor• contemporaneously. Because of a 
misunderstanding on the part of the Special Prosecutor's office as to 
St. Clair's request. the Special Prosecutor delivered the set of notes to -
Doar rather than St. Clair, together with a·forwaroing •letter to Doar, 
a copy of which was sent to St. Clair. Upon 'receipt of the letter, St. 
Clair requested Doar to return the notes, but later modified ·that re• 
quest to seek a copy of what had been delivered to Doar. , , 

A comparison of the Ehrlichman notes furnished to.the Judiciary 
Committee by the President with the Ehrlichman notes received by 
the Judiciary Committee from the Special Prosecutor :shoivs that sub., 
stantial relevant portions were deleted by masking all or a portion of 
pages in the version stippHed to the Committee. Notes covering .eleven, 
meetings between the President and Ehrlichman were not included in 
the materials furnished by the President to the Commit.tee in respohse 
to its subpoena. The omissions were as follows: one meeting on .Time 19, 
1971; three meetings,on June 23, 1971; one meeting on June 29·, ':1.97i; 
two meetings on July 1, 1971; orie meeting on J uiy· 2, 1971; one; meet- , 
ing on July 6, 1971; one meeting on August 12, 197:1 and one meeting 
on January 5, 1972. The Special Prosecutor's submission ,contains 
Ehrlichmah's notes as to :each of those meetings. The notes cover 
some forty-two pages. _ , · · • 

The first, page of the · Special Prosecutor's material contains an 
Ehrlichman handwritten: identification and explanation of the e]even 
"shorthand symbols" employed by Ehrlichman in making his notes. 
Neither that page nor that explanatory· material is included in the 
President's submission to the J udicia.ry Committee in response to , 
the Committee's subpoena. . . . . ' 

The Ehrlichman notes, as delivered by the Special Prosecator but 
omitted in the submission by the President, contain information re
lating to the President'.s dealings with Mr. Ehrlichman and other close 
aides, cabinet officers and other officers of gove11nment directly and 
through aides. The materials contain precise directions, to be carried' 
out by Ehrlichman and others. Among deletions in the President's· 
submission to the committee were references to the Ellsberg case pend
ing before .Judge :Matthew Byme and accounts of efforts, directed by 
the President, to discredit Ellsberg in the media while the case was 
pending. · ' · ' 



23887

CONCLUSION 

After the Committee on the Judiciary had debated whether or 
not it should recommend Article I to the House of Representatives, 
27 of the 38 Members of the Committee found that the evidence before 
it could only lead to one conclusion: that Richard M. Nixon, using 
the po,wers of his high office, engaged, personally ancl through his 
subordinates and agents, in a course of conduct or plan designed to 
delay, impede, and obstruct the investigation of the unlawful .entry, 
on June 17, 1972, into the headquarters of the Democratic National 
Committee; to cover up, conceal and protect those responsible; and 
to conceal the existence and scope of other unlawful' covert activities. 

This finding is the only one that can explain the President's involve
ment in a pattern of undisputed acts that occurred after the break-in 
and that cannot otherwise be rationally explained. 

1. The President's decision on June 20, 1972, not to meet with his 
Attorney General, his chief of staff, his counsel, his campaign director, 
a.nd his assistant John Ehrlichman, whom he had put in charge of the 
investigation-when the subject of their meeting was the Watergate 
matter. 

2. The erasure of that portion of the recordjng of the President's 
conversation with Haldeman, on ,Tune 20, 1972, which dealt with 
Watergate-when the President stated that the tapes had been under 
his "sole and personal control." · 

3. The President's public-denial on .June 22, 1972, of the involvement 
of members of the Committee for the Re-election of the President or 
of the White House staff in the vVatergate burg-lary, in spite of having 
discussed 1Vatergate, on or before .June 22, 1972, with Haldeman, Col
son, and Mitchell-all persons aware of that involvement. 

4. The President's directive to Haldeman on June 23, 1972 to have 
the CIA request the FBI to curtail its 1Vatergate investigation. 

5. The President's refusal, on July 6, 1972, to inquire and inform 
himself ·what Patrick Gray, Acting Director of the FBI, meant by 
his warning that some of the President's aides were "trying to mortally 
wound" him. · 

6. The President's discussion with Ehrlicl1man on July 8, 1972, of 
clemency for the 1Vatergate burglars, more than two months before 
the return of any indfotments. 

7. The President's public statement on August 29, 1972, a statement 
later shown to be untrue, that an investig-ation by John Dean "indicates 
that no one in the ·white House staff, no one in the Administration, 
presently employed, was involved in this very bizarre incident." 

8. The President's statement to Dean on Sept~mber 15, 1972, the 
day, that the ,v atergate indfotments were returned without naming 
hi~h CRP and ,Vhite House officials, that Dean had handled his work 
skillfully, "putting your fingers in the dike every time that leaks ?ave 
sprung here and sprung there," and that "you just try to button 1t up 
as·well as you can and hope :for'the'best." 

L (133) , 



23888

134 

9. The President's discussion with Colson in January, 1973 of 
clemency for Hunt. ·, . •, · .• _' ' 

10. The President's discussion with Dean on February 28, 1973, of 
Kalmbach's upcoming testimony before the Senate· Select Oommit'ttte, 
in which the President said that it would be hard for Kalmbach be
cause "it'll get out about Hunt," and the deletion of that phrase from 
the edited ,¥hite House transcript. • '· . 

11. The President's appointment in March,· 1973, of J eb, Stuart: 
Magrude~ to a htgh government positio1~ when Magruder .had previ
ously perJttred h1msel:£ before the Watergate Grand Jury m oill'der to 
conceal CRP involvement. : . - · , ' 

·12. The President's inaction-in response to Dean's, report of,March 
13, 1973, that Mitchell and Haldeman knew about Liddy's operatio:mat: 
ORP, that Sloan has a compulsion to "cleanse his soul by confession," 
that Stans and Ka1mbaich were trying to get him to. "settle down," and 
that Strachan had lied about his prior know1edge of Watergate- out of 
personal loyalty; and the President's· reply to Dean that Strachan was 
the prob:lem "in Bob's case .. '( , . · , 

J.3·. The President's discussion on March n, 1973, of a plan to limit, 
future ,i\Tatergate investigations by makin,g Colson a White House 
"consultant without doing any consulting," in order to bring. him 
under the doctrine of executive privilege .. , , . . ' 

14. The om;ission o;f; the discussion related to, 1¥ ate,rgate from the 
edited White IIouse transcript,1 submitted to the_ Committee. Qn the 
Judiciary, o:f the President's March 17, 1973,·c.onversation, with Dean,:: 
especially in light of the fact that the President had listened to the 
conversa.tion·onJune4, 1973., . , , :i . 

15. The Pr()sident's i11str.uctior\to Dean on the evening o:f March 20, 
1973, to make his report on ,¥ atergate "very inconwlete,:' and his 
subsequent public statements misrepresenting . the nature of that 
instruction. , .- .. ~, · .. - , ,, • . __ . : · 

16. The President's instruction to Haldema)1 • on: the rporniiig of 
March 2~, 1973, ~hat Hunt's price was pretty .high, but .that they should 
buy the time on 1t. . . _ : · 

17. The President's March 21st, statement to Dean .. ,that, ,he had 
"handled it just right," and "contained it;" and the deletion of the 
above comments from the.edited ,¥hite House transcripts. • 

18. The P:uesident's instruction to Dean on ;J.\farch 21, 1973, to state· 
falsely that payments to the ,¥ atergate defendants had been ma,det 
through a Cuban Committee. , .. , , . • . • ·. · , , , . · 

.19: The President's refusal to inform officials of the Department of 
,Justice that on March 21, 1973, Dean had confessed to obstruction of 
justice,and had said that, Haldeman, Ehrlichman, and Mitchell ,vere 
also involved in that crime. , , , , , : , 

20. The President's approval on March 22, -1973, of a shift in his 
position on executive privilege "in order to get on with the cover up 
plan," t::i:id the discrepancy, in that.phrase, in ,the edited, White House 
transcript. , 1 , , ,,,, , ,, . . •· . , . , • ·.,1,_; ,q 

21. The President's instruction to Ronald Ziegler on March 26, 197:311 

to state publicly that the President.had "absolute and total confidence" 
in Dean. · 
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22. The President's action, in April, 1973, in conveying to Halde
man, Ehrlichman, Colson and Kalmbach information furnished to the 
President by Assistant Attorney General Petersen after the President 
had assured Petersen that he would not do so. 

23. The President's discussions, in April, 1973, of the manner in 
which witnesses should g;ive false and misleading statements. 

24. The President's ctirections, in April, 1973, with respect to o:f -
:fering assurances o:f clemency to Mitchell, Magruder and Dean. 

25. The President's lack o:f :full disclosure and misleading state
m1::nts to Assistant Attorney General Henry Petersen between April 
15 and April 27, 1973, "·hen Petersen reported directly to the Presi
dent about the ""\Va(ergate investigation. 

26. The President's instruction to Ehrlichman on April 17, 1973, 
to give :false testimony concerning Kalmbach's.lrnowledge of the pur
pose of the. payments to the 1Vatergate defendants. 

27. The President's decision to give Haldeman on April 25 and 26, 
1973, access to tape recordings of Presidential conversations, after 
Assistant Attorney General Petersen had repeatedly warned the Presi
dent that Haldeman was a suspect in the ,v atergate investigation. 

28. The President's refusal to disclose the existence· of the ,vhite 
House taping system. 

29. The President's statement to Richardson on May 25, 1973, that 
h~s waiver of executive privilege, announced publicly on May 22, 1973, 
did not extend to documents. 

30. The refusal of the President to cooperate with Special Prosecutor 
Cox; the President's instruction to Special Prosecutor Cox not to seek 
additional evidence in the courts and hjs firing of Cox when Cox re
fused to comply with that directive. · 

31. The submission by the Ptesident to the Committee on April 30, 
1974, and the simultaneous release to the public of transcripts of 43 
Presidential conversations and statements, which arc characterized by 
omissions of ,vords and passages, misattributions of statements, addi
tions, paraphrases, distortions, 11011-sequiturs, deletions of sections as 
"Material Unrelated to Presi'ckntial Action," and other signs of edi
torial iute,rvention; the President's authorization of his counsel to 
characterize these transcripts ,as "accurate;" and the President's public 
statement that the tra:i;iscripts contained "the whole story" o,f the 
1Vateru-ate matter. 

32. The President's refusal in April, May, and,June 1974, to comply 
with the subpoenas of the Committee issued in connection with its 
impeachment inquiry. · · , · 

In addition to this evidence, there ,vas before the Committee the fol-
lmving evidence : , , 

1. Beginning imm'ediatc1y after Jnne 17, 1972, the involvement 
of each of the Presic}ent's top aides and political associates, 
Haldeman, M~tchell, 'Ehrlic1'1man, Colson, Dean, LaRue, 1\far
dian, Magruder,' in the 1Vatergate coverup. 

2. The clandestine payment by Kalmbach and LaRue of more 
than $400,000 to the y\Taforgate defendants. 

3. The attempts by Ehrlichman and Dean to interfere with the 
FBI investigation. 
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4. The perjury of Magruder, Potter, Mitchell, Krogh, 
Strachan, Haldeman and Ehrlichman. ·' 

Finally, there was before the Committee a record of public state-. 
men ts by the President between June 22; 1972, and June 9~ 197 4, 
deliberately contrived to deceive the courts, the Department of Justice, 
the Congress and the American people. · · 

President Nixon's course of conduct following tli,e ·watergate break-, 
in, as described in Article I, caused action not only by his subordinates 
but by the agencies of the United States, including the D<!partnient of 
Justice, the FBI1 and the CIA. It requited perjury, destruction of 
evidence, @bstruction of just.ice, all crimes. But, most important, it re~ 
quired deliberate, contrived, and contin1,1ing deception 'of the Aip.erican: 
people. · · . · ·· · . . ·· ! . · 

President Nixon's actions resulted in ·manife[jt injury to the confi
dence of the nation and great prejudice to the cause of law tj.nd justice, 
and was subversive of constitutional government. His actions were 
contrary to his trust as President and unmindful of the solemn duties 
of his high office. It was this serious violation of Richard M. Nixon's 
constitutional obligations as President. and not the fact that violations 
of Federal criminal statutes occurred. that lies at the heart of Article I. 

The Committee finds, based upon of clear and convincing evidence, 
that this conduct, detailed in the foregoing pages of this report, eon-, 
stitutes "high crimes and misdemeanors" as that term is used in Articl~ 
II, Section 4 of the Constitution. Therefore, the Committee recom
mends that the House of Representatives exercise its constitutional 
power to impeach Richard M. Nixon. 

On Aug~ist 5, 1974. nine days after the Committee had voted on 
Article I, President Nixon' released to the public and submitted to t:he 
Committee on the ,Judiciary three additional eclitt'cl ,vhite I-Io~1se 
transcripts of Presidential conversations that top],{ place on June 23, 
1972, six days foJJowing the DNC 1:)reak-in. Judge Sirica ha,d that day 
released to the Special Prosecutor transcripts of those conver~ations 
pursuant to the mandate' of the United States Supreme Court. The 
Committee had subpoenaed the tape recordings of those conversations, 
but the President had refused to honor the subpoena. 

These transcripts conclusively confirm the finding that the Commit
tee had already made, on the basis ·of clear and convincing evidence, 
that from shortly after the break-in on ,Tune 117, 1972, Richard M. 
Nixon, acting personally and through his subordinates and agents, 
made it his pla11 to and did direct his subordinates to engage in~ course 
of conduct designed to delav, impede and obstruct investigation of'the 
unlawful entry of the headquarters of the Democratic ,National Com
mittee; to cover up, cm\ceal and protect tliose ·responsible; ·and to, con
ceal the existence and scope of other unlawfol ~ov:ert activities. , 
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INTRODUCTION 

On July 29· the Committee adopted Article II, as a:.Uended by a vote 
of 28 to 10. The Article provides : ' 

Usil'lg the powers· of the office of President of the ·United States Richard 1\'.I 
Nixo_n, in violation ?f his constitutional oath faithfully• to execute' the office of 
President of the Umt.ed ~tates and, to the best of his ability, preserve, protect, 
an~ defend the Constitnt1on of the United States, and in disregard of his consti
tutional duty to take .care that the laws be faithfully executed, has repeatedly 
engaged in conduct violating the- constitutional rights of citizens impairing the 
clue ancl proper administration of justice and the conduct of lawful inquiries or 
contravening tlle lnws governing agencies of the executive branch and the pur
poses of these agencies. 

Article II charges that Richard M. Nixon, in violation of his consti
tutional duty to take care that the laws be faithfully executed and his 
oath of office as President, seriously abused po,yers' that only a Presi
dent possesses. He engaged in conduct that yjolated the constitutional 
rights of citizens, that interfered with investigations by federal au
thorities and congressional committees, and that contrn:rened the laws 
governing agencies o:f the executive branch of the federul government. 
This conduct, undertaken for his o,vn personal political advantage and 
not in furtherance of any valid national policy objective, is seriously 
incompatible with our system of constitutional govemment.1 

Fhe instances of abuse of the powers of the office of President are 
specifically listed in Article II. Each involves repeated misuse of the 
powers of the office, and each focuses on improprieties by the President 
that served no ·nilid national policy objectiw. Each of them individ
ually and all of them together support the ground of impeachment 
charged in Article II-that Richard l\f. Nixon, using the power of 
his offict:>, repeatedly engaged in conduct violating the constitutional 
rights of citizens, :impairing the due and proper administration of jus
tice and the conduct of lawful inquiries, or contrav<:>ning the laws gov
ernin~ agencies of the executive branch and the purposes of these 
agencies. 

Richa.rd l\,f. Nixon violated the constitutional rights of citizens by 
directing or authorizing his subordinates to interfere with the impar
tial and nonpolitical administration of the internal revenue laws. He 
violated the constitutional rights of citizens by directing or authoriz
ing unlawful electronic surveillance and investigations of citizens and 
the use of information obtained from the surveillance for his own po
litical advantage. He violated the constitutional rights of citizens by 

1 In some of the instances in which Richard :M:. Nixon abused the powers of his office, 
his unlawful or improper objeeth-e was not achieved. But this does not make the abuse 
of power any Jess sprion~. nor climinii:h the applleability of the Impeachment remedy. The 
principle wa.s stated by Supreme Conrt ,Tustice William Johnson In 1808: "If an officer 
attempt 11n net inconsi~tent with the duties of hi!, Rtation, it is preimmed that the failure 
of the attempt woul!l not exempt him from llablllty to_ impeachment, Should a. President 
head a con1<piracY for the us11rpnt1on of ab~olute power, 1t is hoped that no one will contend 
that clefeating liis mnel1inntlons would restore him to innocenre." Gilchl"i8t Y, Collector 
of Charleston, 10 F. Cas. 355, 365 (No. 5, 420) (C.C.D.S.C. 1808). 

(139) 
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permitting a secret investigative unit within the office of the President 
to engage in unlawful and covert activities for his political purposes. 
Once these and other unlawful and improper activities on his behaJf 
were suspected, and after he knew•or had reason to kno-,v· that his close 
subordinates were interfering with Ia-wful investigations into them; he· 
failed to perform his duty to see that the criminal laws were en£orcecl 
agains,t these subordinates. And he used his executive power to inter
fere with the lawful operations of agencies 0£ the executive branch,· 
incl nding the Depart'ment of Justice and the Central Iilfolligence 
Agency,; i11, order ~o· assi~t in these activities, as i.Yell as. to conceal the 
truth about his misconduct and that of his subordinates and age:nts. ·,, 
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ARTICLE II, PARAGRAPH (1) 

(1) HE HAS, ACTING PERSONALI,Y AND THROUGH HIS SUBORDINATES 
AND AGENTS, ENDEAVORED To OnTAIN FROM THE INTERNAL REVENUE 
SERVICE; IN VIOLATION OF THE CONSTITUTIONAL RIGHTS OF CITIZENS, 
CONFIDENTIAL INFORMATION CONTAINED IN INCOME TAX RETURNS 
FOR PURPOSES NoT AuTHOJUZED BY LAw, AND To CAusE, rn VIOLA
TION OF THE CONSTITUTIONAL RIGHTS OF CITIZENS, INCOME TAX 
AtJDITS OR OTHER INCOME TAx INVESTIGATIONS To BE INITIATED OR 
CoNDUCTE!D IN A DISCRIMINATORY MANNER 

The Committee finds clear and convincinl! evidence that a course. of 
conduct ,vas carried out by Richard 1\1. Nixon's close subordinates, 
with his knowledge, approval, and encouragement, to violate the con
stitutional rights of citizens-their right to privacy with respect to the 
use of confidt>ntia1 information acquired by the Internal Revenue 
Service; their right to have the tax laws of the United States applied 
with an even hand; and their right to engage in political activity in 
opposition to the President. This conduct involved an attempt to inter
fere with the lawful administration of the Internal Revenue Service 
and the proper conduct of tax inquiries by misusing confidential IRS 
information and the powers of investigation of the IRS for the politi
cal benefit of the President. In approving and encouraging this ac
tivity, he failed to take care that the laws be :faithfully executed and 
violated his constitutional oath faithfully to execute the office of Presi
dent and to preserve, protect, and defend , the Constitution. 

I 

WALLACE INVESTIGATION 

On various occasions, President Nixon's' subordinates acting under 
his authority and in order to serve his political interests sought 
and obtained information from the Internal Revenue Service about 
tax investig:ations of citizens. TheJirst .instance of ,vhich the Commit
tee has evidence involves Governor George -v\Tallace. In the spring 
of 1970, ,:vanace was running against Albert Brewer in the Alabama 
primary for the Democratic partv's gubernatorial nomination: A Wal
lace defeat -was considered helpful to the President because 1t would 
lessen Wallace's prospects in the 1972 presidential election. Four hun
dred thousand dollars in campaign funds remaining from the Presi
dent's 1968 campaign was secretly contributed to the Brewer primary 
camoai~. (Kalmbach testimony, 3 H,JC 565, 664-66) , 

IRS information about w·anace was also used to try to defeat 
vVal1ace in the Alabama g-ubernatorial primary. In early 1970 Halde
man foarned, apparently from an IRS sensitive case report,1 about an . . 

1 Sensitive case reports are used by the IRS to inforJl'.! the Secretary of the Treasury, the 
IRS Commissioner and. !lt their discretion. o~her A!l~t:111sti::at1on officials of the existence of 
proce'edings· or inv:estiglj'.tion·s invoh:1ng prominent individuals. , , 

(141) 



23896

142 

investigation of George Wallace and his brother Gerald. Haldeman 
directed Clark l\follenhoff, special councel to the President, to obtain 
a report of the IRS investigation. (Book VIII, 38). According tQ 
Mollenhoff: · , · , ·, ,/ . · · 

I initially questioned Mr. Haldeman's inst;ucfion, 'but upon his assurance tqat 
the report was f:o be obtained at tlie request of the President, I requested the 
report of IRS Commissioner [Randolph] Thrower. (Book VIII, 38) · 

Mollenhoff obtained the IRS report on the "\Vallace investigatiqn 
from Commissioner Thrower. (Book VIII, 38, 41) On March 21, :!,9'10, 
MoUenhoff delivered it to Haldeman on his assurance that it was for 
the President. (Book VIII, 36, 38) · 

Material contained in the report was later transmitted to columnist 
,Jack Anderson. Portions of it adverse to George Wal1ace were pub
lished nationally on April 13, 1970, several weeks before'the prim~ry 
election. (Book VIII, 37, 39, 41) '· · 

After the publication, Commissioner Thrower and the Chief Coun
sel of the IRS met ,vith Ehrlichman and Haldeman, and discussed the 
seriousness of the leak and the fact that an unauthorized disclosure 
constituted a criminal act. 2 Haldeman and Ehrlichman assured 
Thrower that they would take steps to prevent· a· recurrence. (Book 
VIII, 42) 

II 

INFORMATION ANTI AUDITS 

_In the fall of 1971, .John Dean's assistant, John Caulfield, sought 
and obta,ined information from t4e IRS on the :financial status and 
charita:ble contributions of Lawrence Goldberg in order to assess 
Goldberg's suitability for a position at the Committee to Re-elect the 
President. (Book VIII, 138-42) Confidential IRS material was also 
obtained about -a journalist-investigating the affairs of a campaign 
fundraiser and about various prominent <:mtertainers. ( Book VIII, 
156-60, 211) ' ' 

At Haldeman's request, and under D~al'1's direction, attempts wet~ 
made to have tax audits conducted on various other persons. ·There is 
no evidence that these audits were in fact ·undertaken. (Book VUI{ 
176-80) . 

III 

O'BRIEN INVESTIGATlON 

During the spring ,or summer of 1972, .John Ehr1ichman iearned' 
from an IRS sensitive c'ase report that an investigation of Howard 
Hughes' business interests was- 1mder. way. The report .reflected a 
con:µection between the Hughes matters being investigat.ed and the 
personal :finances of Democratic National Committee Chairman Law
rence O'Brien. (Book VIII, 223-24) Ehrlichman ~<;mgll-t and obtain·e~ 
information about O'Brien's tax returns from Assistant to the Coin~ 

• 26 U.S.C. § 7213 prov!c1es In p_art tha,t it "shall be u'nll\.wful for any officer or employ~ 
of the United States to divulge . . . to any person tlle amount or sonrce of fnci>me; profits,' 
losses. expenditures, or any particular thereof, set fortll or ,11sclosed In any income return." 
This section makes suell nctivlty a misdemeanor and t'equir@s the discharge of the guilty 
officer or employee. The IRS considers data obtained in an IRS investigation to be Income 
return information. IRS Reg. § 301.6103(a)-1 (a) (3) (1) (b). 
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rr.iission,er Roger Barth. (Roger BartH testimony, SSC Exectitiv~ Ses
s10n, June 6, 1914, 3...:.6) Ehrlichman also told ·Treasury Secretary 
Shultz ;that the Interna;l Revenue Service should initerview O'Brien. 
The IRS policy then in effect. was that audits and interviews; absent 
statute of limitations and· other compelling cdnsiderations, )VOuld i10t 
be conducted during an election year with respect to oandidates or 
others in politically_sensitiv~ positions. Book VIII, 21il-20) Sin?e the 
1~'72 elect;on _campa1_g11 was m pr?gress, the IRS would not have mter
v1ew~cl O Brien t\nt1l after elect10n day, November 7, but .because of 
Ehrhchman's demands the IRS had a conference with O'Brie11 in mid
August. (BookVIII,219-21) According to Walters: 

IRS interviewed Mr. O'Brien on or :about August 17, 19'72. Mr. O'Brien was 
cooperative although ~he interview \VRS limited timewise, and Mr. O'Brien sug
gested that any further interview be postponed until after the 'election. My recol
lection is that IRS furnished a copy of the Conference Report to' Secretary 
Shultz. A short time thereafter, Secretary Shultz informed me that Mr. Ehrlich
man was not satisfied and that he needed further information about the matter. 
I advised the Secretary that IRS had checked the filing of returns and the. 
examination status of those returns (closed) and that there was nothing else 
IRS could do.. · , -

On or about August 29, 1972, at the request of Secretary Sliultz, I went to his 
office with Roger Barth so that we cou1d conclude review of the O'Brien 
matter and dispose of it. Secretary Shultz, Mr. Barth and I discussed the matter 
and agreed that IRS could do no more. We then jointly telephoned Mr. Ehrlich
man. Secretary Shultz informed Mr. Ehrlichman of that ; I stated that IRS 
had -verified that Mr. O'Brien had filed returns, that those returns reflected large 
amounts of income, that IRS already had examined and closed the returns. and 
that we (Shultz, Walters and Bartl:l.) all agreed that there was nothing further 
for IRS to do. Mr. Ehrlichma11 indicated disappointment, and said to me ''I'm 
goddamn tired of your foot dragging tactics." I was offended and very upset but 
decided to make no response to t4at statement. Following the telephone con
versation, I told Secretary Shultz ·that he could have my job any time he wanted 
it. (Book VIII, 234-35) . . . , 

In early September, Ehrlichmah telephoned Kalmbach and told him 
that O'Brien had IRS problems. He gave Kalmbach figures on 
O'Brien's allegedly unrepoi;-ted income and asked Kalmbach to plant 
the information with Las· Vegas newspaperman Hank.Greenspun, a 
friend of Kalmbach. Kalmha<'h refnsed to 'do so. desnite subseouent 
requests by Ehrlich:n:ian and Mitchell. (Kali9bach testimony, 3 HJC 
615-11) 3 

'IV 

McGOVERN SUPPORTERS 

· Ori September 11, 1912, Dean, at the direction of Ehrlichinan, gave 
to IRS Comm'issioner Walters a list, which had been compiled by CRP 
campaign aide Murray Chotiner, of the names of 575 members of 
George McGovern's staff and contributors to his campaign. Dean asked 

' T '·" / • 

~ According to an atllda;vit of SSC Mjnor!t;v Counsel Fred Thompson, he ;was Informed by 
Special Counsel to the President J. Fred Buzhardt that John Dean reported to the }>resident 
on the IRS investigation of O'Brien on September 15. 1972. (Book VIII, 337-89) In a stall' 
interview, Dean said he did not recall discussing O'Brien's taxes with the President. On 
June 12. 1974, Judge Sirlea held that the conversation from 6 :00 to 6 :18 p.m. on Septem
bex; 15 ·· 1972, Is relevant to the •Watergate S'pec!al Prosecutor's investigation of alleged 
nbuse•of the IRS and ordered that, thiR portion of the tane be turner! over to the Rpec!nl 
Prose<eiltor: ·The Presidimt hns appealed'·J"udlie· Sirlca's order. Judge Cirlca ruled that he 
w\a's wi'thoilt judtcial power, bPCa'll~e ·of restrictions ln an: earlier. Court of Appea1s man
date, Nimon· 'v. Biric<t, ·to.deliver a cop;v bf ·thls tape or transcript ;to the Committee. On 
.Tune 24, 1974, the Committee subnoenaed the tape recording and materials related to this 
13-minute conversation from the President. 
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that the IRS investigate Ol' dev,elop information,about the ,people on 
the list. (Dean testimony, 2 HJC 229) According to Walters: . , 

Mr. Dean stated that he:had not been asked by the President to have·tl:iis 
done and that he did not know whether·the President had asked that any of this 
activity be undertaken. Mr. DeRI!,expressed the hope that the IRS could do this 
in such a manner that would "not cause ripples." He indicated that he was not 
yet under pressure with respect to this matter. 

I advised Mr. Dean that compliance with the request would be disastrous 
for the IRS and for the Administration and would make the Watergate affair 
look like a 'Sunday School picnic' ..•. I advised him that I would discuss the 
matter with Sef!retary Shultz, and that I would rec9mmend t(l Secretary Shultz 
that we do nothing on the reque,st. ·( Book VIII, 239) · 

Two days later, Walters and Shultz discussed the list and agreed to do 
nothing about Dea.n's request. (Book VIII, 275-76) 

During his appearance before the Committee, Dean was asked by 
Representative Railsback about his instructions for giving the list of 
McGovern supporters to Walters. 

Mr. RAILSBACK. Were you instructed to tell Mr. Walters on September 11 
that the President himself had not authorized [the requestJ? , 

Mr. DEAN. I was instructed to not use the Presi'iient's name, that is correct. 
Mr, RAlLSllAOK. And who instructed you? 
Mr. DEAN, Well, that was very clear in my discussions,with Mr. Ehrlichman. 

(Dean testimony, 2 HJC 301) 

On September 15, 1972, the President and Haldeman met and dis
cussed the activities of John Dean. Dean was about to join the meeting. 
Haldeman explained what Dean had been doing: 

HALDE:!.UN, Between times, [Dean's] doing, he's moving ruthlessly on the 
investigation of McGovern people, Kenne(1y stuf(, and all that too. I j,ust don',t 
know how much progress he's making, 'cause I- · · 

PRESIDENT. The problem is that's kind of hard to find. 
HALDEMAN. Chuck, Chuck has gone through, you know, has worked on the list, 

and Dean's working the, the thing through IRS and, uh, in some cases, I think 
some other [unintelligible] things. He's-He turned out to be tougher than I 
thought he would, which is what 

PRESIDENT. Yeah. (HJCT 1) 

After Dean joined the meeting, the :president, Haldeman and 
Dmm discussed nsing federal agencies to attack the President's politi
cal opponents. (HJCT JO, 15) 'rhey spoke of the reluctance of the 
the IRS to follow up on White House co!llplaints.4 (Book VIII; 333) , 
Dean te5tified before the Committe,e about this portion of the Septem
ber 15, 1972, conversation: 

·1 am not sure how directly or specl:flcally it came up, but there was a, indeed, 
a rather extended discussion with the President on the use of IRS. He made 
some ratl1er specific comments to ml:', which in turn resulted in me going back to 
Mr. Walters again. , , 
... [A]s I recall the conversation, we "·ere talking about the problems of 

having IRS conduct audits, and l told !Jim that we hadn't lieen very succes.sml 
at this because Mr. Walters had told me that he just didn't want to do it. I 
did not-I did not push him. As far as I was concerned I was off the hook. I had 
done what I had been asked, and I related this to the President. (Dean testimony, 
2 HJC229) 

• This segment of the eon,ersat!on \\'M obtained aedilentally when the September 15, 
1072 tape was rerecorded for the Committee at the White House. On June 24, 197,4, the 
Committee s11bpoenaeil the tape recording and materlals,relatEJil to.,the ,conversation among 
the President, Haldeman and Dean :from 6 :00 to 6 :13 p.m., and betwl)en the. President and 
Haldeman from 4 :43 to 5 :27 p.m. The President refused,to,su,bmlt these recordings. 
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Dean also testified that the President said that if Dean had any 
problem with Shul_tz or t4e·IRS, Dean should tell the President, who 
would straighten it out. (Dean testimony, 2 HJC 229) Dean testified 
that it was his impression :tlhat the September 15 meeting was not the 
first- time the President had been h'dvised of the requested audits of 
McGovern supporters (Dean testimony, 2 HJC 301); and that;itfter 
September 15, he believed his authority with respect to approaches to 
the IRS came directly from the President. (Dean testimony, 2 HJC 
250)· . 

As a:result of-his·conversation with the President, Dean again con
tacted Commissioner vValters ori September 25, 1972. (Dean testimony, 
2.HJC 229,350) According to Commissione'r vValters: 

[Dean] inquired'as to what pro~ress I had made with respect to the list. I 
told him that no progress· had ·been made. He asked if it might be possible' to 
develop information on fifty-si:x:ty-se,•enty of the names. I again told him that, 
although I would consider the matter with Secretary Shultz, any activity of this 
type would be inviting disaster. (Book VIII, 354) 

"\iV:alters again discussed the matter with Schultz and they decided to 
do nothing with respect to Dean's demand. (Book VIII, 280-85, 354) 

V 

IRS SOURCES 

On :March 13, 1973, the Fresident, Haldeman and Dean discussed the 
President's "project to take the offensive" with respect to the Senate 
Watergate hea,rings. The President mentioned the difficulty of obtain
ing information about contributions to the l\foG~vern campaign. The 
President asked Dean, ''Do you need anJ IRS [unintelligible] stuff?" 
Dean answered: 

[TJhere is no need at this hour for anything from IRS, and we have a couple 
of sources over there that 1 can go to. I don't have to fool around with Johnnie 
Walters or anybody, we can get right in and get what we need. {HJOT 50) 
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ARTICLE II, PARAGRAPH (2) 

( 2) HE MISUSED THE F1mERAL BuREA u OF lNVES'l'IGATioN, THE SECRET ' 

SERVICE, .AND OTHER EXECUTIVE PERSONNEL, IN VIOLATION OR DISRE

GARD oF THE CoNS'l'ITU'l'IONAL RIGHTS OF CITIZENS, BY DIRECTING on 

Au'l'IIORIZING Suen AGENCIES on PERSONNEL To CONDUCT OR CoN~ 

TINUE ELECTRO:NIC SURVEILLANCE OR OTHER !:NVESTIGATIONS FOR 

PURPOSES UNRELATED TO NATIONAL S1tCURITY, THE ENFORCEl\'IENT OF 

LA ws, on ANY OTHER LAWFUL FUNCTION OF Hrs OFFICE; lb Dm 
Dm1~C'l', Au-ruomzE; on P1rn:M:IT nrn UsE OF INFORMATION OBTAINED 

THERJmY FOR PoRPOSES UNRELATED TO NATIONAL SECURITY, THE 

ENFORCRi\IENT OF LA ws OR ANY OTHER L.\ WFUL FuNCTION OF Hrs 
OJ<'x'ICE; AN"u HJjl D10 DIRECT THE CoNcEALJ\IENT, oF CERTAIN R.Ec

on.os :IYIAm-: BY THE FEDERAL BuREA u OF INVESTIGATION OF ELECTRONIC 

SURVEILLANCE 

The Committee finds clear and convincing evidence that Richard M. 
Nixon violated his constitutional oath and-his constitutional duty to 
take care that the laws be faithfully executed by directing or authoriz
ing executive agencies all(l personnel to institute or continue unla-w ful 
e]ectronic surveillance and investigations, in violation or disregard 
of the constitutional rig·hts of citizens. The surveillance and investi
gations served no lawful purpose of his office; they·had no national 
security objecti\'e, although he fa]sely nsed H, nationi1I secmity pretext 
to attempt to justify them. Information obtained from this surveil
hrnce was used by his subordinates, 'ivith his authorization or permis
::.ion, for his.political a.dvan,tage; and the FIBI recor:ds of electronic' 
surveillance were concealed at his direction. 

I 

Trrn FBI "'\VrnETAPs 

In tl1e spring of 1969, the President. authorized the FBI to install 
wiretaps on the home telephones of a number of government em• 
ployees and newsmen.1 (Book VII, 147) This decision was made about 
the time of the appearance of an aTtic1e by ,Villiam Beecher in The 
New Yor!t: Times ·which disclosed the bon;bing of Cambodia by the 
United States Air F~rce. (Book VII, 148-49) It was not known 
whether Beecher's article ·was based on classified information leaked 
from the National Security Council (NSC). (Book VII, 143-45, 299-
300) 

The President's orders ,vere transmitted to the FBI by Colonel 
Ale.xander Haig. Haig told FBI officials that the directive to install 
wiretaps came on the highest authority, instructed the FBI not to 
maintain regular records of the wiretaps _in the indices kept by the 

1 Letter, President Nixon to Senate Foreign Relations Committee, 7 /12/74. 

(146) 
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FBI for all of its other wiretaps and assured the Bureau that these 
surveiUances would be necessary for only a few days. (Book VII, 
189-90) Between May 12 and June 4; 1969, FBI wiretaps were in
stalled on the telephones of five NSC staff members, two newsmen and 
one employee of the Department of Defense. (Book VII, 204-05) 

One of the five NSC employees whose telephones were tapped was 
Morton ·Halperin ( designated "N" in the Committee's statement of 
information). 2 The wiretap of Halperin's telephone was installed on 
May 9, 1969.3 (Memorandum from Director, FBI to Attorney General, 
June 24, 1974; let~er from Deputy Attorney General Silberman to Sen
ator J. W. Fulbright, June 18, 1974) On ,July 8, 1969, Assistant FBI 
Df rector Williai;n Sulliva;n, who had day-to-day responsibility for the 
w1retaps, reported to Hoover that "nothing" of significance from the 
standpoint of the leak in question "has come to light" from the Hal
perin tap. Sullivan told Hoover that he had suggested to Colonel Haig 
that some of this coverage be removed.· (Book VII, 3Z~) The Halperin 
wiretap, however, remained in place. , 

On September 19, 1969, Halperin resigned from the staff of the NSC; 
he remf!,ined an NSC consultant until May, 197Q. At the beginning of 
1970, he became a consultant to Senator Edmund.Muskie: (Book VII, 
212-13, 329-30) Although Ha.Iperin, for more than a year, had no ac
cess to national security information, and despite Sullivan's assur
ance to Hoover that the tap had revealed no leaks, there is no evi
de1ice of any check to find grounds for continuing the tap on Halperin; 
the tap was not removed until February 10, 1971. (Book VII; 331-33) 
Between May 12, 1969 and May 11, 1970, the President received 14 
summary letter reports·regarding the Halperin wiretap. In May, 1969, 
Assistan~ to the ?resident Henry Kissinger received copies of these let
ters and three .additional summaries. (Book VII, 372-;73) After Hal
perin terminated his relationship with th'.e NSC, summaries were sent 
only to Haldeman, who received, in all, eighteeJi summary letters re
garding Halperin. (Book VII, 370) The summaries included reports 
on the political activities of Senator Muskie .. (B?ok VII, 229) 

Ha~g ',request~,d the wiretap of !:1,nother _consultant to Senator 
Muslpe's campaign, .who .had been employed by the NSQ. (Book VII, 
197, '212-13) Tn.e wiretap ,vas installed at the time that he announced 
his resignation from the NSC, which occurred in June, 1970. 
The tap Iaste.d from, _May 13, 1970, until ,February 10,. 1971, 
the same. date HalpeJ:'.m's, tap was reqioved. (Book; VII, 205) 
The summaries ftom this wiretap were se1-1t onlv to Haldeman; they 
includeq information 011 the Muskie politiciai' cam,nai.gn ;''.they con
tained no discussion of classified, matters. (Book VII, 228) •., · , 

On February 28, 1973, in a conversation with ,T ohn Dean, th~ Presi
dent rey;~led th,at ;he. was. aw!J,re that ,t.here had been wiretaps on 
Muskie aiq.~$., W,J;iile. discussing.,thE\ wiretap P,rogram, h13 asl~ed Dean, 
"Didn't .l\fu$kje do,anything bl'!ld .on there~" (,f,[JCT .3'.7). ,The w~,rd 
"there" referred to the taps.. . , , . , . , . 

The P:tesicl.erit's policy of' using the FBI to cond1-i.ct' electronic 
SUI'.Ve_illance f,or p;tJ.rposes unr-elated.t9 natjonal security, or ai1y other 

•·e:~lp<'r
1

in's identity was d!S('lOSP<l in ·ilocuments fllei:1 In Halperi1i v'. Kil/singer. The'other 
subjects of the tap are not identified by name in this report. 

• The Attorney General dld not ~lgn the authorization for the wiretap until three days 
after the tap was installed. (Book VII, 192-93) 
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proper purpose, was also carried out in. the placing o:f taps on three 
W11ite House employees workinf solely ~m domestic matte_r~: _On 
July 23, 1969, Attorney General M1tchell,d1recte~l the FBI to 1111ti::1-te 
a wiretap ( and also 24 hour-a-clay physical surv.e11lance) on an assist
ant to Ehrlichman, then Counsel to the President. (Book VII, 269-
70) Mitchell told the FBI that this smveillance was at the express 
direction o:f the President. (Book VII, 269) This a;isistant had re
sponsibilities with regard to domestic matters only. The repor:ts, which 
were sent to Ehrlichman, contained information only about personal 
matters and domestic politics. (Bo0k YII, 280) On August 4, 1969, 
Haig directed the FBI to tap the telephone of a ,Yhifo House speech 
writer, who had been overheard On the eomse of a preyiously initiated 
White House tap on a newsman) a.g1·eeing to fm·n~sh the newsman 
with background information on a speech by the President oµ reve
nue sharing and welfare reform. (Book VII, 267; FBI memoranchun 
"\V. C. Sullivan to C. D. DeLoach, 8/1/69) . . 

In December, 1970, at. Haltlemnn's dj1•f'etion, the home phone of .a 
third membC'r of the ,YhitP House staff. who ,vas not involved in 
national se<'urity; was tapped. (Book YU, 205. 268) .\Jiu the FBI. 
hn.d cle1iYered the. first two daily repo1'1's on· this employe.c, who was 
the son-in-1aw of a i)i-'omincmt l{ep.ublfomi. Lawrence Higby, I-falde
man's principnl aide, called ilw FBI and ordcl'ed that FBI tap reports
include only pertinent material. Six later reports were limited to poli~i
cal actiYities of the ,Yhih, House PrnpJoype's father-in-law, gene·ra] 
political matters, and the ,Vhite House employee's personal affairs.4 

(Book VII, 274,282) 
On September :10, 1969, Attorney General Mitche}Ldirecte9- the FBI 

to install a wiretap on a. net,vork television reporter' and to place 'him 
under 24-hom-a-day survt>illance. l\Iitchell said that, the President. 
had expressly ordei·cd this surveilhince, a11d that the President had 
studied the li"'JH file on tlw reporter. The FBI i11sta]led the wiretap, 
but persuaded :Mitchell not to order physi_cal surveillance. (Book VII,. 
243-44) On October 9, 1969, the FBI reported to the Attoriley Genera] 
that conversations ovei·hea1·d on the report~1·'s· telephone reiated I>ri
mai·ily .to family m(Jttcrs or matters of employment. The reporter J1ada 
no know'n connect.ion with any classifil'd matedi!;l. Hoover requested 
that the tap be discontinued. The tap continued for another month. 
(Book VII, 205,254,257) . . 

In October and December, 1970, Haldeman directed that the FBI 
tap the telephones o:f hvo White House efl1ployees, one of whom was 
a.;11 NSC employee whose previous te1epho~ie · tap had. ~een disc<?n
tmued; (Book VII, 204, 207) Haldeman claimed no national security 
justification for the tap; he said the employee was. "a bad apple." 
(Book VII, 198-99) . . 

The President's program ·to use the FBI to tap White House em-. 
ployees and newsmen ended February 10, 1971, when FBI Director 
Hoover, who ,vas about to testify·before a subcommittee of the House 
Appropriations Committee, insi,sted that all the reiliain111g taps be 

. ' . 

• Secretary Kissinger testified tlint, while· he was famll!nr with' t1ie na1he of the speJJ1i'· 
writer, be hnd never even heard of the assistant to Ehrlichman or the son-in,la:w._of._tl!e 
politician. He said be did not know tbnt any of these three tnps was installed. (Book VII, 
261-66t ' ' '. . .'. . ' · . : ': ' ... 
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terminated;5··From May, 1969, until February, 19'71, the President 
caused the FBI to tap the telephones of at least 17 persons.0 (Book 
VII, 204---,05) None was reported to have made unauthorized dis
.closures. (·Book VII, 233, 237) 

At the time o.f these wiretaps it was the policy of the Department 
of Justice to review wiretaps every ninety days to determine whether 
probable cause existed for the wiretap to be continued on grounds of 
national security. The Department did not review any of the 17 taps. 7 

(Book VII, 175, 178) The taps violated other Department of Justice 
criteria for permitting wiretaps without obtaining judicial warrants.8 

On December 29, 1969, Hoover sent to the President a wiretap 
summary disclosing that ..former Secretary of Defen~e CJark Clifford 
planned to write a magazfoe article critical of the President's Vietnam 
policy. (BookVII,-'360-61) In response to that informatio11;Halde
!~an directed l\fa~ruder to find methods of "pre-action," and wrote, 
• ... the key now 1s now to lay the ground work and be ready to go--

• According to a report by Senators Sparkman and Case to the 'Senate Foreign Relation& 
Committee on the 1969-71 wiretaps, William Ruckelshaus stated that 1t was Hoover's 
practice to discontinue wiretaps shortly before congressional appearances of his so that 
he could report minimum taps in effect if he were questioned. (Book VII, 569-70) 

•The reports of the wiretaps were sent during 1969 and 1970 to the President (34), 
Kissinger (37) and Ehrliehman (15). From May 14, 1970, to February 11, 1971, at the 
President's direction, the reports were sent only to Haldeman. From July, 1969 until the 
termination of the wiretap on February 11, 1971, Haldeman received a total of 52 wiretap 
reports. . 

7 The Justice Department's ninety-day review. period stemmed" from holdings by the 
Supreme Court which placed strict limits on the duration of wiretaps on a single showing 
of probable cause. In Katz v. United State1:J, 389 U.S. 347 (1967), the Supreme Court held 
that wiretaps are governed by the Fourth Amendment, which protects the rights of 
citizens' to be secure ln their homes, papers, and effects against unreasonable searches and 
seizures. 'This Amendment generally requires that all searches be pursuant to wanant, 
with the excej!_tion of a narrow group of cases, confined to very special circumstances. 
'.l'l:ie Supreme Court has held that even in the case of wiretaps installed pursuant to war
rants, the duration of those taps must be strictly limited. In Berget' v. Ne,w York, 388 U.S. 
41.(1967), the Supreme Court considered a New York State wiretap statute that permitted 
taps pursuant to warrants for an initial period of sixty days. The Court held that this 
period was too long without,a new showing of probable cause for the Issuance of the warrant: 

, [AJuthorizatlon of eavesdropping for a two month period ls the equivalent of a 
series of Intrusions, searches and seizures pursuant to a single showing of probable 
cause .... Moreover, the statute permits, and there were authorized here, extensions 
of- the original two-month period-presumably for two months eacb--on a mere show
ing that such extension is "in the public interest." ... This we helleve insufficient 
without a showing of probable cause for the eontinuance of the eavesdrop. (388 U.S. 
at 59) 

Partly in response to the Supreme Court's decision in Berger, Congress enacted 18 U.S,C. 
§ 2518(5) as a part of the Omnibus Crime Control Aet and Safe Streets Act of 1968. That 
section· provides that each wiretap authorization shall antomatically terminate as soon 
as the objective of the authorization ha~ been achieved, and that in no ease may any 
authorization exceed 30 days. The courts have strictly applied the 30-day limit and have 
frequently limited the duration further on the basis of the Fourth Amendment,. See, e.g., 
Uwltea Sta.tea v. Oafero<- 473 F. 2d 489 (3d Cir., 1973) ; Unitea Statea v. Focarile, 340 F. 
Supp. 1033 {D. Md., 197:.l) , 

• In a report to Attorney General Richardson in 1973, Deputy Attorney General Olson -~: . " ... Up until the decision in the Keith ease, [United StateB v. United States District 
Oourt, 407 tl.S. 297 (1972)] it was necessary for the proposed surveillance to satisfy one 
or more of the following criteria :, , 

(1) That it !« neressary to protect the nation against actual or potential attack or any 
other hostile action of a foreign power. ' 

(2) That it is necesMr:v to·obtain foreign intelligence information deemed essential to 
the security of the United States.· 

(3) That it is necessary to protect national security information against foreign !ntelll
gence activities. 

(4) That it is necessary to protect the United States against the overthrow of the 
Government by force or other unlawful means. 

(,5) That it is necessary to ,protect tl).e United States against a clear or present danger 
to the structure or the exlstenl'e,of Its Government. : 
After the I(eft11 decision, only the :first three criteria {llealing wlth the forei;cn aspects of 
national security) have been taken.Into consideration. These. criteria reflect the i;tandards 
e1mnch1.tecl tn-18 U.R:C.• ,§12511'(3),:aa part of the OmriibttR Ct-lme Control and Safe Streets 
Act of 19118, In .those cases i:v)J,er;e 1/,,lleterm!natlon is made that one or more of the appro
prfate standards is met. a written alithorlza.tton or a reauthorization for a specified period 
not to ,exceed, ,three months is executed by the Attorney Ge11eral." '' . ' 
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as "·ell as to take all possible preliminary steps." Haldeman directed 
:Magruder, "Let's get going.n (Book VII, 365,368) Magruder showed 
the memo and letter to Butterfield and asked for advice. Butterfield 
,vrote a memo suggesting how Magruder should proceed to undercut 
Clifford. (Book VII, 362-63) When Ehrlichman saw: the letter from 
Hom·er, he wrote Hnlcleman that the information about Clifford, was, 
"the kind of·ear]v wnming ·we need mo1:e of.'' He said,. ",Your·game 
planners are now'in an excelJent position to map anticipatory aQtio:Q.". 
(Book VII, 366) . . · 

In his public statement of May 22, 1973, the President said 0£ the 
wiretaps: · 

They produced important leads that made it possible to tighten the security 
of highly sensitive materials. I authorizecl this entire p,1,ogram. Each individual· 
tap was undertaken in accordance with procedures legal at the time and in accord, 
with longstanding precedent. ("P1·esiclential Statements," l\I!ly 22, 1973, 22) , 

Evidence before the Committee shows, on the ~o;ntr~i·y, ti;~t 'some of 
the taps were not legal, that they did not concem national security, 
but that they were installed for political purposes, in the President's 
interest and on his behal:£. 'l'he President also privately aclm~tted that. 
the taps were very unproductive and ,verc nseles.<; in determiniu:g the 
sonrce of leaks. (H,JCT 37). .. 

- Il 

JosEPH KnAFr WIRETAP AND SunvEH,LANCE 

In June, 1069, John Ehrlichman directed his assistant, John Caul
field, to use private employees to install it wiretap at the home of' a 
ne,vspapcr columnist, Joseph Kraft. John Ragan, a security', cpii!. 
sultant. to the Rep1.1blican National Committee, installed the ,vn;ctap-, 
which remain,ed in place for one week. (Book VII, 314-18) . , 

The President discnssed the Kraft tap with Ehrlichmim. Although 
Ehrlichman has testific•d that the wiretap was authorized for a national 
secnrity purpose ( Book VII, 323), there is no evidence of this in FBI 
records or in any other evidence h0fore tlw. Committee. The Attorney 
General did not. si~·n nn FBT anthmfantion fot· the K1;aft wiretap. 
It ,yas not authorized by cpurt order. (Book VII, 356) . · · · 

After the tnp was insta1led, Khrlid1man tol<l Canlficlcl that the 
FBI h::u1 been 1wrsnadecl' to fake Ofl'r the sm-vcillance of Kraf.t. In. 
June, 1969, Assistant FBI D.irector Sulliv:.m t,t·a:velecl to a foreign 
country where Kraft was staying and mTanged for microphone cover
age of Kraft's hotel room by local authorities. From N ovcmber 5 to 
December 12, 1969, at the direction of Attorney Gene1:al Mitchell,.the 
FBI conducted spot physical surveillance of Kraft in -Washington, 
D.C. In July and November, 1969, the FBI sent reports on the coverage 
of Kraft to Ehrlichman. (Book VII, 315, 356-57) · 

III 

DANIEL SCHORR ,FBI "INVF,S;r:EGATI0N 

'In· August, Hl'i:1, Daniel Schor1:, a television com1n<mtator for the 
Colnmbia l~l'oadcastirig· System~ ·,vas 'iHvited to the ·white' House to 
meet with the Preside11t's' staff assistants to di~o11ss•a:n' lll1tfavorabl8 
analysis he had made of a presidential speech. (Book VII, 1113) 
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Sh01:tly thereafter, Haldeman instnicted his chief aide, Iligby, to 
o~tam an FBI background report on Schon. (Book VII, 1120) The 
J, BI conducted an_ extensive inv,:stigatlon · ·0, t Schorr,. interviewing 
twenty-five people m seven hout'S,' mcludmo· Schorr's friends and em
l~l,nyers, ~nd members ,o-f his family. {Bo~k. VI_I, 1113, 1115, 1120) 
When P!ess r;epc?rts reve~lcd that the· mvest'lgat10n had taken place, 
t~e Presidents aides £a~r1cated. ancl' released to th~ press the explana
tion that Schoyr was be111g cons1der-ed for an appomtment as an assist
ant to the C?,an:man !)f the Council on Environmental Quality. (Book 
VII, 1119) I he President knew that Schorr had never been considered 
~or any gove1_·11ment position. ThP President approved the cover story. 
\ Colson testimony, 3 H,TC 238-39) Haldeman has testified that, 
although he, could 110t remember Vi'hy- the in vest:ig:ation was requested. 
Schorr was not being considered for federal Pmployment. (Book VII, 
1120) ·. , 

IV 

THE DONALD NIXON SURVEILLANCI~ AND WIRETAP 

In 1969, Haldeman and Ehrlichrp.'an asked the Central Intelligenc(} 
Agency to conduct physical surveillance 0£ Donald Nixon, the Presi
dent's brother, who was moving to Las Vegas. Haldeman was repoi'ted 
to ha Ye fea;red that Uonald Nixon would come into contact with crimi
nal elements. (Report 0£ .CIA Inspector General and Deputy Director · 
Robert Cushman, 6/29/73} The CIA, which has no jurisdiction to 
<'ngage in domestic law enforcen1ent or internal sec;urity" activities, 
refused. 9 1 

• ' · · 

In late 1970, the Secret Service ~0. installed a wiretap on Donald 
Xixon's home telephone. The President h!\s not claimed that the Secret 
Service was performing th~ function Gwhich is within its jur1sdiction) 
o:f protecting tlrn President.and his immediat-e family. The President 
said that the wiretap,was installed to monitor conversations in which 
persons might try to C'ause his br<'.'ther to ~xel't "improper influe_nce," 
particularly if such persons were m a for~1gn count~y. The J:res1de_nt 
has said that his brother learned of the wiretap durmg its ex1stence.H 
The Shcret Service J;i.as no legal jurisdiction· to wiretap for such 
purposes. (Book VII, 522) ·, i,. • · , 

V 

THE HUSTON PLAN 

On ,Tnne · 5 1970. the President appointed an acl hoc committee 
of the Direct~rs of the FBI, CIA, Nationt:l _Secu~·ity Agency,. and 
Defense Intel~igence Agency to·study domestic mtelhgence operations. 

050 u.S.C. ~ 403(d) (3) defines the juriscl!ctlon of the CIA as follows: -·. . .. 
"(3) to correlate and evaluate intelligence relating to.th~ nat!on!ll security, and provide 

for the appropriate dissemination of such tnte!llgence;,w1th\n the Government using wher~, 
appropriate existing agencies and facilities: P.;o;l'ided, That. th~ Agency shl!-11 haye no pollc_e, 
subpoena, !aw-enforcement powers, or','j'nterilal-sec'u~lty fuqct11ms: Pl'.ovlcled further, That 
the departments and other agencies of the Government s1iall cont!I,1te to colle_ct, ev!1~unte, 
correlate, and disseminate departmental intelligence; Ard prov~ded furt~~';"•. Thl).t_ the. 
D~rector o~ Ceµ,tral Intelligence shall ~~ responsible for p;1,ot~!;tlng mt.~lllgen_ce .sonrc~s and 
methods from unauthorized disclosure. . · , 

10 The Secret Service's jurisdiction is co.r,ifine<l to enforcement, ot_"tbe ~a;vs aga!nRt co;1nter
feiti,ng ;•,fo protect the physical.safety of. the President and h1s·1ml/letuate family, and to 
related.matters. ,.(18 u.s.c. _§.305,6). ., . " .·,. ,, , , . , , . 

11 :Under 18 U.-S.C.-, § 251l.(2),(6)•,,coJ1sensua1 wiretaps .are .la,vful only when consent is 
obtained in advance of the installation of the tap. 
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(Book VII, 3'77) On ,June• 25 the ad hoc committee submitted an 
analysis by the .intelligence ngencies of the nahm, ~nd extent of threats 
to internal security from dissident groups and o.ther som·c.es, and set 
:forth proposals :for loosening existing legal restraints on domestic 
jntdligence-gat,hc,ring pl'ocedures. The n·port noted thali the FBI: 
objected to relaxation of these rPstraints. (Hook VII, 384-431} 

During the first week of ,Tulv, lfl70,, Tom Charles Huston, a ·white 
House staff a.ssistant, submitted the ad hoc committee's report -and 
wrote a memorandum to Halcll:}man recommending that the President 
adopt its proposa]s. Snneptitions entries, eleetronie survei1lance a11d 
covert mail covers ( described in the Huston Memorandum as "sm>, 
reptitions screening," inclnding openin~ and examininti: first cla.ss, 
mail) were among the proposals in the rPport. Huston acknowledged 
the i11egality of the techni(Jnes, but sought to jnstify them. (Book 
VII, 438-42) His defense of "snrreptitions entries" was as follows: 

Use of this technique is clearly illegal: It amounts to burglary. It is also highly 
risky and could result in great embarrassment if exposed. However, it is also 
the most fruitful tool and can produce the type of .intelligence which cannot be 
obtained in any other fashion. · 

The FBI, in 1\:Ir. Hoover's young~r• days, used to conduct such operations with 
great success and with no exposure. (Book VII, 440) 1 

On July 14, 1970, Haldeman wrotP to Huston, in a memo·n~ndum :' 
"The recommendations yon have proposed as a result of the revie"L 
have been approved by the President." (Book VII, 447) Huston,, on 
Haldeman's instructions, prepared and distributed a formal decisiqn 
memorandum (Book VIL 499) advising the members of the ad hoc 
committee that the President or<l('.rcd: · 

[1.J EZectronic SurveiZlance anci Pcnetr<tt-ions. The intelligence community is 
directed to intensify coverage of individuals and groups in the United States 
who pose a major threat to the internal security. . . . · 

[2.] Maii Ooverage. Restrictions on legal coverage are to be removed. Restric
tions on covert coverage are to be relaxed to permit use --0f this teelmique on se-, 
lected targets of priority foreign intelligence and internal security, interest. ,. 

[3.] Surreptitious Entry. Restraints on the use of surreptitious entry are to be 
removed .... (Book VII, 454) 

FBI Director Hoover and Attorney General Mitchell oppqs~ci the 
decision. (Book VII, 464) Mitche.ll informed the Preside1~t and Hakle, 
man of his opposition. (Book VII, 465) On JHly 2'7 or 28, 1970, on 
Haldeman's instructions, Huston r<?calkd the decision memornndum.1" 
(Book VII, 470-'74) 

VI 

CoNCEALMJ<~NT OF REcoRns 01<' 'rirn 1969+-Hl71 FBI ·WIRETAPS 

In conducting wiretaps, the FIH maintains a centr.al file an~l indices 
of records of the taps so that the names o:f persons overhear~l are r~: 

12 In addition to tht> options relating'to r~laxatlon of ,;estrnjnfs on intelligence i;nthering 
methods, the Hu~ton Plnn recommended the, formation of .ah InteHlgerice Evaluation··com
mittee (IEC) to eoo~<linate the work of tile severnl intelligen'ee·a&'encies; Tile Huston Plan 
was a response only to domestic sccnrit)' tl1ie:1ts, but, tile JlliC :was ·t<:>. include personnel 
from DIA, NSA nnd CIA ns well as the FBI. Altlloui;ll tile. E'.ustim P.lnn was recalled, the 
IEC was establ!shed in late 1970.(lnd contlmied in effect'thr6u!fJi.'J973: .The agencies pro
vided ail(l evalnnted intelligence information. 'l'he existence of the· IEC· was roncenled under 
the coYer of an existing, ,unit enlled the Inter-~!visional :I.nformatlon Unit (IDIU). The 
cover, was recommendecl by Dean in a ~emorll,\Hl\lm t6 11:[!t~J:i,ell _on September 18. 10,:.0, Dean , 
described the IEC as both an 011erah'onal 'and 'evaluation u1nt. (Book VII 488-4911' 'The· 
IEC furnished the ~Vhit(\ House with information. on all "!ypes o( l'.lemonsttatloris· that 
mi1;;bt have an impact on tile President's'' reelection· campa1gn.f, ·(Dean testimony ·2, HJC 
347-48) '· · ', · .', .,, · · , ' , ,', , 
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t!·ievabie'if 'production should be requfred during a criminal prosecu
tlon.13 The FBI \yas expressly orclei."cd by Haig not to maintain records 
of the wiretap~ initiated under the President\; l969 anth'orization, and 
was told that it wmikl be desirable to have the matter handled •without 
going to the Department of ,Jnstiec. (Book vrr, 180) The FBI never:.: 
theless maintained unindexed logs and recot·rls of these taps and kept 
them in the office of Ai'?sistant Director "\Villi am Sullivan. (Book VII, 
1s2...:s3, 1~6) · · · 

On June 13, 1971, The Ne1(J YoTk Times published the first of the 
Pentagon Papers. On June 28; Hl71, Dnniel [~llsberg was ini:licted in 
conn:ection with their release. (Book VII, GD:~, 616-1'7) On July 2, the 
Internal Security Division of t110 Department of Justice, which had 
responsibility for the E11sberg prosecntion, asked the .FBI to review 
its files to determine if Ellsberg had been overheard on any wiretaps. 
(Book VII, 686-87) 

Shortly after 'the, I_nte1nal Seen rity Division had reqncstecl the FBI 
check of its files, Sullivan informed Assistant Attomev General, Robert 
Mardi an, the head of the Intema,l Security Division, that Sullivan had 
custody of the files and logs of the HJ69-1971 ll'ireta:ps, that he expected 
to be. forced out of the FRI by Director Hoover and that he wanted to 
turn the :wiretap records \)Ver to i.\fordi;m. According to Mardian, Sub 
livan said he feared Hoover would use the wiretap material to pressure 
the President to retain him as Director of the FRI. {Rook VII, 757, 
766-67) . · · · · · 

Mardian sought advice from Attorney General Mitchell and then! 
on ,Jnly 11, Ul71, was contacted b,v either Haldeman or Ehrlichman, 
who instructed him to fly to San Clemente to discuss the matter· with 
the President. (Book VII, 758, 76·7) ,Tohn Ehl'lichman's notes of a July 
10 meeting with the President include: "Re: Grand ,Tnry 14-Don't 
worrv re taps on discover-re WHs." Manlian arrived in San Cle
mente oll' ,July 11, 1971, ancl met with the Presiclent and Ehrlichman 
the next day. (Book VII, 806) The President directed Mardian to 
obtain the logs and files from Sullivan, to delivei· them to the White 
House, and check with Kissinger, Ha:ig and Haldeman to make sure 
all reports sent to them were accounted fol'. (Book VII, 2061) The 
FBI report of an intervie,v of Man.Han states: ·· . · 

He [Mardian] /!aid the following mo1·ning after his'arl'ival in San Clemente, 
California, [i.e., on July 12] he went directly to· tho Western White House and 
spoke with the President of the United States, l\Ir. Nixon. He said Ile received at 
that time two instructions-one was to get the FB( material from :M:r. W. C. Sul
livan and 'deliver it to tlle White House, nnd the i:;econcl was'to {:heel{ to see ff au' 
the material the White House ·had in Washington, D.C.; matched the material 
supplit?d by Mr. Sullivan .... (Book VU, 2060-61) 

•~ Unrl!'r tht> rule of Al<lerma.11 v; United 1:/tatea, ~94 U,8. Hl9 (1909•), the GoYernment is 
required to produce all materials generated by wiretaps for inspection by defendants In 
crim1•niH cases. • ' · ·, · · · 1 • • • • 

14 'l'he Los Angelrs Or:.llld· Jury that had lndlcte<l Ellsbf\t'/.\' on .Jnne 2fl co1itin11ed .in.session,, 
1111<1" eventunlly is~i1ei1 ,a s'up1>rse<Ung inclictmeu t. In ·Ml<lttion, n Grancl .T'ut'Y, in Boston ,vas 
iu vestigating thf' Pentagon· Pa,pers mn tter. •li:h rllchma n 'fi · notes of a mt>eting ~vlth the-Presl
<len ton Jnly 6, 1061" r~fl'ect,a reference to the Uoston Grnnd .rury. (Ehrllchmnn;s notes, Item 
12tR9\. On·J.uly Hl, 19'74·, the Honse .T11dtcillt·,1· Commltt('e rece!Yed n copy of certain of John 
Ehrlichmnn's handwritten notes taken rlm•.i.rtg meetings wit!, the ·President. ,The P;res!dent 
hail prorlucecl 'tho,-e 'n'citew 1mr~liant to a subpoena iRRU<>!l In Fnite,i Stntes v. ·R111 Uchinan, 
f'r ,7,t-110· (iii>,' D.6;, )•: They velate tb <llsCll~S<lonR bv, ,tlf'e l'rl"gident about the ·fentagon: 
I'n'iwrfi cliscloi-iure nnrl rPl!tt{',1 mattrrs, 'l'he 174 pngps of notpfi receind .are CO!lltalnecl In 
:nhipfiPilCUX to the' Con11nlhe'e'1l'~tntm11>ent'of ln"forn1atieou. C . ,' , ', • , • 

,i . ' ; J ' ' 
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In early August, after cht;icking with Kissinger, Haig and Halde
m~m, as ordered by the President, Mardian delivered the wiretap files 
to someone in the Oval Office of the White House. He has refused to 
say to whom he actually delivered them. (Book VII, 2063) The FBI 
report of an intervie,v of 1\fardia:n sitys: . . , 

He [Mardian] said when he went to tile White House he went directly to Dr. 
Kissinger's office. Dr. Kissinger and General Haig were present ..•. 

l\lr. 1\fardian said that in Dr. Kissinger's and General Haig's presence lle opened 
the bag and removed a group of papers f1·om the bag "clipped together" with a 
sheet of paper on top which Jrnd the chronological li~ting of S\m1maries of wiretap 
information tllat had been prPviously furnished by the l!"BI to the ,vhite Honse. 
He said that he and Dr. Kissinger checl,Nl by date and satisfied themselyes that 
Dr. Kissinger's material matched with the cover sheet which l\lr. llardiun was 
using.... ' 

He said that after he and Dr. KissingPr and General Haig were satisfied tl1at 
the material in Dr. Henry Kissingel''s office maiched the itemized list, he 
walkecl into l\Ir. Haldeman·::: office. lfr :-mid, again Hlii; point i,; not completely 
clear in his •mind but he had the distim:t impres;;ion that he left the check list 
with Mr. Haldeman to 'check ngainst 11rn· .suminarif's that Haldeman liad iri his 
possession in his own office. ' ·· 

He said that as a result of llfr. Hnldf'JJHlll's check, as best he can recall, two 
of the summaries which were sent to the White IIomic dicl noi check against the 
list. He said llis memory conlcl be at.fault and that, in effect, ~t could hip;_~ been 
two that were in Dr. Kissing<'r's posseSRion; howeyer, 11e feels that the hvo ~1iss
ing summaries were missing from the i;ummaries i•llich l\:lr. Haldeman el:iecl,ed 
against the itemized list. · 

After Mr. Haldeman completed his clrnek, Mr. i\Inrdian saicl lle retrieved the'. 
bag with all its contents and walked into Hie -Oval Hoom of the White House nn:q, 
left the bag. He was specifienllJ' asked to whom he gaYe the bag. He saicl he pre
ferred 11ot to answer becausC' of the Presi<lC'nt's ordt'l' concerning employees talk
ing a.bout national security information. i\fr .. l\fardian was spccificnlly a;;ked 
"Diel you give the bag to llfr, Nixon, 1 he PresidPnt gf tile Uni1'cd States?'' He• 
sat back in his chair, shnigged his shonlders, hesitated anci said, "I c11nnot 
answe:r that question .... " (Book VII, 2002-63) 

The President directed Ehrlichmnn to take posses:'\ion of the files. 
Ehrlichmnn placed them in a filing cabinet. in his office1 where tlrny 
remained until his resigna,tion on April 30, 1073. Elulichman then 
removed the documents from his office arnl tmned th0m oYer to the 
President as PresiclentinJ papers. (Book VII, 782) . 

The.concealment o~ the-., logs, together with the decision not to have 
~he 1969-71 ,yire_taps mdc,xed. were among the factors ultimately leaµ
mg to the rhsnussal of tlw El1sberg cnse in the spring of 1973. On 
January 24, 1972, when .Tnc1ge l1yi'HP, the trial judge in the case, di
rected the prosecution to t1ii:iclose ·rmy eledl'Onie·survei.llrmce or over
hearing of Halperin or Ellsher~, the\rovenmwnt prosecutor in charge, 
of the case filed afficfavit,s <fony)ng; th:'lt the.re had been electronic snr-• 
veillarn~e or overhearing of E1lsb<'1·p:., (Book VII, 1504:~11) In fnct, 
Ha1perm's telPphone had been tnppr<l for 21 months and Ellsberg had 
been overheard on the tap 15 tinws. (Book VII, 681) 

On February 22 or 23 1 1973, thr "\VhitC' Honse press office learned. 
of a forthcoming 1'ime mnll:nzine article tlrnt ,Yonld disclose the exi'st
ence of·wiretajJs 'on news111t>n .and "White Ho11s(0 ·employees including, 
Halperin. (Book VII, 1742) Disclosure of this tap ,Yould show that 
the G<;wemmen~'s affidavi1 s in t11e trird we.re false; and would enablti ,, 
Ellsb,erg and_lus nttorne;vs to asce1-tain that., co:nt:r~ry to the govern- : 
ment s affidav1t, Ellsberg had been overheard on a wiretap. John Dean 
investigated the Time story by contactin~ Assistant FBI Director 
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Mark Felt, Sullivan and'Mardian, Bach confirmed the existence of the 
wiretaps', and Mardian said that t.ho files had been delivered to Ehrlich
mlln. Ehrlichman told Dean tlrat he hnd the files, bnt nevertheless 
directed Dean to have President:ial Prf'SS Secretary Ronald Ziegler 
publidy deny the Ti11ie story. ( Book VII, 174:~) , 

The Time ai·ticle was publisl.ied on Febnmry 26, 1973. It reported 
the Pxistence ofthe FBI taps 011 it.e,rsmen and White House employees. 
The White Hon'se press office ·issuNl a denial. (Book VII, 1747-48) 
T,Yo days later, on February 28, 1>Pan repoded to the Pr('sident on the 
Time story and, his meeting with Sullivan about the wiretaps. Dean 
told the President that the 'W,-hl'te House was stonewalling totally on 
the wiret!tp story. The President replit>d, "Oh, abso1ntely." (H,JOT 
36) 

The following day, March 1, ll/73, Acting- I1'BI Director L. Patrick 
Gray publicly testified about tho wieetnps. The Senate ,Judiciary Com
mittee was holding hearings on Orn,y's nomination to be Director of 
the FBI. He testified that FlH rL•cords did not reveal any taps of 
newsmen or ·white House employees and thnt, as a result of the ·white 
House denial of their existc,nce, he had not investigated the matter 
fnrther. (Book VII, 1756) Gray terJtified tlmt: (1) Mr. Hoover would 
not do something like this in the first place; {'i,) "\Vhen Gray came into 
the Federal Burenu of Investigation on :i\fay 3, the yery first thing 
that he had said was that he wonld not. permit any wiretaps that were 
not in accordance with law; (3) H tlwse arts [the wiretaps] had oc
cnrred, it was a felony; no question about it, certainly; (4) It was a 
crime; and (5) He did not check 11·ith tlw ·white House because the 
"\Vhite House had already issued a denial. ( Book VII, 1756-1759) 

The White House continued to deny tho existence of the wiretaps 
until May, 19'73. During this pel'iod the e011tinuing Ellsberg trial was 
the subject of the President's attention. On .\.pril 5, 1973, Ehrlichman, 
on behalf of the President, asked J11dge Byme if he were interested in 
the position o:f Director of the FBI, (Book VU, 1881-82) In addition, 
on April 18, rn73, in a telephone convf>rsntion,1 ;; Assistant Attorney 
General Henry Petersen told the Presi<1ent that he had received in
formation that Hunt and Liddy and othc!'s were responsible for a 
break-in at the office of Dr. Ellsberg's ps_ycl1iatrist. Tlie President, 
according to Petersen, replied an,g-rily that he knew about t.hat. "Stay 
out of that. That's national secul'ity matter. Your mandate is 'Water
gate." (Petersen testimony, 3 H,fC 98) On April 25, 1973, Attorney 
General Kleindienst showed the President .f ttstice Department memo
randa, concerning the break-in ol:' T>r. Rllsberg's psychiafrist.10 Klein
dienst insisted to the President that this in formation should be dis
closed to the court in the Ellsberg case. The President, authorized the 
disclosure. (Dook VII, 1984) 

On May 9, 1973, after anothel' 11ews article about the wiretaps, an 
FBI agent told Acting FBI Director W"illiiim Ruckclshaus that he 
recalled hearing Ellsberg on a ·wit·ntap ihreo years earlier. (Book VII, 

"On April 11, 1974, the House Judlcinr,1· Commltt1>e ~uhpoenned the tape rccordlni:: nncl 
othPr materials relat<"d to thin con\'ersation. Tlw Pn•,,lflrmt stated that the telephone 
call was from Camp David and was not recordud. 

'" On June 24, 1974. the Hou~e Judlch11•y Committee subpoenated the tnpc recording and 
nthPr materials related to tllis conYersntion. 'J'hc Pt•csiclent refuse<l to produce this 
recording, 
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2047--49) Ruckelshaus immediately reported this info;rmation to As
sistant Attorney General. Henry J\,tersen who forwarded it t0 Judge 
Byrne on May 10. Petersen also told Jlidge. I3yrne that the log~ could 
not be. located and tp.at t]wre were 110 records of the date, du:ratlon, or 
nature of the wiretap. (Book VII, 2051-54) Judge Byrne ordered an 
immediate investigation. On the same dny, th,e FBI intervie,Yfd 
Mardian, who rev,eale.d that he had.delivered the records to th!?, \Vhite: 
House. (Book VII, 2061--63) Ehrlichman cou]d not be •located untt1 
the following da.y. Two hours be.fore Ehrlichman was il~terviewed, 
,Judge Byrne c1,smissed a11 charges against E11sberg and his co-defend
ant, on the basis of misconduct by the Government. He stressed, the 
failure of the Governm0.nt to p1:oduce the wiretap records f,l,S. one 
ground for dismissal. (Book VII, 2079) 
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ARTICLE II, PARAGRAPH (3) 

(3) HE HAs, ACTING PERSONALLY AND THROUGH His SuBORDINA'rEs 
AND AGENTS, IN VIOLATION OR DISREGAUD OF THI~ CONSTITUTIONAL 
RIGHTS OF CITIZENS, AuTHomz1m ANB PEmlITTEl> To BE MAINTAINED 
A· SECRET INVESTIGATIVE UNIT \'VITHIN T£rn OFFICE OF THE PRESI
DENT, FINANCED IN PART \1/l'l'H MONEY DERIVED FROl\I CAMPAIGN 
CONTRIBUTIONS, WHICH UNfo\WI~ULLY 1TT[LIZED TH}; RESOURCES OF 
THE CENTRAL' INTELLIGENCE AGENCY, ENGAGED IN COVERT AND UN
LAWFUL .AcTrvrTms, ·AND ·ATTEMPTED 'ro PREJUDICE 'l'HE CoNSTITU
TIONAL' ~GHT OF AN AccusEo rro A FArn TRIAL 

' 
The Committee finds clear and' convincing evidence that Richard 

M. Nixon established a secret investigative unit :in the ·white House 
to engage in covert activities. This unit engaged in unlawful actfr .. 
ities that violated the constitutionnl rights of citizens, including the 
:fourth amendment right of Dr. Lewis Fielding and the right of Daniel 
Ellsberg to a fair trial. The unit ttsed the t·csources of the CIA nn
lawfully to assist in its operations and used campaign contribution~ 
to partially finauce its unlawful activities. Although Richard 1\L Nixon 
later asserted that the activities of the unit were undertaken for na
tional security purposes, the Committee finds that its unlawful ac
tivities served no such objective. Richard i.VL Nixon, withont t'cgard 
for law, permitted the·unit to eni.mge in these nnla,vfnl activities, nncl 
by so doing violated.his constitutional oath and his duty to take cnre 
that the Jaws be faithfully e,Xecnted. 

I 

T1rn Cm~:\TIOX .\ND PuRl'ORl~R or' Tm~ R1•m·1., r. T:--TERTJO.\TIOXR UNIT 

The creation of the special investigatjons unit (the Plumbers) 
referred to i:n paragTnph ( ~) o I' A rticl<~ II resulted from the publica
tion of the Pentagon Papers, portions of which first appeared ir: The 
New York Tinws on .Tnne rn, 19'71. (Book VII, 593) The President 
viewed the. publication of the PC'ntagon Pap<'rs primarily as a political 
opportunity rather· than a threat to national security. 

Ehrlichman's handwritten notes L of n. mPPtin~: witb the Pr<'sident 
on June 17, 1971. under the designation 1r (IGhr1ichman's symbol for 
the Presidei1t), read: "'Vin PH, not just conrt case." (Ehrlichman 
notes, Item 1, p. 3) The notes, taken foul' da,ys after the Pentagon 
Papers were first published, indicate Ornt Daniel EUsberg had been 

1 On J"uly 15. 1974, the Honse Jndiciar,r CnnnnitfoP l'<'C~ived n copy _of certain of John 
Ehrlichman's handwritten notes taken dnrlng meetings with the President. Those notes were produced pursuant to a subpoena iRsnn!l in U.S. v. Flhrlicliman, CR 74-116 (D.D.C.) 
and relate to discussions by the President about the Pentag-on Papers disclosure and related 
matters. The 174•pages of·notes received ai'c being prlntecl by the Committee as a separate 
volume•of evidence. 

,. ('157) , 
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identified as the source of the disclosure. Although the President~s 
National Security Adviser, Hetiry Kissinger, was pre~ent ~t tfos 
June 17 meetino- Ehrlichman's notes do not reflect a d1scuss1on by 
Kissinger or any~ne else ?f a fear that E11sbcrg ,vonld_ disclo~e other 
classified material. (Ehrhchmm1 notec:, pp. 8-5) 2 Ehrhchman ~ notes 
of a meetino- two clays later state: wwm th!:' case but the. NB [1mp0r
tant] thing'"is to get the public view right. Hang it all on LBJ." 
(Ehrlichman notes, p. 7). . 

OP June 25 rn11 Colson ·wrote 111 a memorandum to Haldeman 
that it was importa1;t to keep the Pentagon Papers issue alive b~cause 
of its value in evidencing the poor jndgment of prior Democratic a<;t
ministrations, thus working to the disadvantage of mos~ Democmtic 
candidates. Colson's mcmoradum recommended encouragmg Congres
sional hearings with respect to the Pentagon Papers because an analy
sis of the origins of U.S. i.nvolvenwnt in Vietnam would hurt the Dem
ocrats.3 (Book VII, 664-72) Once ri,gain t~en~ was no n;.ention of !:-11Y 
e:ffe<'t of the disclosure of the Peniagon .Papers on national security .. 

Colson wrote: 
There is another opportunity in this whole episode. That is the prosecution 

of Ellsberg. It would indeed arouse the heartland which is at present not very 
excited over the whole issue. 

* ~ * * * * * 
The EllsJ;lerg case, if pressed hard by us, will of course keep the issue al~ve. 

* >,< * ~ * * 
In short, I think it is very clear that there are profound political implications, 

that this offers us opportunities in ways we perhaps di.cl not initially appreciate, 
that we can turn what appeared to be an issue that wo,ild impair Presidential 
credibility into one that we can use by effective contrast to improve the credi
bility of this Administration; and fmther, that it ls a tailor-made issue for 
causing deep and lasting divisions within the Democratic ranks. 

For this reason, I feel that we must not move precipitously or worry about 
tomorrow's headlines. We must keep our eye on the real target: to discredit 
the Democrats, to keep them fighting nnc1 to keep o'nrselves above it so that we 
do not appear to be either coverin~ up or exploiting. (Book VII, 670, 671, .673) 

This memorandum was delivered to the President; he discusseq. 
aspects of it with Colson on the day it was written. (Colson testimony, 
3 H,TC 197) On the morning of ,Tnly 1, 1971, the President ,met with 
Haldeman and Colson and discussrc1 the E]lsberg trial.' Ehr]ichman 
joined the meeting a half hour after it began. His notes indicate that 
they were advised to ren.d the chapter about A]g~r Hiss .in the Presi-

2 Altlrnugh there is eviclenc~ 1 lint a 11ortion of the Penlagon Paoer.~ ,,.as delivered to t)ie 
Roviet Embassy on June 17, 1971. this was lnl'Pr repudinti,cl by Krogh and Young (Bool< 
VII. 633, 6'37. 1392) there ls no evidence in lnllrliclrnu1n's notes that Ile discussed tMs 
matter with the President. T!wre if eYidenee that lnl!sbcrg wus not suspected or i\westi-, 
gated by the Plumbers for this delivery. (C,)l~on testtmom', l> HJC 512) A mem6randum 
from Krogh and Youne; to Eh1•Jiellman rlaterl XoYembPl' J. 1971, stated that one of the 
problems with tlrn Ellsberg pros0e11 tion wns 1lll' fact thn t Jnllsberg gave the papers to tl1e 
press anrl not to a foreign power. <Book VII, 1HD2} 

'Throughout the summer of 1fl71 nnrl into Seotember, Colson continued to -encournge, 
congresslonal hearings. (Book VII, 835-36, 841. 1066-69) Colson testified that it•,was -tbe 
President's wisb that bearings be held as a method of p.i1bllcly airing the facts. {Colson 
testimony, 3 HJC 197-98) Ehrlichmnn's notes of meetings with the President also reflect 
seveml dlscussions of congresslonnl hearlni::s, (Ehrlicbmnn notes, Items 5--7, p .. 10; 1&-21, ·· 
36---37. 56-57, 59) Hunt was insirncted to select the oollt!cally damniring material from 
the Pentagon Papers. (Book VIJ, 1218) Hnnt also fabrlcatec1 State Department cables 
purporting to sho,v Presirlent Kennedy as responsible for the assassination of Diem. These 
cnbles were shown to n Life mngnzine writer in connection with Colson's efforts in Sep• 
t<'mher, 1971 to pnbllsh a mnfor e:xpose of tl1e Diem coup anrl to revitnllzP Interest In a 
fofi:~~~l18N~¥;fst!gatlon of the origins of the Vietnam War. (Book VII, 1031, 1035-39, 

• On .Tnne 1'4. 1974. thP House Jurliclnn· Committee suhnoena.ed tl1e taoe recording nnd 
other materials related to the eo1wersntlon nmon!( the Presl!lent, Haldeman. Colson nnd 
Ehrlichman on ,Tulv 1, 1971. The PresirlPnt refused to produce these materials otlwr 
than the edlted Ehrlichman notes. ' 



23913

159 

dent's book, "Si.r Crises,'' and quote the President as saying the Hiss 
rase "m:i.s won in the press.'' (Ehrlichman notes, Item 6, p. 26) The 
notes then state: "Leak stuff out-this is the way we win." (Ehrlich
man nott•s. Item 8, p. ~,r· 

Also on July 1, Colson telephoned Howard Hunt. The following 
exchange took place: 

C One question that occurs to me. This thing could go one of two ways, 
Ellsberg could be turned into a martyr of the new left (he probably will be 
anyway), or it could be another Alger Hiss case where the guy is exposed, other 
people were operating with him, and thi!! may be the way to really carry it out; 
we might be able to put this bastard into a helluva situation and discredit the 
new left. 

H It would [sic] a marvelous way if we could do it, but of course, you've 
got the Times and the Post and the Monitor and all sorts of things. 

C They've got to print the news, you know, if this thing really turns into 
a sensational case. 

H Well, you of course, you're in a much better spot to see how the Adminis• 
tration stands to gain from it and at this point, I would be willing to set aside 
my personal yen for vengeance to make sure that the Administration profits from 
this. Now it's turned out, I gather from noonday news reports, it's become 
apparent that JFK was the g11y who slid us into this thing back in :May or so 
of 1961. 

C Hell, you know that from where you were. 
H I knew that, yes, hut it had never surfaced before. 
C Let me ask you this, Howard, this question. Do you think with the right 

resources employed that this thing could be turned into a major public case 
against Ellsberg and co-conspirators? 

H Yes. I do, but you've established a qualification here that I don't know 
whether it can be met. 

C What's that? 
H Well, with the proper resources. 
C Well, I think the resourcei; are there. 
H Well, I would say so absolutely, 
C Then your answer would be should go down the line to nail the guy cold 1 
H Go down the line to nail the guy cold, yes ... (Book VII, 700-01) 

Colson sent a transcript of this conversation to Haldeman on July 2. 
The transmittal memorandum noted that Hunt had information from 
his CIA involvement in the Bay of Pigs that would destroy President 
Kennedy. (BookVII,699) 

The President discussed the Ellsberg matter again with Haldeman, 
Ehrlichman, and Mitchell on July 6, 1971. Ehrlichman's notes include: 
"1r [President] to JM: must be tried in the paper. Not Ellsberg (since 
already indicted}. Get conspiracy smoked out thru the papers. Hiss 
and Bentley cracked that way." During the same conversation, Ehrlich
man wrote: "1r leak the ( e) [evidence] of guilt." (Ehrlichma.n notes, 
Items 7, 15, p. 38, 40) Ehrlichman's notes of a meeting with the Presi
dent on ,July 10, 1971, stated: "Goal-Do to McNam., Bundy, JFK 
elite the same destructive job that was clone on Herbert Hoover years 
ago." (Ehrlichman notes, Item 12, p. 52) 

II 

STAPFING THE PLUMBERS 

Around June 25, 1971, the President dirrded Colson, Haldeman and 
Ehrlichman to try to find a person, preferably from the White House 

• On the afternoon of Julv 1, 1971, the Pr<>sident and Ehrliehman ml't with a national 
security study group regarding deelass!flcatlon of documents. The notes of that meeting 
contain the following references : "Esplona_ge not Involved In Ellsberg case" nnd "Don't 
think in terms of spies." (Ebrlichman notes, Items 29 and 30, p. 32-33) 
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staff, to assume responsibility for all aspects of the Pentagon Papers 
disclosure, includin~ coordination of the ongoing investigations by 
other Federal agencies and the handling of the prospective congres
sional investigations. (Colson testimony, 3 H,JC 198) Colson prepared 
a memorandum for Haldeman dated July 2, 1971, which named several 
candidates, including Hunt and Buchanan, a "White House speech 
writer. (Book VII, 678.) Colson also sent Haldeman a traµscript of 
the telephone conversation between Colson and Hunt. (Book VII, 
699-702) 

Buchanan, the first choice of Haldeman and Ehrlichman, declined 
the offer. (Book VII, 704-06) On July 8, 1971, Buchanan, sent a mem
orandum to Ehrlichman setting out his contrary views on the Ellsberg 
project. 

Having consirlered the matter until the early hours, my view is that the~e are 
some dividends to,•be derived from Project Ellsburg [sic]-lmt none to justify 
the magnitude of the investment recommended. 

At the very best, let us assume ,ve -can demonstrate, after three months in
vestigation, that Ellsburg [sicJ stole the docume~ts, worked hand-in-glove with 
ex-NSC types, collaborated with leftist .writers Neil Sheehan and Fox Butter
field, got together a conspiracy to drop the documents at set times to left-wing 
papers, all timed to undercut McGovern-Hatfield opposition-what have we 
accomplished? . 

What benefit would be derived. to-the .President, and his political fortunes in 
1972-and what damage visited upon his major p9litical adversaries on the 
other side of the aisle. . . . . . . 

This. is.not to .argue that the effort is not worth-while-but that simply we 
ought not now to start investing major personnel resources in .the kind of c.overt 
operation not likely to yield any major political dividends to the President. 
(Book VII, 708-09) 

Hunt was hired, effective ,July 6, 1971, to work on the Pentagon Papers 
project. (Book VII, 715-:-16, 721) Colson had known Hunt socially for 
several years and was aware of his background with the CIA, (Book 
VII,677) , . 

Ehrlich.man\,. note~, of l1~s mee'tii;ig with the .Preside11t. 911 ,!uly, ,6, 
1971, state : '·'?'" : put on a non [lega 1] team on the ~onspiracy ¥ ;1 
(Ehrlichman's notes, Item 11, p. 39) ,. -

On July 7, 1971, after being introduced to ,;Hunt by Colson, (Book 
VII, 718-19) Ehrlichman called CIA Deputy Director Robert Cush_:
man andsaid: 

I want to alert you that an old acquaintance, Howard Hunt, has been asked by 
the President to do some special consultant work on security problems. He may 
be contacting you sometime in the future for some assistance. I wanted you t_o 
know tllat he was in fact doing some things for the President. He is a longtime 
acql1aintance with the people here. He may want some help on computer runs 
and other things. You should consider Ile has pretty much carte blanche. (Book 
VII, 728) . - ,: . , . , ' 

This call was transcribed by Cushman's secretary. (Book VII, 729-
31) The President and Ehrlichman met on July 9, 1971, and Ehrlich
man's notes state: "Dave Young to-a special project." (Ehrlichman's 
notes, Item 36, p. 48) 

On July 12 in San Clemente the President met with Assistant 
Attorney General Mardi.an, chief of the Internal Sf'\curity Division. 
According to Ehrlichman's affidavit in United States v. 'Ehi-liclirnan, 
the President received a report on the status 6f the investi~ation of 
the Pentagon Papers. The Preside~t was not .satisfied with tl1e-prog:. 



23915

161 

ress 3cnd insisted upon an early designation o:f a man to be in charge 
o:f the White House efl:'ort.6 Eh'rlichman summoned David Young and 
Egil Krogh to San Clemente, ai1d on July 17, 1971, he assigned them 
to be cochairmen of a unit to coordinate the E1lsberg-Pentagon Papers 
investig3;tions. (Book VII, 806-07) 

· Ehrhchman called Colson from San Clemente on the weekend of 
July 17 and asked Colson to assign Hunt to work :for Krogh. On 
July 22, 1971, Hunt was assigned to the unit in a meeting with Colson 
and Krogh. (Colson testimony, 3 HJC 206-07) Gordon Liddy, who 
had prior investigative experience with the FBI and the Department 
of Treasury, was also hired to work with the unit. (Book VII, 816-
20) 

In a discussion with Krogh and Ehrlichman on July 24, 1971, the 
~ay aft~r. the _publication M !-1- story dis~lo~ing the American neg<?tiat
mg position m the Strategic Arms L11mtat1on talks, the President 
said: 

This does affect the national security-this particular one. This isn't like 
tht? Pentagon Papers. ( Book VII, 885) 

III 

AcTIYITIES OF THE PLul\rnERs 

A. Publicly Discrediting Ellsberg 

After the establishment of the unit headed by Krogh and Young, 
lihe President assigned Colson the task o:f publicly disseminating de~ 
rogatory material collected by the Plumbers. The President also as
signed Colson the task of·insuring that Congressional hearings were 
Ml'd as a method of bringing out information ,that would discredit 
Ellsberg. (Book VII~ 830--42; Colson testimony, 3 HJC 197-98) 

The President directed Colson to release information concerning 
alleged ties of Ellsberg's lawyer. Leonard Boudin, with the Com
mimist Party (Book VII, 1139--41) and also to release personal infor
mation about Ellsberg himself. On June 3, 1974, Colson pleaded guilty 
to a criminal information that read in part:. 

On or about June 28, 1971, and for a period.of time 'thereafter, in the District of 
Columbia and elsewhere, CHARLES W. COLSON, the DEFENDANT, unlaw
fully, willfully and knowingly did corruptly endeavor to influence; obstruct and 
impede the due administration of justice in connection with the eriminal trial 
of Daniel Ell,sberg under indictment in the case of Unitc1i States v. Russo, Crimi
nal' Case No. 9873, United States. District Court, Central Distl'ict of California, 
by devising and implementing a scheme to defame and destroy the public image 
and creilibility of, Daniel Ellsberg and those engaged• in the legal de!ense of 
Daniel Ellsberg, with the intent to influence, obstruct, and impede the conduct 
and outcome of the criminal prosecution then 'being ·conducted in the United 
States District Court for the Central District of California. (Book VII, 918-23) 

'·concerning the President's role in these activities, Colson stated in 
court: 

· [TJhe President on numerouli! oCC(iSions ,nrged me to disseminate damaging 
information about Daniel Ellsberg, including information about Ellsberg's attor-

: ~ Ehrliehm~•s notes of }be Jul:, 12, 1971 · mee,ting between the President ancl Mnrdian 
contain no reference to th11 President's dissa,tisfartlon with the investigation or his Insist
ence that someone should be placed' in charge of a White House effort. (Ehrlichman notes, 
pp. 53-58) In fact, the notes state, "FBI going all out now." (EhrUchman notes, Item 12, 
p.57) 
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ney and others with whom Ellsberg had been in close contact. I endeavored to do 
so-and willingly. (Colson testimony, United ,States v. CpZson, June 21, 1974,.!5-6) 

Colson testified before the House Judiciary Committee that hi~fnotes 
o:f a meeting with the President in mid-August reflect a:-dis<;ussion of 
material about Boudin and his alleged ties to the Com~must Party. 
(Colson testimony, 3 HJC 223) Krogh and Young advised Ehrlich
man by memorandum dated August 19, 1971, that the President was 
after Colson to get something out on Ellsberg and that Hunt was pre'
paring an article about Boudi:i. (Book VII, 1127) On. Angus~ 24:, 
Ehrlichman forwarded the article to Colson, who gave 1t to a Jour-
nalist. (Book VII, 1128-40, 1144) · : · 
B. Use of the OIA for Technical Assistance and Psychological Profile 

The President authorized enlisting the aid of the CIA In the activi
ties of the Plumbers. Ehrlichman's only contacts with the CIA were at 
the direction of the President. (Book VII, 734-38) This conclusion. i~ 
based on Ehrlichman's sworn testimony and he also testified that he 
called CIA Deputy Director Cushman on July 7, 1971, and on behalf 
of the President requested assistance for Hunt: · · · 

Hunt began receiving assistance :from the CIA on July 22, 1971 
when he met with Cushman and requested alias identification and dis
guise materials. Although this .assistance was beyond the statutory 
jurisdiction of the CIA,7 the materials were provided to Hunt the 
next day. (Book VII, 844-58) 

The CIA disguise and false identification were used by Hunt in (1) 
an interview of Clifton DeMotte who allegedly had information 
derogatory to Senator Kennedy' and members of the Kennedy,,politica1 
group (Book VII, 853), (2). the reconnaissance and subst;iquent 
break-in of Dr. Fielding's.office in Los Angeles; (3) the interview of 
ITT lobbyist Dita Beard in Denver in March 1972, and (4) ;,tih~ 
break-in of the Democratic National Committee Headquarters in June 
1972. (House Armed Services Committee Report No. 93-25, October,29, 
1973, 3) At Hunt's request the CIA also provided him with a tape 
recorder in a typewriter carrying case; (Book VII, 1226-27) and 
before Hunt and Liddy went to Los Angeles for their reconnaissance 
of the office of Ellsberg's psychiatrist the CIA pvoviclecl Liddy, with 
false identification, disguise material and a camera concealed in a 
tobacco pouch. Upon their return from Los Angeles, the CIA. deyel
oped the film of the photographs of the psychiatrist's office. {Book 
VII, 1152-65) .. · · 

Hunt al.so requested a CIA secretary, ·credit earns,- and· an office 
in New York City with a backstopped i)hope. The CIA refused these 
requests. and Cushman called Ehrlichman on August 27, 19'71, and 
obtained Ehrlichman's pe1;mission not to fill Hunt's latest requests. 
(Book VII, 1226-27, 1231-~8) An internal CIA memorand,um stated 
that Hunt's requests drew the Agency further into Hie sensitive area 
of domes~i<; operati(!ns against A ~neri'cans. (Book VII, 1230) · . 

In a~d1t10n to tlus type of assistance, Young- also requested a psy
chological profile of Ellsberg from ~he C'1A. (Book VII, 898) Hunt,. 

7 The CIA's jurisdi<"tion i~ limited, by a provision in the National Security Act of 1947 as 
amended. 1vhich states:. "[TJhe. agency shall have no police; subpoena, law-enforcement 
powers, or mternal-secur1ty functions .... " 50 "Q,.S.C. § 408(d) (8). ·· · · · · 
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ii: a memoraHdmn to Colson dated July 28, 1971, entitled Neutraliza
tion of Ellsberg, recommended the development of a psychological 
profile as .part of a file of derogatory information. The memorandum 
stat~d that.the file would be a basic fool essential in determining how 
io destroy Ellsberg's. public image and credibility. (Book VII, 914) 
Hunt told the .CIA psychiatrist that the profile would be useful in 
trying Ellsberg in the press. (Book VII, 1083-84, 1087) 
· .. The request :for a psychological profile was made directly to Helms, 
the CIA Director. Young stressed to Helms the high level of White 
House interest in the project. (Book VII, 898-903) On August 12 he 
told the psychiatrist who directed its preparation that the President 
was aware of the study. (Book VII, 1083, 1090-93) The profile, the 
only_ one known to have ever been prepared by the CIA on an Ameri
can civilian (Book.VII, 899}, had been delivered to the White House 
the previous day. (Book VII, 1008-09, 1011-19) 

The Plumbers were not satisfied with the profile and on August 12, 
1971, requested the CIA to prepare an expanded psychological profile 
on Ellsberg. CIA staff members belieYed that the profile was beyond 
the Agency's jurisdiction and had suspicions as to the use that might 
be made of it. (Book VU, 1408-11) The staff psychiatrist who directed 
the effort concluded that the pm;pose was to defame or manipulate 
Ellsberg. (Book VII, 1400-07) 

Despite the reluctance of the CIA, a second profile was prepared 
by the Agency in early November, 1971. Helms directed that it be deliv
ered to the "\Vhite House. He sent a separate Jetter to David Young 
expressing the CIA's pleasure in being o:f assistance but impressing 
nnon Young the importance of concealing the CIA's involvement. 
(Book VII, 1412-20) 

0. The Fielding Break-in, 

The July 28, 1971 memorandum :from Hunt to .Colson entitled 
Neutm.lizatio,n of Rllsbe1'g recommended_obtaining Ellsberg's psychi
atric records from his former psychiatrist :for use in destroying Ells
be1·g's image and credibility. (Book VII, 914) The Plumbers had been 
informed by the FBI that on July 20 and 26, 1971, the psychiatrist, 
Dr. Lewis Fielding, had refused to be interviewed. (Book VII, 975, 
983, 987-90) On or about August 5, Krogh and Young complained to 
Ehrlich:man that the FBI would n'Ot cooperate fully in the Ellsberg 
investigation. (Book VII, 983, 1000) Krogh recommended that Hunt 
n;nd Liddy be sent to California to complete the Ellsberg investigation. 
(Book VII, -983-84) Ehrlichman has stated that between July 26 and 
August 5, 1971, he discussed with the President his conversations with 
Krogh, and.the President told Ehrlichman that Krogh should do what
ever he co~1sidered necessary. Ehrlichman passed this instruction on 
to Krogh. (Hook VII, 1000-01) Ehrlichman has also testified that 
the President approved, the recommendation that the unit become 
operatio:i1al and app:rQv:ed a trip by Hunt and Liddy to California to 
get "some factE? whiqp, Krog felt he badly, needed." ( Book VII, 993, 
997-98, 1001, 1166) . , .. 

In April, J9'73,,t;he, Presidenii reaffirmed the fact that he had author
iz~d -qperations. agafost Dr._ Field}J1g:, In a telephone conversation on 
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April 18, 1973, Henry Petersen, advised the President that the Justice 
Department had learned of the Fielding break-in. { Book VII, 1956-:57) 
Ehrlichman has stated.in an affidavit that he was present during the 
call and that immediately after the President hung up he told Ehrljch
man that the break-in was in furtherance of national security and fully 
· ified under tl'le circumstances. (Book VII, 810) Colson· testified 

re the Committee that on April 19, 1973, Ehrlfohman told him 
about the Petersen call. Ehrlichman told Colson that the President had 
informed Petersen that the President a.pproved the Ellsberg operation 
in advance after consultation with Hoover and that Petersen was to 
stay out of it. (Colson testimony, 3 H,JC 237) · · · 

On August 11, 1971, Krogh and Young submitted a memorandum, to 
Ehrlichman informing him o:f the delivery of the CIA psychological 
profile and o:f their dissatisfaction with it. (Book VII, 1023) The· 
memorandum also said : 

In this connection we would recommend that a covert operation be undertaken 
to examine all the files ·still held by Ellsberg's psychoanalyst covering the 'two
year period in which he was undergoing analysis., 

Ehrlichman initialed the line ''flpprove" anr! wrote, "if do11e. ni1der 
your assurance that it is not traceable." (Book VII, 1024) · ' ' · 

Y mmQ;' sent .a memorandum to Ehrlichman on August 26, 1971, en
titled, Status of Information Which Oan Be Feel Into Congressional 
Investigation of Pentagon Pape1'8 Affair. (Book VII, 1215) The mem~ 
orandum asked how quickly the Administration wanted to bring about 
a change in Ellsberg's image and contained the following footnote: 

[I]t is important to point out that with the recent article on Ellsberg's lawyer, 
Boudin, we have already started on a negative press image for Ellsberg. If the 
present Hunt/Liddy Project #1 i,; successful, it will be absolutely essential to 
have an overall game plan developed for its use in conjunction with the Con
gressional investigation. In this connection, I believe that the point of Buchanan's 
memorandum on attacking Ellsberg through the press should be borne in mind; 
namely that the situation being attacked, is too big to be undermined by planted 
leaks among the friendly press. 

If there is to be any damaging of Ellsberg's image and those associated with 
him, it will therefore be necessary to fold in the press planting with· the Con
gressi1mal investigation. I mentioned these points to Colson earlier this week, and' 
his reply was that ,we should just leave it to him and he would take ·care of get
ting ·the, information out: I believe, howJver, that in order to orchestrate this 
whole operation we have to be aware of precisely what Colson wants to do: 
(Book VII, 1219) , ' , ·• , 

Hunt and Liddy, equipped with alias identification, disg1Hse m~
terials and a camera provided by the CIA, made a reconnaissance trip_ 
to California on August 25, 1971 to inspect Dr. Fielding's office. The· 
CIA lat.er developed the photog-raphs taken there. (Book VII, 1152, 
1157-60, 1165-67) Krogh and Young have testified that- qn·or about 
August 30, 1971, after Hunt and Liddy reported that their recon
naissance satisfied them that an entry operation ,vas feasible, they 
called Ehrlichman and told him that they believed an opei:ation that 
could not be traceable to the "White House was possible and that 
Ehrlichman gave his approval. (Book VII, 1240-44) , ·· ,, ·, ' 

The break-in of Dr. Fielding's office was executed on September. 3, 
1971, by a team under the immediate and close dire,ction of .Hmit and 
Liddy. (Book VII, 1276, 1281-92) There is a' conflict het~een the 
testimony of Dr. Fielding and'the b1irglars as' to·,vhether·the burglary 
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yielded any information about Ellsberg. (Book VII, 1276, 1289-91, 
1293-97) · 

The break-in violated Dr. Fielding's right under the Fourth Amend
ment of the Constitution to be secure in his person, house, papers and 
~ft'ects, against unreasonable searches and seiznres. Krogh pleaded 
guilty to conspiracy to violate the civil rights 0£ Dr. Fielding: ( 18 
U.S.C. § 241) ; 8 Ehrlichman, Liddy and two 0£ the members 0£ the 
team that performed the break-in were convicted on ,July 12, 1074 of 
conspiring to violnte Dr. Fielding's civil rights.sa The President in his 
public statements has stated that the break-in was illegal, unauthor
ized and completely deplorable. ("Presidential Statements," 8/22/73, 
47) 

Hunt and Liddy reported the results 0£ the operation against Dr. 
Fielding's office to Krogh and Young on the afternoon of September 
7, 1971. (Book VII, 1302-06) Ehrlichman's logs show that at 10 :45 
on the morning of September 8, 19'71, Krogh and Young met with 
Ehrlichman. (Book VII, 1336) Ehrlichman has testified that he 
discussed the break-in with Krogh and Young. (Book VII, 1334} At 
3 :26 on the afternoon of September 8, Ehrlichman met with the Presi
dent. (Book VII, 1335) Ehdichman informed Colson on September 
9 that Hunt and Liddy had attempted to get EUsberg's psychiatric 
records but failed. (Colson testimony, 3 H,JC 236; (book VII, 1335) 
On September 10, 1971, Ehrlichman met with the President £rom 3 :08 
to a :51 p.m., 9 and then met with Krogh and Young at 4 :00 p.m. The 
President called Colson immediately following his meeting with 
Ehrlichman on September 10. (Book VII, 1335, 1337) 

D.Financing 

Part of the financing for the Fielding break-in was arranged hy 
Colson, who borrowed $5,000 in cash from Joseph Baroody, a Wash
ington public relations man. Baroody brought the money to Krogh 
at the White House. (Book VII,-1266-67) Krogh, in turn, ~ave the 
money to Liddy on September 1, 1971, immediately before Liddy and 
Hunt left for Los Angeles. (Book VII, 1257-59) In order to repay 
Baroody, Colson called George Webster, a Washmp.:ton attorney, and 
asked if there were any campaign committees available to receive a 
c0ntribution. Webster advised Colson of the existence of a committee 
called "People United for Good Government." Colson solicited the 
Associated Milk Producers, Inc. to make a $5,000 contribution to that 
committee. Colson instructed Webster to cash t.he check and hold the 
money for Baroody, who later picked it up at Webster's office. (Book 
VII, 1269-7 4) 

E. Other Activities 

· The Plumber,s were instructed to investigate the source. of the 
July 23, 1971 disclosure in a newspaper ar.ticle 0£ the American nego
tiating position in the SALT talks. In .~ meeting with Ehrlichman 

•United States v. Krogh; Information and·Doeket (Book VII, 1608-13). 
•• Trnnse-cint . of Proceedings, fJnitea, States v; .EhrUehman, J'nly 12, 1974. · 
• On June 24, 1974. the Hou$e Judiciary Committee subpoel!ited the tape recordings nnct 

p.ther materials related to tib.ese.conversli.tioni, •between the President and Ehrllehman.'The 
President refused to produce the recordings ·or other, materinls, 
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and Krogh on July 24, 1971, the President instructed Ktogh to. condu-ct 
polygraph examinations of Defense Department ·and Sta~c .Depart 0 

ment personnel. (Book VII, 864-66, 868-70) The tape recordm~ of that 
conversation suggests that the President believed tl1at the d1s'closure 
affected. national security because it intedert>d with current_ negotia
tions. ( Book VII, 885) Krogh contacted the CIA and obtamecl per0 

sonnel and equipment to conduct the 1mlygraph- examinations. (Book 
VII, 895). In an interview, Donald Stcwa1't, a Defonse Department 
investigator, stated that the FBI becamc_invo1rnd in t~e !nvestigation 
and that the source of the leak "·as not d1scovered.10 vVrllrnm Beecher,. 
the journalist who wrote the article, was subsequently appointed .Dep-, 
uty Assistant Secretary of Defense for Public Affairs. ( Book VII; 
891-92) · 

On December 13 and 14, 1971, articles by Jack Anderson appeared 
in The W (J,Shington Post disclosing the American position in the India
Pakistan vVar.11 (Book VII, 14:10-31) Kro:gl,t refused to authoi'ize, 
wiretaps in connection with this investigation and for that reason·was 
removed from the ·unit. (Book VII, 1432) · Young worked alone on 
this assignment. The De:l'ense,Department conducted the investigation 
and copies of investigative reports were sent ,to Young at the '\¥bite, 
House. (Book VII, 1422-;-29) The FBI placed wiretaps on persons 
suspected of the disclosure. ( Book ,VII, 1438--40) During the course of 
the investigation it was disc0vered that Yeoman Charles Radford, one 
of the persons suspected, had been furnishing.documents from Kissin
ger and the National Security Council to the Joint Chiefs of ,Staff: 
(Book VII, 1423-24, 1426) • · . ,. , 

IV 

CoxcE.\Ll\IENT OF nrn Pu:·umms' Acnv1Trns 

Following the Watergate break-in the President initiated a policy1 
of preventing federal investigations from m1covering the PlumbeFS' 
activities. The President said on May 22, 1973, that his concern, tbat 
activities .of the Plumbers might be e~posed was one reason for order
ing Haldeman and Ehrlichman to insure that the Watergate:investi
gations did not lead to their disclosure. ("Presidential Statements," 
5/22/73, 24) 12 

On March 17, 1973, John Dean reported to the President-that Hunt 
and Liddy had broken into the office of Ellsberg-'s former psyehia
trist.13 (vVHT 157-60) Neither Dean nor the President said ,that the 
break-in was related to:national security. 

10 In a memorandum to Ehrlichman dated August 13, 1971. Krogh and Young reported· 
that the in..-estlgation of the SALT· disclosure had unsatisfactory results. (President's 
Submission. Book IV, 134) · ' 

11 Ehrlichman's notes of meetings with the President on December '23, 1971 and Janu
ary 5, 1972 contain r<>ferPnCl!S to t:1Js incident, (Ehr1iChl)1an'1< notes pp. 125~30). At ,one 
point the nofes sfatr, "'Ye'll prosec'ute Anderson·, et' nl' ui'ter the 'election." (FJhrliclrman's 
notes, Item,8, p. 129'\ , , , , . ,', · ,., ·. <·,' 

12 On August 5, 1974. the President made public trans<:ripts of conversatfons with H. 1t., 
Haldeman on ,Tune 23, 1972. During the course of tb'e meeting between the President and 
Haldeman at 10 :04 a.m, on ,Tune 21> the Preslc1ent said, 

"Of conrse, this Hnnt, that will uncover a lot of thinp;s. Yon open that s·cab there's-a: 
hell of a lot of things and,,ve just feel that It wonld ,be ver·y ,detrimental to have this. tMng 
go any further. This lnYolves these Cubans, Hunt, aml a lot of hank:v,panky that we• have 
nothing to do with ourselves. Well. what the,heH. did l\Iitchell know about this·?" , , · 

13 On Aorll 11, 1974, the House Judiciary. ,Committee subpoenaed t;he tape recording and, 
other mater!-als related to this conversation .. The,President i:efused to ,produce this ,recond·. 
Ing, The President submitted an edited transcript of four pages. 
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On the morning of March 21, Dean and the President discussed 
Hunt's blackmail threat. Dean told the President that Hunt threat.:. 
ened to bring Ehrlichman to his Jn1ees and to put Ehrlichman and 
Krogh in jail for the seamy things Hunt did at their direction, includ
ing the Fielding break-in. Dean reviewed for the President the soft 
points including the fact that Hunt and Liddy knew that the author
ization for the break-in came from the '\Vhite House. The President 
said, "I don't know what the hell we did that for." Dean said, "I don't 
either." (HJCT 92) Dean advised the President that Ehrlichman was 
criminally liable for the conspiracy to burglarize the doctor's office. 
(H.TCT 104--05) Dean started to tell the President about something 
in the files that would reveal the break-in and the President interrupted 
and said, "Oh, I saw that. The picture." 14 (HJCT 105) This was a ref
ere~ce to the ~hotograph of Liddy in front of Dr. Fielding's office 
wluch the ,Tusbce Department had obtained from the ('IA. Dean re
sponded, "Yeah, the picture. That, see, that's not all that buried. " 
(H.TCT 105) 

Haldeman joined the meeting (HJCT 1081) and the conversation 
returned to a discussion of the Fielding break-in and how they could 
prevent its disclosure. A national security theory ·was developed: 

PRESIDENT .... You sef:', ,John is concerned, as you know. Bob, about, uh, 
I◄;hrlichman which, uh, worries me a great deal beC'an!'e it's, a, uh,'" it-and it, and 
this is why the Hunt problem is so serious, uh, becaus.-, uh, it had nothing to do 
with the campaign. 

DEAN. Right, it, uh-
PRESIDENT, Properly, it has to do with the Ellsberg thing. I don't know what 

the hell, uh
HALDE:MAN. But why-
PRESIDENT. Yeah. Why-1 don't know. 
HALDEMAN. What I was going to say is-
PREBIDENT. What is the answer on that? How do you keep that out? I don't 

know. Well, we can't keep it out if Hunt-if-You see the point is, it is irrelevant. 
Once it has gotten to this point-

DEAX. You might, you might rmt it on a national s.-curity ground, basis, which 
it really, it was. 

HAL~EMAN. It absolutely was. 
DEAN. And just say that, uh, ' 
PRESIDENT. Yeah. 
DEAN. that this is not, you know, this was
PRESIDENT. Not paid with CIA funds. 
DEAN.Uh- ' 
'PRESIDENT. No, seriously. National security. We had to get information for 

national security grounds. · · 
DEAN. Well, then the question is, why didn't the CIA do it or why didn't the 

FBI do it? , 
PRESIDENT. Because they were-We had to do it, we had to do it on a con-

fidential basis. ' 
HALDEMAN. Because we were checking them? 
PRESIDENT. Neither could be trusted. 
HALDEMAN. Well, I think ' 
PRESIDENT. That's the way I view it. 
HALDEMAN. That has never been proven. There was reason to question their 
PRESIDENT. Yeah. 
HALD];')MAN. position. 

·u In the edited \Vhite House transcript, th"e President says, "Oh, I thought of it." (WHT 
20R} I 1 " 1 " , 1 I l t d l " . ,.. " ... worries me a great < Pn . . . reac R ... worr es 1 m a grea ea . , . ·m 
the edited White H,:iuse transcript. (WHT 220) 
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PRESIDENT. You see really, with the Bundy thing and everything coming out, 
the whole thing was national security. 

DEAN. I thinli: we can probably get, get ,by on that. (HJCT, 112) , 

Dean told the President of Krogh's perjury in denying that he knew 
anything about Hunt and Liddy's travels. Dean said that Krogh was 
willing to take responsibility for authorizing the, break-in. (HJCT 
95) The President asked what would happen if they did not meet 
Hunt's demands and Hunt "blew the whistle." (H.TC'T 125): 

DEAN. Krogh, Krogh coulcl go down in smoke. Uh-
PRESIDENT. Because Krogh, uh-Where.could anybody-But on the other hand, 

Krogh just says he, uh, uh, Krogh says this is a national security matter. Is that 
what he says? Yeah, he said th~t. 

DEAN. Yeah, but that won't sell, ultimately, in a criminal situation. It may be 
mitigating on sentences but it won't, uh, the main matter-

HALDEMAN. Well, then that- , . 
PRESIDENT. That's right. Try to look around the track. '\Ve have no choice, on 

Hunt but to try to Iceephim-(H,JCT 125) . 

In a meeting that afternoon Ehrlichma.n said that if he were ques
tioned about the Fielding break-in he would say that Hunt was con
ductino- an investigation on Ellsberg. He added, "Now, I suppo.se that 
lets Elisberg out, that's an ilJegal search and seizure that may be suffi
cient at least :for a mistrial. ... " The President asked if the case was 
close to COn).pletion and Eh,rlich1nan said, "Oh, it'll'go 011 _a ,vll.il~ yet.'~ 
Haldeman asked if , Ells berg would be entitled to tt mistrial ,after a 
conviction and Ehrlichman said, "Yeah. sure:' (H.JC'T 1:39) rn -. , 

On March 27, 1973, the President.and Ehrlichman discussed whether 
it would be necessary for Krogh to take responsibiilty for the Field
ing break-in. Ehrlichman said he did not believe it would be necessary 
because if it came to light he would "put the national security t_~nt 
over this whole operation." The President agreed with Ehrlich:rhap.'s 
re.commendation to "just hard line it.'' 1 ,

1 (l\T.HT ;J:-3-1--I37) ' .. 
In April, the President actively participat;ed in an effort to conceal 

the break-in under a national security tent. In, a conversation with 
Attorney General Kleindienst on April 15, 1973, the President 'told 
Kleindienst that the "deep six thing" related , to some 9f Uri.tit's 
operations in the White House on national secui·ity matte:i:s and -had 
nothing to do with "\Vatergate.18 (-WTH '721-23) On April 16, Henry 
Petersen told the President that the Department of Justice had infor
mation that, Hunt had received alias documentation and a camera 
from the CIA. The President told Petersen that such action ,vas. pel'., 
fectly proper because Hunt was conducting- an i.nvest'iga.tion in ,the 
national security area for the ·white Honse.19 (\VHT 883-8-:1:) · : 

In a meeting on April 1'7, 1973, the Presidei1t-told Haldeman and 
Ehrlichman that he had instructed Dean not, to ,discuss' w:i~ll'.' the 

10 The President later directed .Tohn Ehrlichmnn to contaC't .Tuilge ~Inttllt'\\' 'Bvi-nP tl1e 
presiding judge in the Ellsberg trial. On April 5 and 7, 1973 Ehrllchman met ,with Judge 
Byrne and Informed him that the President was considering appointing Juclge B:vrge to the 
directorship of the FBI. At the meeting on Aprll 5, 1973 nt Sari Clemente the President 
also met briefly with Judge Byrne. (Book VII, 1874-75, 1893, 1895} · -; , 

11 On April 11, 1974, the Rous,_, Judiciat'Y Committee subpoenaed the tape recording:anrl 
other mntPrlnls rehltNI to this conversution. The President refused to produce this record· 
ing. The President submitted nn edited trnnseript. 

13 On April 11, 1974, the House Judici•ary Gommittee subpoenaed the ttwe recording nnd 
othn muterlals related to this conversation, The President refused to produce this 
recording, The Presiclent suhm!tt<'d an edited transcript. . , 

1• On April 11, 1974, the House Judiciary Committee subpoenned the tape recording imd 
other materials related to this conversation, The President refused to produce this 
recording. The President submitted an edited transcript. 
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United States attorney certain 1,J,reas, including the Fielding break-in, 
because they were national security and privileged. The President said 
that Dean had agreed. He also said that it would be necessary to 
instruct Petersen that these were matters of national security and were 
subject to executive privilege and that Petersen should be instructed 
to pass the ·word down to the prosecutors.20 ('VHT 1028-30) 

On April 18, 1973, Henry Petersen called the President and advised 
him tlui;t the Justice Department had learned that Hunt and Liddy 
lmrglanzed the office of Ellsberg's psychiatrist.21 The President told 
Petersen to stay out of it because it was national security and Peter
sen's mandate was Watergate. (Petersen testimony, 3 HJC 98; Book 
VII, 1956-66) The President issued this order although he ha.cl been 
told on March 21 that the Fielding break-in created criminal liability 
for Ehrlichman (HJCT 104-05) ; that national security would be 
mitigating upon the sentences but not a defense to the break-in (HJCT 
125) and that it was an unreasonable search and seizure that would 
result in a dismissal 0£ the Ellsberg case. (HJCT 139) 

On April 25, 1973, Attorney General Kleindienst told the President 
that he knew of the Fielding break-in and recommended that the 
break-in be revealed to Judge Byrne, who was presiding at Ellsberg's 
trial. Kleindienst described the President as being upset at that meet
ing, but agreeing that the information about the break-in should be 
transmitted to Judge Byme. (Book VII, 1984-85) On April 26, 
memoranda regarding the break-in were filed in ('amem with Judge 
Byrne. (Book VII, 1996) He later reconvened court and asked the 
government's position as to turning the materials over to the defend
ants. (Book VII, 1998-2004} The next moming Judge Byrne ,vas in
:formed that the Department of Justice did not want the contents o:f 
the in camera filing disclosed to the defense. Judge Byrne nevertheless 
ordered the in:formation to be supplied to the defense and made a state
ment from the bench revealing the break-in and ordering an investi-
gation. (Book VII, 2005-13) · 

On the a.fternoon of April 27, 1973, the President and Ehrlichman 
discussed the fact that the news of the Fielding break-in was public. 
The notes state, "[President] to HP [Henry Petersen] from CD 
[Camp David] re this-Review of ·what was said:" The remainder 
of the page was masked. (Ehrlichman notes, 159) Later that after
noon the President and Ehrlichman met and discussed the Fielding 
break-in. The notes of that meeting state, "Make an affidavit. Say 
they exceeded their auth[ ority ], a critical nat'l security pro[ject]. 
Then i·esign." (Ehrlichman's notes, Item 5,172) This is.a reference to 
Egil Krogh who later filed an affidavit in the Ellsberg trial and re
signed. The notes further state, "In March learned things-Only 
when A/G [Attorney General] confirmed it, I acted instantly," (Ehr
lichman notes, Item 7, 173) .and "as soon as it came to my attn [atten-

20 On April 11, 197 4, the House Judiciary Committee subpoenaed the tape recording- nnd 
other. materials related to this ·conversation. -The President refused to produce tb!s 
recording. The President submitted nn edited transcript. 

"'-Ori '.April 11, 1974. the Honse Judiciary Committee subpoenaed the tape recording nnd 
other materials related to this conversation. Tile President has stated that the telephone 
conversation was not recorded. Ehrlichman's notes of a meeting wltl1 the President on 
April 27, 1973 state, ",r [rresl(lent] to HP (Henry Petersen] from CD Camp DnYid re 
thls--review of what was said-" the remainder of the notes have been masked (EhrUch
man notes, 159). · 
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tion] is NB [impdrtantl poi~t Relayed instantly-to Calif.''; and "'ph, 
[phone] call to HP [Henry Petersen] ·April 18-confused by a 
month." (Ehrlichman notes, Items 9,'10; 173) The'notes of that meet
ing also state, "~y all m_eahs get it to ·Prosec [utor] or Dean w!l,l'liold, it' 
over your head." (Ehrhchman notes, Item 7, 173) The final reference 
in the notes reads, "Did I k~1ow about it sooner~ (no ( cl) by E-110 
sound) If so, it made no iinpression, ets." (Ehrlichman not¢s, ~tetrl. 13, 
174) · · · '.. 

The President met with Henry Petersen on the evening of Aprif< 27, 
1973. (Book IY, 1633) Petersen foH the President of Dean's threat 
to tie in the President, not in Watergate but in other things. (Wlfr 
1265.) . '· , 

HP That was one of the reasons that was . so important to disclose· that 
because they could have hurig that over our heads1 You see and- ' 

1 

• , 

P You remember'Jny call from Camp David. I said, "Don't go into the national 
security stuff." I didn't mean- , ., · . ·· ' ·· '• · i 

HP Oh, I understand. . , • · ' • . , , 
P· 'cause I. remember I think we discussed that silly ,damned thing. Vhad 

heard about it, just heard about. You told me that. ,That's it, you tolcl nie. (W1!'.C 
1266-67) . · . ' , 

Ehrlichman met with Y onng on Ain·il 30, +973. According 'i:q 
Young's testimony, Ehrlichman told him not to address tl1e q11estiqn 
of whether Ehrlichman had discussed the Fielding break-in witli..,the 
President. (Book VII, 2029, 2034) On May 2, 1973, ;Ehrlichrimn ha,cl 
at least. thr~e telephone conv_er~ations witl~ Kro~h ·which EhrJichµian 
recorded., The first recorclecr conyersation i11clpcted the follo,y~ng qis-
CUSSlOn: 

, E The feeling is that , you ought to, be relie.-ed< of any exeeutiYe• privilege 
obligation in order to make an affidavit and that you shpuld try and mal,e cl.ear 
to (Acting Attorney General] ,Elliot (Richardson] tod~y by .phone or in persqn 
that it was not known to our principal down here until lie was informed by the 
J'ustice Department Now I don't know ho,v you can say.'You can say I told yoil 
that, I guess. But that's his story. 

K to our principal until he was informed (as in writing it down while re-
peating) 

E lli~t , 
K And that woulcl haYe been? Say this last weekend? 
E No, it woulcl Ila Ye been ·either late ~farch i{r A:pri<l:. 'but Kleindienst would 

Irnow, Because, he got it. ~rom, Kle,indienst ancl , Petereen apparently: Now, he 
would like a ra;ll bal?IS tl1r9ngh me after ,y,ou \Hff!! sµccel'\sfuH:1: .reache([l, El}i~t. 
Ancl he says tllat he's g,of to. ask for your resignation. At the same time he thin*s 
that probably·you'i:e g-oing to have an easier time of it ff i1erbaps''over the·wee]!:.: 
end or something· of that kind it could be affected (Ehrlicliman notes, 161) ' ' 

In the third recorded tel~phmie conversatio11; I(rog;h.iuid Ehrlicl\.m;i1 
said, · · . · · '· · · ' · :_ · 

K You know, John he's [the President's] 011 thin ice himself. 
E On this national security thing? ' , ' 
K Yeah. He's on <larn thin ice ancl one of the things that'is Yery clear-yester

day-after listening to him which I thought was an unpersuasiYe t"peech, aml--is 
that.if it comes out that he was told about this, about the same time he was told 
about en•rything else ::u,sumiug that he c1itl not know fong ·in advan'ce and •I 
think he did but that's somethi;ng else".ftgaiµ. Anrl he has,qecided not to•in:Vesti· 
gate it·yigorou;;ly, he's in a helluva spot., (EhrUchman notes, 168) d, • , 

On Mav 11,, 1973. ,Tudg~ Bvnre ,dismissed the. ;riminal ~1~arges 
against Ellsber.g aml his co-a.e:fe1\claiit be'cailse.' o-f governmental mis~ 
conduct, including the Fielding break-in. (Book VII, 2076-81) 
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ARTICLE II, PARAGRAPH (4) 

(4) HE HAs FAILED To TAK1'~ CARE THAT THE LAWS ,VERE FAITH
FULLY EXECUTED BY FAILING To AcT WHEN HE KNEW OR HAD REA
SON To KNow THAT Hrs CLOSE SuBORDINATES ENDEAVORED To IMPEDE 
AND FRUSTRATE LAWFUI, INQUIRIES BY DuLY CONSTITUTED ExEcu
TIVE, JunICIAL, AND LEGISi,A.TIVE ENTITIES CoNCERNING Tirn U:N"LAW
FUL ;ENTRY INTO TI-IE HEADQUARTERS OF THE DEMOCRATIC NATIONAL 
CoMMITI'EE,,AND THE CovEn-ur THEREOF, AND CONCERNING OTHER 
UNLAWFUL ACTIVITIES INCLUDING THOSE RELATING TO THE CON
FIRMATION OF RICHARD KLEINDIENST AS ATTORNEY GENERAL OF THE 
UNITED STATES, THE ELECTRONIC SURVEILLANCE OF PRIVATE CITIZENS, 
THE BREAK-IX INTO THE OFFICES OF DR. LEWIS FIELDING, AND THE 

CAMPAIGN FrNAXCING PRACTICES OF THE COMMITTEE To RE-ELECT 
THE PRESIDE~T 

The President's duty to take care that the laws be faithfully ex
ecuted imposes an affirmatiYe obligation upon him to take reasonable 
steps to insure that his close subordinates, who serve at his pleasure 
and rely on his authority in the conduct of their positions, do not in
terfere with the proper functioning of government. This obligation 
must be reasonably construed, especially in the context of a presiden
tial impeachment. The President cannot personally attend to the faith
ful enforcement of each provision of the Federal criminal code against 
ewry Yiolator, nor can be supervise the activities of even his closest 
subordinates in every particular. 

The premise of Paragraph ( 4) is that the President, when he has 
actual knowledge or reason to know of activities by his close sub
ordinates, conducted for his benefit and on his behalf, to obstruct in
Yestigations into wrongful and criminal cond11ct within his adminis
tration, is constitutionally obligated to take all necessary steps to stop 
these activities. In this connection, Representative McClory stated, 
"There is a clear violation of the President's responsibility when he 
permits multiple acts of wrongdoing by large numbers of those vrho 
surround him in possession of [great] responsibility and influence in 
the "'White House;" (HJC Debate~, July ~9, 197~, TR_. 816) ... 

Richard M. Nixon has recogmzed th1s presidential respons1b1hty. 
On March 21, 1973, John Dean told the President that he would be 
hurt the most by disclosures of what lJis subordinates ~ad been doing 
with respect to vVatergate. The President agreed: "First, because I 
am expected to know this, and I am supposed to, supposed to check 
these things." (HJCT 101) ~he C~mmitte_e finds r;lear and ~OlJ"."incing 
evidence that Richard M. Nixon failed to fulfill this respons1b1hty-and 
that he :failed to exercise his authority when he should have done so in 

(171) 



23926

172 

order to prevent his close subordinates from interfering with inYesti
gations into criminal or improper conduct carried on in his behal:f.1 

I 

ELEC'l'RONIC SunvEILLANm: ANn THE FIELDING BnEAK-IN
OnsTRUCTION OF TUE: ELI,SBERG +RIAI, 

The Commit.tee found clear and convincing evid~nee that the Presi
dent failed to act, contrary to his constitutional duty to take·care that 
the laws be faithfully executed, with respect to activities by his close 
subordinates, for his benefit and on his behalf, which interfered w~th 
the Ellsberg trial. Among the activities of his subordinates (previously 
reviewed in connection with Paragraphs (2) and (3) of this Article) 
are the following : 

1. Ehrlichman's concealment of the wiretap files and logs, which 
interfered with the Ellsberg trial. . 

2. Patrick Gray's misleading testimony before the Senate Judi
ciary Committee m its hearings on his nomination to be Director of 
the FBI, suggestion that there had been no FBI wiretaps of ,1ewsmen 
and White Honse personnel. 

3. Concealment of the Fielding break-in, which interfered with 
the Ellsberg trial. The President was told of the break-in on March 
17, 1973 by Dean and on March 2.1 by Ehrlichman, but he did not act 
on these disclosures. On April 18 he directed Petersen to stay M'\;'ay 
from the break-in on the pretext that it ·was a national secw·ity matter. 

II 

OBSTRUCTION OF '\iV ATERGATE INQUIRIES 

The Watergate break-in and cover-up involved the President's 
closest subordinates. It is clear that both the break-in and the cover-up 
were carried out for the President's benefit. On numerous occasions 
the President was told of their unlawful attempts and actions to im
pede and frustrate investigations aimed at uncovering the facts of the 
·watergate matter. 1:'h~ President repea:tedly failed to remedy or pre-' 
vent unlawful acts of obstruction by these subordinates. The mstances 
are :fully reviewed in connection with A,.rt.icle I. Foy ~xample.: 

1. The President's failure to act to prevent obstruction: of th~ 
investigation after Haldeman told him on J mie 30, 1972 that. as of 
the moment there was no proplem, but that there ·were risks for the 
future-informing the President of a policy of concealment all:d'cover
up. 

1 Like Article I, Paragraph ( 4) focuseR on interference with the due admii{istr'atlon of 
ju~tice. However, Paragraph (4) differs from Article I in two important respects: · 

First, Article I rhargrs that the Pr~sident. engaged in a conrse of conduct or plan to 
obstruct justice. By contrnst, Parngraf)h (4) relates to obstruction of justice by the Pres!• 
dent's close subordinates for his benefit nnd n failure by the President to superYise these 
subordinntes sons to stop their misconduct. 

Second, Paragraph ( 4) reaches not only th~ Watergate coyer-up, but also interference 
with lawful inqulrifs into other matters. Specificn.Jly, it reaches interference with lawful 
inquiries into the ITT settlement (the Kleindienst confirmation hearings), the Ellsberg 
trial {by concealing the wiretaps and by authorizing and then concealing the Fielding 
break-in), and lawful inquiries into illegal campaign financing practices of the Committee 
for the Re-election of the President. 
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2. The President's failure to respond to the warning by Acting 
FBI Director.Gray on July 6, 1972, tl~at the President's close subordi
nates were trymg to mortally wound him. 

~. The President's failure to act in response to Ehrlichman's raising 
the question on July 8, 1972, of executive clemency for those involved 
in Watergate, though Ehrlichman raised the issue two months before 
an indictment was returned and six months before trial. 

4. The President's praise of John Dean on September 15, 1972, 
after Dean told him seven people had been indicted, including two 
former vVhite Honse aides. The President told Dean that a lot of this 
stuff went on and that Dean had been very skillful, putting his fingers 
in the dikes every time leaks had sprung here and sprung there. 

5. The President's failure to act on March 13, 1973, when Dean 
told him that Strachan had knowledge before June 17, 1972 of the 
electronic surveillance at the headquarters of the Democratic National 
Committee and that Strachan had stonewalled FBI investigations and 
would continue to do so in the future. 

6. The President's failure to act on March 21, 1973, when Dean 
confessed his own involvement in obstructing the Watergate investiga
tion and told the President that Haldeman, Ehrlichman and Mitchell 
had also been involved in the obstruction of justice and that Porter 
and :Magruder had committed perjury. 

7. The President's :failure to act when Haldeman and Ehrlichman 
told him that they had known of the payments to 1Vatergate defend
ants in the summer o:f 1972 and had referred Dean to Kalmbach 
to arrange these payments. 

8. The President's failure to disclose the information he had about 
the obstruction o:f justice by his subordinates ·when he met with 
Kleindienst and Petersen on April 15, 1973, and with Petersen during 
the :following weeks. 

9. The President's failure to reveal information about the unlawful 
obstruction of justice by his subordinates that he learned of, by his 
own admission, on and after March 21, 1973. 

10. The President's endeavor to conceal the existence of the White 
House taping system and his refusal to comply with requests by the 
Special Prosecutor for access to relevant and material tapes and 
documents. 

11. The President's failure to report to the authorities Haldeman's 
false testimony about the March 21, 1973, conversation before the Sen
ate Select Committee on Presidential Campaign Activities. 

III 

OBSTRUCTION OF INQUIRIES INTO CAMPAIGN FINANCING PRACTICES AND 
USE OF CAMPAIGN FUNDS 

The President learned in June and September, 1972, and in Febru
ary, March and April, 1973, that the Committee for the Re-Election of 
the President had engaged in unlawful campaign financing practices 
and his aides were endeavoring to obstruct ]awful investigations into 
these practices and the use of campaign :funds. As demonstrated by the 
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:follmving examples, the President took no action to inform authorities 
of his subordinates' co11duct: · · ' · ·: · 

1. The President failed to inform the ·authorities ·when Dean ex-' 
plained to the President on March 13, 1973, the· meth:qcl used by Allen 
and Ogarrio to make illegal campaign contributions. ' 

2. The President :failed· to stop plans to interfere with. the pro
posed hearing.;; ?f the House Ba_nking and. Currency Comm1ttee ( the 
Patman Committee) on campaign financmg·pract1ces of th~ Com
mittee to Re-elect the .President, which ·Dean disc1:1ssed 1w1th the 
President on September 15, 1072. · · . · '· 

3. The President :failed to repo1-t Herbert Kalmbach's use'. b:f. 
$75,000 in .campaign funds received from Sta'ns and Halden:uin's nse o:f' 
$350,000 in snrp1ns cash campaign contriblitions to wake payments or 
have payments made to '\Vatergate defei1clants. 

4. The campaign activities of Donald Segretti were t!te subject 
o:f specific inquiry.by the, Watergate Grand Jrtry and FB~ m August, 
1972, and again by the Watergate Grand ,Tnry in Apnl, 1973. On 
February 28, March 2, ·13 ahd 14. 1973, the Prf,lsident discussed with 
Dean the ~xtent o:f v\Thite Honse involvement with Segretti, who had 
been recruited· by Chapin and 'Strachan to disrupt campaigns' of 
Democratic presidential candidates, had been paid $45,000 for ·salary 
'lnd expenses by Kalmbach pursuant to Halcleman's authorization, and 
had committed repeated violations o:f federal campaign laws ii1 fol
filling his assignment. On March 21, 1973, Dean warned the Presicre11t 
that Chapin could be charged with a felony for -vio1ating the· civil. 
rights statute in connection wit.h Segretti's activities. On Aprjl · 14, 
1973, the President,'Haldeman and Ehrlichmari discussed ffaldeman's 
inv'olve:me:nt with Segretti, th.:: W1'i:te Honse havj11g been· infcM:ned 
oy Chapii1 that 'Hakleman's name had been mentioned in co11nectfoir 
with the hiring of Segretti during Chapin's April 11 appe_arance be-
fore the Grand ,Tnry. · · · · · 

, IV 

KLEINDIENST CoNFIRMATibN HF..ARINGS 

During the hearii1gs before the Senate Committee on the ,1 ndiciary 
on Richard Kleindienst's nomination to be Attorney .General in 1912, 
hoth Kleindienst and former Attorney General .,Tohn Mitchell gave 
false testimony regarding the President's. involvement in the ITT 
antitrust cases. Clearly, Kleindienst and Mitchell were protecting'the 
President. The President followed Kleindienst's confirmation hearings 
closely, but took no steps to correct the false testimony and continued 
to endorse Kleindienst's appointment._ Becau;::;e the President's con
duct in the Kleindienst matter has not previously. been discussed hi this 
Reoort, the -facts are summarized here.'. · 

On February 15, 1972, the President nominated Deputy Attorney 
General Richard Kleindienst to succeed .John 1\1:i~heH as Attorney 
General o:f the lT nitecl States. Beginning on Februar,y, 29, 1972, co1nmns. 
hy Jack Anderson were publish~d which alleged that a pleiJ.ge by the 
International Telt}phone and Telegraph Corporation of financial sup
port for the 1972 Republican National Convention was connected with 
the settlement by the Department o:f Justice o:f three antitrust suits 
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again1:;t ITT, and that Mitchell all'd ~leindienst were involved. (Book 
V, 634-36, 640) Kleindienst requested that his confirmation hearings 
before the Senate Judiciary Committee, which had approved his 
nomination, be Tesumed to inYeStigate the charges. On March 2, 1972, 
the Committee's hearings were reconvened; (Book V, 678-79) 

During the course of the resumed Kleindienst confirmation hearings 
both Mitchell and Kleinclie11st repeatedly gave :false testimony with 
respect to the role of the President in the ITT cases. On March 2, 1972, 
and again 01i the following day, Kleindienst testified that he had not 
received directions from the White House about the handling of the 
ITT cases. (BookV, 680,732) In fact, on April 19, 1971, the President 
had ordered Kleindienst to drop an appeal in the ITT-Grinnell case.2 

(Book V, 312, 315:_,,_16) On March 3, 1972, when asked why an exten
sion of time to appeal the ITT-(hinnell-case was obtained, Kleindienst 
testified, "I clo 1not recollect why that extension was asked." (Book V. 
734:), In fact,the extension had been obtained because of the President's 
order. Four days later, on: March 7, 1972; Kleindienst read a prepared 
statement describing ;in detail circumstances surrounding the request 
for an extension. He did not mention the President's telephone call 
ordering that the a,ppeal be dropped. (Book V, 753-54) Again on 
March 8, 1972, Kleindienst denied having received directions from the 
White House about the han<lling:·of the ITT cases. (Book V, 765), 

On March 14, 1972, John Mitchell appeared before the Senate Judi
ciary Committee. (Book V, 772) Mitchell twice testified that there had 
been no communication between the President aiid him with respect 
tO' the ITT antitrust litigation or any other antitrust litigation. (Book 
V, 772-74) In fact, Mitchell had met with the President on April 21, 
1971, and persuaded the President to rescind his order not to appeal 
theITT-Grinnellcase. (BookV,372-76') ' , 

The President took a, direct interest in the,''Kleindienst confirma
tion· hearii1gs. In early March; 1972, he· estnblished a, White House task 
:force to monitor the hearings. Colson kept the President informed 
on the work of the task :force. (Colson testimony, HJC 381-82, 400; 
I~ook V; 765) On the evenin2" of March 14, the ·day Mitchell testified 
falsely that· he and the President had not communicated· regarding 
the ITT litigation, the President had a telephone conversation with 
Mitchell:. (Book V, 7'i5) · " · , 

On March 24, 1972, the' Pre~ident held his only press conference 
during the period o:f the resmried Kleindienst confirmation hearings. 
He said: 
... as far as the [Senate Judiciary Committee] hearings are concerned, 

tllere is' nothing that has happened in the hearings to date that has in one way 
shaken my confidence in Mr, Kleindienst as an able, honest·man, fuUy qualified 
to be Attorney General of the United States. (Book V, 801; 8 Presidential 
Documents 674) 

During late March, 1972, the President was urged to withdraw the 
Kleindienst nomination by Colson and Clark MacGregor. The Presi
dent on March 27, 1972, discussed with Colson, and on March 28, 1972, 

• During the April 19 conversation the President brusouely ordered that the appeal be 
dropped and demanded that Antitrust Division Chief Rlehnrd McLaren be dismissed if 
this "·as not done. (Book V, 315-16) Colson has testified that in March. 1972. Haldeman, 
who did not witness the April 19, 1971 conversation, assured the President that he spoke 
to Kleindienst about policy and not about tbe ITT cases. (Colson testimony, 3 HJC 383) 
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discussed with Colson, Haldeman and MacGregor, whether the Klein
dienst nomination should be withdrawn. On March 29, 1972, Halde
man told Colson and MacGregor that the President was going to meet 
with Kleindienst to determine whether his nomination should be 
withdrawn. (Colson testimony, 3 HJC 384-85) 

On the morning o:f March 30, 1972, Haldeman told White House 
aides Colson and MacGregor that the President had met with Klein
dienst and talked with Mitchell by telephone the day before, and had 
decided not to withdraw Kleindienst's nomination. (Colson testi
mony, 3 HJC 392-95, 397; Book V, 805-09) Colson wrote a memoran
dum to Haldeman stating his opposition to continuing the Kleindienst 
nomination. {Book V, 803-05) His reasons included the possibility 
that documents Colson had reviewed would be revealed and reflect that 
the President had discussions with Mitchell about an ITT case in 1971, 
thereby contradicting statements made by Mitchell under oath during 
the Kleindienst hearing·s. The President said he would 1·ead the memo
randum, and Colson testified that assuming normal vVhite House prac
tice ·was :followed, the President received the memorandum. ( Colson 
testimony, 3 HJC 397) 

On April 27, 1972, K1einqienst. again testified that no one in the 
White House had called him and instructed him on the handling of 
the ITT cases. (Book V, 852) On June 8, 1972, Kleindienst's nomina
tion was confirmed. (Book V, 903) At his swearing-in ceremonies 
on June 12, 1972, the President expressed his great confidence in 
Kleindienst's honesty, integrity and devotion to law. He said that the 
Senate confirmation proceedings had in no way reduced that con-
fidence. (Book V, 904) -

At no time did the President act to correct the false testimony of 
his Attorney General designate. Instead, he permitted Kleindienst's 
nomination to be confirmed and appointed hi:µ1 Attorney General. 
The Committee finds that the President knew or had reason to know 
that K~eindienst. testified falsely before the Senate Judiciary Commit
tee. Tlus conclus1on is supported by the facts that: ( 1) Colson's Maroh 
30, 1972, memorandum to Haldeman reported that certain documents 
contradicted Mitchell's sworn testimony with respect to, among other 
things, the President's involvement in the ITT cases; {2) the IGein
dienst confirmation hearings received extensi-v:e press coverage; (3) a 
Wl1ite House task force monitored the hearings and the President was 
kept informed of its work; ( 4:) the President and senior members o:f 
his staff maintained a keen interest in the progress of the hearings ; 
and ( 5) the President has fai1ecl to comply with the Committee's sub
poena for tape recordings and other material related to Presidential 
conversations during the hearings. 
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, ARTICLE II, PARAGRAPH (5) 

(5) IN DISREGARD OF THE RULE OF LAW, HE KNOWINGLY MISUSED THE 
EXECUTIVE POWER BY Ixn:RFERING ,vrTn AGEXUIES OF Tirn ExEOU
Tin~ l3R.\NCH, INCLUDING 'fIIE FEmm.\L BUREAU OF INVESTIGATION, 

THE CRIMINAL DIVISION, AND Tl-IE OFFICE OF "\VATERGATE SPECIAL 

PRos1~cuTION Fonc:r.., OF THE DEPARTl\:mNT OF JusTICE, AND THE CEN
TRAL lNTEr..LIGENCE AoENcr, rn V10LATION oF H1s DuTY To TAKE 
QARE THAT THE LAWS nE FAITHFULLY EXECUTED 

Ti~is Paragraph 1s based upon a :fundamental constitutional princi
ple governing the President's conduct in exercising his control over the 
agencies and institutions of the executive branch and discharging his 
responsibilities with respect to them. The principle is that he is ac
countable, through impeachment, for violating his constitutional du
ties by knowingly and repe~tedly abusing the executive _power, sys
tematically and over a 'considerable period of time, in a manner that 
demonstrates a disregard of the rule of law, to direct agencies to en
gage in activities that are contrary to law or in derogation of their 
1mrposes and functions. In Paragraph ( 5) the principle is applied to 
the President's inter:ferei1ce with and abuse of the Federal Bureau of 
Investigation, the Criminal Division, of the Dep,artrrient of Justice, 
the ·watergate Special Prosecution Force, the .Ceritral Intellige11ce 
Agency, and their officers and agents. The faithful administration of 
each of these agencies of gov~q1ment is vital to the protection. of the 
rights of citizens and to the maintenance of their confidence in the 
integrity of their government. The Committee finds clear and convinc
ing evidenc~ that Rich~rd l\f. Nixon knowingly disregarded laws and 
regulations .and constitutional tenets that goveri~ t,he admin:istr~:t}on 
of these agencies, and sought tq.have them serve lus personal, political 
objectives. . - , , 

In so doing" he violated his constitutional duty "to take Care that 
the Lµw~ be faithfully executed," and his_ constitutional oath th~t ~e 
would, fa1thft111y execute the office. pf Pres1de1;1t a!1d, _to the best of Ins 
ability, preserve, protect and <;lefend the Constitution. _ 

Paragraph ( 5') addresses the President's abuse of the FBI and 
the OJA.to aid il'). ,violations of the <;onstitutional rights of citizens, 
conduct also covered in Paragraphs (2) and (3) of this 4-rticle. In 
addition. Paragraph (5) covers other abuse-of these executive agen
ci~ contrary to l~w, speciqcally including ~he i:rpproper use of the 
executive power by-Richard M. Nixon t9 impede and obstruct lawful 
investigations into'criminal conduct involving close subordinates and 
agen~ within his admintstr;ation. , , . , . _ 

-Som~ of the ~:v,iclence of misuse of exec11tiv~ agencies to obstruct 
investigations is also· appli'c:ab1e to and s~1pportive of a portion of 
Article ,I, ,vhicJ;i. i$ a<;ldress~d to the .President's direction _of and par
ticipation in a plan or co1irse of conduct to interfere ,,·ith lawful 

(177) 
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inquiries into the ·watergate break-in and its aftermath. Although 
there are facts common to this Paragraph and parts of Article I, these 
facts are conceptually part of two different patterns of conduct-one 
of interference with lawful inquiries into the 1iVatergate matter, the 
other of knowing abuse of executive agencies in disregard of the rule 
of law for persona,1 political advantage. Unlike Article I, Paragraph 
( 5) does not require proof that the interference was part of a, plan or 
course of conduct conceived by the President and executed by his sub
ordinates at his direction; it is sufficient for Paragraph (5) that the 
President acted knowingly. Moreover, Paragraph (5) focuses 011 the 
abuse by Richard M. Nixon of the powers of the Presidency to inter
fere with executive agencies. By contrast, Article I, which focuses 
upon the President's interference v,ith lawful inquiries into the Water
gate matter, encompasses a variety of means, not simply those involv
mg the use of the President's power over executive agencies. 

Among the important incidents supportive of Paragraph (5) (pre
viously discussed in other portions of this report) are the follm·dng: 

1. The President interfered with both the CIA and the FBI by 
directing his principal aides, Haldeman and Ehrlichman ( and, 
through them, Dean), to have the CIA delay or prevent FBI investi
gation of the source of the funds recovered from those apprehended 
at the ·watergate break-in, in order to prevent the FBI from discover
ing that those funds were political contributions obtained from the 
Committee to Re-elect the President and that CRP personnel were in
volved in devising and executing the break-in in :furtherance of the 
President's re-election campaign, as well ns from discovering other 
unlawful covert activities. · 

2. The President improperly rised his office to interfere with the 
Department of Justice investigation of the 1iVatergate break-in and 
cover-up by obtaining information from Assistant Attorney General 
Henry Petersen, which the President passed on to targets of the in
vestigation, and by making false or misleading representations to 
Petersen, including his failure to disclose to Petersen his. know ledge 
of criminal conduct as part of the cover-up. 

3. The President interfered with the Office of the Watergate 
Special Prosecution Force by withholding and concealing evidence, 
and by discharging Special Prosecutor Cox and attempting to abolish 
the office of Special Prosecutor for the purpose of impeding and cir-
cumscribing its investigatioi1 and functions. -

4. The President interfered with the proper functioning of the 
CIA by authorizing his subordinates to request CIA assistance for 
Howard Hunt and for the activities of the secret investigative unit 
in the office of the President (the Plumbers) directed at cl"iscrediting 
a defendant in a criminal trial and interfering with his right to a fair 
trial. 

5. The President interfered with the proper functioning of the 
FBI by directing it to undertake unlawful surveillance of newsmen 
and 1iVhite House personnel for his own political purposes, and by 
ordermg that normal indices of the records of this surveillance not 
be maintained and later that the records be concealed at the White 
House. As a result of this concealment, the due and proper adminis
tration of justice was impeded and the criminal prosecution of Ells-
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berg, who had been on trial for many months, was disrnissed on the 
grounds of governmental 1nisco11duct. 
, 6. The President interfered with the Department of Justice when 
he instructed .Petersen not to investigate the Fielding break-in on the 
prete,xt that it involved national security, when he knew the Fielding 
break-i:n was not a national security matter. 
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CONCLUSION 

In recommendino- Article II to the House, the Committee finds clear 
and convincing evidence that Richard M. Nixon, contrary to his trust 
as President and unmindful of the solemn duties of his high office, has 
repeatedly used his power as President to vio1ate the Constitution and 
the law of the land. 

In so doing, he has failed in the obligation that every citizen has to 
live under the law. But he has done more, for it is the duty of the 
President not merely to live by the Jaw but to see tlrnt law faithfully 
applied. Richard M. Nixon has repeatedly and willfu11y failed to 
perform that duty. He has failed to perform it by authorizing and 
directing actions that violated or disregarded the rights of citizens and 
that corrupted and attempted to corrupt the lawful functioning of 
executive agencies. He has failed to perform it by condoning and 
ratifying, rather than ·acting to stop, actions by his subordinates that 
interfered with lawful investigations and impeded the enforcement 
of the laws. 

Article II, section 3 of the Constitution requires thnt the President 
"shall take Care that the Laws be faithfullv exeruterl." ,Justice Felix 
Frankfurter described this provision as "the embracing function of 
the President"; 1 President Benjamin Harrison raUe<l jt; "the central 
idea of the office." "[I]n a republic," Harrison wrote. "the thin~ to be 
executed is the law, not the will of the ruler as in <lespotic govern
ments. The President cannot go beyond the law, and he C"annot st.op 
short of it." 2 

The conduct of Richard M. Nixon has constituted a re.peated and 
continuing abuse of the powers of the Presidency in disreg-ard of 
the fundamental principle of the rule of law in onr'system of govern
ment. This abuse of the powers of the President ·wps carried ·out by 
Richard M. Nixon, acting persona11y and through his subordinates. 
for his own political advanta_2'e, not :for any legitimate .g-overnmental 
purpose and without due consideration for the national ~ood. 

The rule of law needs no defense bv the Committee. Reverence for 
the laws, said Abraham Lincoln. should "become the political relisrion 
of the nation." 3 Said Theodore Roosevelt, "No man is above the' law 
and no man is below it; nor do we ask any man's permission when we 
require him to obey it." 4 • 

It is a basic oril1ciple of onr government that "we submit ourselves 
to rulers only if [they are] under rules." 5 "Decency, security, and lib~ 

~ Young8town Sheet and Tube Oo. Y, Saw11er, 343 U.S. 579, 610 (1952) ( concurring 
o:runion). 

2 R. Fl'arrif<on, This f"ount1·11 of Ours 98-99 (1897). 3 "Arldr!'~s BPfore thf' Yonni:- 1\frn•~ LyrP•lm of Springfield. Illino!i;," January 21, 1837, 
in 1 CJom.TJlete Wark.~ of A71raham Lincoln 4R (,T. Nicolay and J. Hav eds. 1894). 

• "Third Annual Message to Congres~." Dece-mber 7, '1903, In 9 Ke8sagee and Pape1·s of 
tll"' Presidents 68fl0 (J'. Ri,..hnr<l~on Pd. 1911 l. 

• Yotmr,,,tou.-n Sheet and T1(be Oo. v. Sawyer, 343 U.S. 579, 648 (1952) (J'aelrnon. J., 
concurrlnll:). 

(180) 
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erty alike demand that government officials shall be subjected to the 
same rules of conduct that are commands to the citizen," wrote Justice 
Louis Brancleis.G The Supreme Court has said: 

No man in this country is so high that he is above the law. No officer of the 
law may set that law at defiance with impunity . .All the officers of the govern
luent, from the highest to the lowest, are creatures of the law, and are bound 
to obey it. 

It is the only supreme power in our system of government, and every man who 
!Jy accepting office participates in its functions is only the more strongly bound 
to submit to that supremacy, and to o!Jserve the 1imitations upon the exercise of 
the authority which it gives: 

Our nation owes its strength, its stability, and its endurance to this 
principle. , 

In asserting the supfomacy of the rule of law among the principles 
of our government, the Committee is enunciating no new standard 
of Presidential conduct. The possibility that Presidents have violated 
this standard in the past does not diminish. its current-and future 
-applicability. Repeated abuse of power by ciiie who holds the highest 
public office requires prompt and decisive remedial action, £or it is in' 
the nature of abuses of power that if they go unchecked they will 
become overbearing, depriving. the people and their representatives 
of the strength of will or the· wh~rewithal to resist. 

Our Constitution provides £or a responsible Chief Executive, ac
countable for his acts. The ,framers hoped, in the words of Elbridge 
Gerry, that ,"the maxim would never be adopted here that the chief 
MagistI;ate conld do no wi-ong." 8 They provid~cl £or a single executive 
because, as Alexander Hamilton ,vrote, "the executive power is .mpre 
easily confined when it. is one" and "there should be a single object 
for t:p.e ... i·atehfulness. of, the people." 9 

The President, said Jajnes Wilson, one of the principal authors of 
the Constitution, "is the dignified, but accountable 1nagistrate, Qf a free 
and great people." 10 Wilson said; 1'The executive power is better to be 
t:i;ttsted when it has no ·scree1i .... [W]e have a responsibility in the 
person of our fresi.dent; ... he cannot roll 111~011 any other person the 
,,,eight of his criminality.· ... " 11 As both Wilson and Hamilton pointed 
011t, the President should not 'be able to hide behind his counsellors; 
he must ultimately- be accountable £or their acts oh his behalf. James 
Iredell of North Carolina, a leading proponent of tlie'proposed Con
stitution and later a Supreme Court Justice, said·th:at the President 
"is of a very different nature from a monarch. He is to be ; .. personally 
responsible for any abuse of the great trust reposed in him." 1:2 

• ,1 ' ·' 

• Olmsteaa v. 'Umtea States, 277 u,s.' 438, 485 (1928) (dissenting opinion) Justice 
Brandeis "1ent on, to Ray; "In, a government of !aws, existence of the government wl!l be 
Imperilled, if it fails to obser:ve the law scrupulously. Our government is the potent. the 
omnipresent,teacher. For good ·or for ill, it teaches the whole people by Its example. Crime 
is contagious .. If the government becomes. n lawbrenker, it breeds contempt for law; 
it invites eYery man' to bpc\Jme a law unto himself; it invites anarchy. To declare that 
in the admlni$tration of the criminal law the end justifie~ the means~to declare that 
the government may -commit crimes in order to secure the conviction or a private citizen-
would briniz a ferrih1e retri:bution:" ' , 

'Uniterl States v. Lee.,106 U.S. 196. 220 (1882). , , 
8 1 The Records· of t1te Feaeral (Jonvention, 66 '(M. Farrand ed, 1911) (bracketS' in 

or;iglnal omitted). , : , . , , , , .. 
• The FeaeraUat No. 70, at 460 (l\lodern Library ed.), , 
10 Wilson, Lectures on Law, in 1 ·The· Works of James, Wilson 319 (R. MeCioskey ed. 

1967). 
11 2 ;,, Elliot, The Debates i?t the Several State Conventions on the Adoption of the 

Fede1:al Oonstit1ttion .480, (re!)rint of ,2d ed.,). 
» 4 Id. 74. 
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In considering this Article t~e Committee_ has re~ied on evidence of 
acts directly attributable to Richard M. Nixon lumself. He has re
peatedly attempted to conceal his accountability for these acts and 
attempted to deceive and mislead the American pe4:>ple _about his own 
responsibility. He governed behind closed doors, _d1rectmg the opera
tion of the executive branch through cl<;ise _subordmates, _and sought to 
conceal his knowledo-e of what they did 11legally on hIS behalf. Al
though the Commit~e finds it unnecessary in this case to take any 
position on whether the President should be held _account3:hl_e, thro~gh 
exercise o:f the power of impeachment, for the ac~10ns of h1s 1mmed~ate 
subordinates, undertaken on his behalf, when ~1~ personal ~uthonza
tion and knowledcre of them cannot be proved, 1t 1s appropriate to call 
attention to the d'angers inherent in the performance of the highest 
public office in the land in an air o:f secrecy and concealment. 

The abuse of a President's powers poses a serious threat to the lawful 
and proper functioning of the government and the people's confidence 
in it. For just such Presidential misconduct the impeachment power 
was included in the Constitution. The impeachment provision, wrote 
Justice Joseph Story in 1833, "holds out a deep and immediate respon
sibility, as a check upon arbitrary power; and compels the chief 
magistrate, as well as the humblest citizen, to bend to the majesty of 
the law." 13 And Chancellor James Kent wrote in 1826: 

If ... neither the sense of duty, the force of public opinion, nor the transitory 
nature of the seat, are sufficient to secure a faithful exercise of the executive 
trust, lmt the President will use the authority of his station to violate the Con
stitution or law- of the land, the House of Representatives can arrest him in his 
career, by resorting to the power of impeachment,'' 

The Committee has concluded that, to perform its constitutional 
duty, it must approve this Article of Impeachment and recommend 
it to the House. If we had been unwilling to carry out the principle 
that all those who govern, including ourselves, are accountable to the 
law and the Constitution, we would have failed in our responsibility 
as representatives of the people, elected under the Constitution. If we 
had not been prepared to apply the principle of Presidential account
ability embodied in the impeachment clause o:f the Constitution, but 
had instead condoned the conduct of Richard l\tI. Nixon, then another 
Preside~t). per!1~ps with a different political philosophy, might have 
used this 1lleg1timate power for further encroachments on the rio-hts 
of citizens and further usurpations of the power of other branche'; of 
our government. By adopting this Article, the Committee seeks to 
prevent the r~currence of any. such abuse of Presidential power. 

The Committee :finds that, m the performance of his duties as Presi
de1!t, ~icha~d M. Nixon on many occasions has acted to the detriment 
of Jnstice, right, and the public good, in violation of his constitutional 
duty to see to the faithful execution of the laws. This conduct has 
demonstrated. a conte~pt for the rnl~ of law; it has posed a threat to 
our democratic repuhhc. The Committee finds that this conduct con
stitutes "high crimes and misdemeanors" within the meanino- of the 
qonsti~ution, that it warrants his impeachment by the House, :nd that 
1t, reqmres that he be put to trial in the Senate. 

13 
1 J. Story, Commentaries on the Constitution of the United States • 813 nt 564 {'.id Nl, 1858). , , • • 

,. 1 ,T, Kent, Commentaries on American La,v 289 (6th ed. 1848). 
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In 1·ecommending Article II to the Honse, the Committee finds clear 
and convincing evidence that Richard M. Nixon has not foithrully 
exec~lted the executive trust, but has repeatedly used his authority as 
President to violate the Constitution and the la,v of the land. In so 
doing, he violated the obligation that every citizen has to live under 
the law. But he did more, for it is the duty of the President not 
merely to live by the law but to see that law faithfully applied. 
Richard M. Nixon repeatedly and willfully failed to perform that 
duty. He failed to perform 1t by authorizing and directing actions 
that violated the rights of citizens and. that interfered with the func
tioning of executive agencies. And he failed to perform it by con
doning and ratifying, rather than acting to stop, actions by his sub
ordinates interfering with the enforcement of the la;ws. 
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INTRODUCTION 

On February 6, 1974, the House of Representatives adopted H. Res. 
803,_authorizing and directing the Committee on the Judiciary to in• 
vest1gate whether sufficient grounds exist to impeach President Rich
ard M. Nixon. This resolution authorized the Committee "to require 
. . . by subpoena or otherwise . . . production of such things ... as 
deemed necessary to such investigation." 

On February 25, 1974, Special Counsel to the Committee wrote to 
the President's counsel requesting tape recordings of designated presi
dential conversations and related documents. Some of these items had 
previously been prodded by the President to the Special Prosecutor; 
others had not. In response to this request, the President agreed to 
produce only those materials he had previously given to the Special 
Prosecutor. 

By subsequent letters and, ultimately, by service of eight subpoenas 
upon the President, the Committee sought: 

(1) tape recordings, notes and other writings relating to 147 
specified conversations; 

(2) a list of the President's meetings and telephone conversa• 
tions known as "daily diaries," for five special periods in 1971, 
1972 and 1973; 

{3) papers and memoranda relating to the Watergate break-in 
and its aftermath and to the activities of the White House special 
investigative unit (the Plumbers), prepared by, sent to, received 
by or at any time contained in the files of seven named former 
members of the President's staff; and 

( 4) copies of the President's daily news summaries, for a 3½ 
month period in 1972, that contain his hand written notes pertain
ing to the hearings before the Senate Judiciary Committee on 
Richard Kleindienst's nomination to be Attorney General and 
matters inYolving ITT antitrust litigation. 

The President was informed that the materials demanded by these 
eight subpoenas were necessary for the Committee's inquiry into the 
vVatergate matter, domestic surveillance, the relationship between a 
~overnmental milk price support decision and campaign contribu
tions by certain dairy cooperatives, the conduct of ITT antitrust liti
gation and alleged perjured testimony by administration officials dur
ing the Kleindienst confirmation hearings, and the alleged misuse of 
the Internal Ren·nue Service. 

In response to these subpoenas the President produced: 
(1) edited transcripts of all or part of 33 subpoenaed conver

sations and 6 conversations that had not been subpoenaed, all but 
one of which related to the Watergate matter; 

(2) edited copies of notes made by John Ehrlichman during
meetings with the President, which had been previously furnished 

(187) 
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to Ehrlichman and the Special Prosecutor in connection with the 
trial United States Y. E'hrlfohman, and 

( 3) copies of certain "White House news summaries, containing 
no handwritten notes by the President. 

The Committee did not receive a single tape recording of any of the 
Hi subpoenaed conversations. Nor, apart from the edited notes of 
Ehrlichman and the copies of news summaries, did the Committee re
ceive any of the other papers or things sought by its subpoenas. 

Shortly after the President's response, the Committee informed the 
President that his submissions were not considered compliance with 
its subpoenas and that his refusal to comply might be regarded as a 
ground for impeachment. 

At the conclusion of its inquiry, t-he Committee apprm·ed by a vote 
of 21-17 the following Article of Impeachment: 

ARTICLE III 

In his conduct of the office of President of the United States, Richard :'IL 
Nixon, contrary to his oath faithfully to execute the office of President of the 
United States, and to the best of his ability, preserve, protect, and defend the 
Constitution of the United States, and in violation of his constitutional duty to 
take care that the laws be faithfully executed, llas failed without lawful cause 
or excuse to produce papers and things as directed by duly authorized sub
poenas issued by the Committee on the Judiciary of the House of Representatives 
on April 11, 1974, May 15, 1974, :\fay 30, 1974, and June 24, 1974, and willfully 
disobeyed such subpoenas. The subpoenaed papers and things were deemed nec
essary by the committee in order to resolve by direct evidence fundamental, 
factual questions relating to presidential direction, knowledge or approval of 
actions demonstrated by other evidence to be substantial grounds for impeach
ment of the President. In refusing to produce these papers and things, Richard 
i\I. Nixon, substituting his judgment as to what materials were necessary for 
the inquiry, interposed the powers of the presidency against the lawful subi,oenas 
of the House of Representatives, thereby assuming to himself functions and 
judgments necessary to tlle exercise of the sole power of impeachment vested by 
the Constitution in the House of Representatives. 

In all of this, Richard M. Nixon bas acted in a manner contrary to his trust 
as President and subversive of constitutional government, to the great prej
udice of the cause of law and justice, and to the manifest injury of the people of 
the United States. 

Wherefore, Richard M. Nixon .by such conduct, warrants impeachment and 
trial, and removal from office. 

The refusal of the President to comply with the subpo::>nas was an 
interference by him with the e:ff orts of the Committee and the House 
of Representatives to fulfill their constitutional responsibilities. It was, 
as Article III states, an effort to interpose ''the powers of the presi
dency against the lawful subpoenas of the House of Representatives, 
thereby assuming to himself funct.ions and judgments necessary to 
this exercise of the sole power of impeachment vested by the Constitu
tion in the House of Representatins." 

Eviclenre of the President's refusal to comply with the Committee's 
subpoenas seeking evidence with resp<>ct to the ·watergate matter 
could be intrOflnced as proof of the al1egations in paragraph .J:. of .\rti
de I-which charges interference with im-estip:ations hy Congres
sional CommittePs as mw of the means ns<:>d to obstrnet justfrp in the 
"Tatergate matter. But the refusal by the President to comply with 
snbpo1c11as issut'cl after the Committee was satisfied there was other eYi
dence pointing to the existencP of impeachable offenses, is a grave 
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inted<>rence with tlw efforts of thC' Committee and the Hom,<' to ful
fill th('ir constitutional n'sponsihilitiPs, n,gardl"ss of whC'ther it is 
part of a conrse of ('Ondnet or plan to obstrnet justice-. Only Article 
III is concC'rnNl with 0nforcing grrn,ral standards reqniring Presi
dential compliance with snbpoenas in impeachment inquiries. 

The Committee has been able to comlnct an investigation and deter
mine that grounds for imprachnwllt ,,xist-even jn the face of the 
President's refusal to comply. But this doPs not mean that the re
fusal was without practical import. The Committee had enough eYi
dence to recommend the a(loption of two other articles. but it does not 
and did not ha \·e at the time it deliberatrd ancl voted-despit<' the 
President's contentions to the contrary-thP "full story.'' Had it re
ceived the evidence sought by the subpoenas, the Committel' might 
ha_ve l'ecommended articles structured differPntly or possibly ones CO\'

ermg other matters.' ,\rticlP III states, the e,·idence sought ,Yas 
"deemed npcessarr by the Committee in ordH to resoh·e by direct 
eYidence fundame'utai, factua1 questions relnting to preside11ti;11 dir<'c
tion. knowlrd~l' or approval of actions demonstratrd liy other e,·idence 
to be substantial grounds for impeachment of the President.'' It is the 
defiarn.'e of the Committee's subpoenas under these circumstances that 
gare rise to the impeachable offense charged by ,\rtfrle III. 

The President's statement on ~\ngnst 5. 1Vi4. that he would trans
mit to the Senate certain material subpoenaNl hy the Committee, did 
not lessen the need for ,\rticle III. The President said on ..August 5 
that he would supply to the ~enate, for an impeachment trial, those 
portions of recordings of 64 COiffersations that Judge Sirica decides 
should be produced for the Special Prosecutor for use in the vYatergate 
criminal trial. This assurance did not remove the interference with the 
exercise of their responsibilities liy the Committee and the House 
charged in Article III. 

Article III cha.rges the President with interfering with the dis
charge of the Committee's responsibility to i1westi,gate fully and com
pletely whether sufficient grounds exist to impeach him. The Com
mJttee's duty is different from the duty of a prosecutor, a grand jury, 
or a trial jury, whose task it is to determine whether specific criminal 
statutes have been violated. ,Yhat may be reknmt or necessary for the 
Watergate criminal trial would not necessarily coincide with what is 
relevant and necessary for this inquiry. ,\ncl, in any event, it is for 
the Committee-not a tl'ial judge in a criminal case-to determine 
what is relevant and necessary to the Committee's inquiry. Thus, even 
if the President had, on ~\ ugnst i:i, rn, -:l:, consented to defo·er to the 
House the portions of the 64 recordings that Judge Sirica eventually 
found relevant and necessary to the "Tatergate criminal trial, the 
President's refusal to comply ,vith the Committee's subpoenas would 
nonetheless constitute an interference with the duty of this Committee. 

Similarly, the President.'s willingness to furnish to the Senate some 

1 The Committee's inquiry into the relntlonship between the contributions bJ· certain 
dairy cooperatiYPs and thP <leri•in'l in 1971 to ralsP milk price supports Is one instance 
in which the Committee was unable to make a final determination bPcause of the Presi
dent's noncompliance with its subpoenas. The eYidence b<>fore the Committee proYided 
some support for thp suspi<'ion that tlw Pre•hh•nt's ro1uluet in this matter m,iy h,we 
been )'.\'rounds for his impeachment, but without the subpoenaed materials the Committee 
lacked the e,·idence to determine whether there was basis for such a charge. 
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matc>rial that m1s sou~ht by the. Co!nmittec>'s subpoenas does not 
remove the obstrnction of the constitutional process. In the first place, 
the President's assurance related on1y to a portion of the material 
sought by the Committee. But more fundamentally, providing mate
rial to the Senate did not eliminate the interference with this Com
mittee's responsibilities because the dnt.y of the Committee differs also 
from that of the Senate. The responsibility of the Senate is to deter
mine whether the evidence is sufficient to remove the President on the 
basis of specific articles of impeaclmwnt predously transmitted to it 
bv the Honse. The duty of the Committee is to investigate first and 
tlien to recommend to the House whether there is sufficient evidence to 
transmit articles of impeachment to the Senate. In order for this Com
mittee and the House to be able to pt>rform their responsibilities, it is 
not sufficient for the President to meet the demands of other bodies 
seeking evidence for other purposes; the demands of the Committee 
and House must also be met. 

Rather than remoYing- the need for Article III, the events of Au
gust 5 underscore its importance. On that day, the President not only 
made the statement. concerning transmittal of materials to the Sen
ate, bnt also relrased edited transcripts of three conversations that 
took place on .Tune 23, 1972 hetwem himself and Haldeman. These 
conversations were requested by the Committee bv letter dated 
April lV. 1074 and snbpoenaed· on May 15~ 1974. The President, 
by letter dated l\Iay 22, 1974, ri:fnsed to comply with the subpoena 
stating that "the Committee has the fnll story of ·watergate, insofar 
as it relates to Presidential knowled~e and Presidential actions." 

There is no question that the three ,Tune 23, 1972 conversations bear 
significantly upon presidential knowledge and presidential actions. 
There is also no question that, prior to sending his May 22, 1974 letter 
defying the Committee's snbp~na, the President listened to recordings 
of two of these conwrsations. Both of these fads were admitted in his 
August. 5 statement. Yet. the President did not make the June 23 con
,,ersations arniluble until after the C'ommittel:' had completed its de
liberations, and then only as a consequence of the Supreme Court 
decision in Thiited States,·. Nixon directing- that the conversations be 
produced for the ·watergnte criminal trial. The President's defiance 
of the Committee forced it to deliberate and make judgments on a rec
ord that. the President no-w acknowledges was "incomplete." His actions 
demonstrate the nee<l to ensure that a standard be established barring 
such conduct in impeachment inquiries. That is the function of Arti
cle III. 
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THE COM.:\fITTEE'S ~FBPOEXAS AXD THE PRESI
DEXT'.S HESPOXSE 

A. TnE FEBRU,\RY 25, 1974 LETTER 

On February 25, 1974, at the direction of the Committee's Chair
man and Ranking ::\finority Member, Special Counsel John Doar 
wrote to the President's Special Counsel, James D. St. Clair. On be
half of the C'ommittPe, l\1r. Doar requested (1) certain materials pre
viously furnished by the President to the Special Prosecutor, includ
ing 19 tape recordings of presidential conversations and recollections, 
nnd (2) all tape recordings, notes and other writings relating to 42 
specifically identified prt>sidential conversations, which had not prni
ousJy been provided to the Special Prosecutor. 

No response to the Committee's request had been made by March 1, 
1974. On that day the Federal grand jury investigating the ·watergate 
matter delivered a report and supporting materials to Chief Judge 
John Sirica for submission to the Committee. These. materials in
cluded 12 recordings of presidential co1wersations and recollectionH 
pertinent to the ·watergate matter, together with related documentary 
materials. On March 6, 1074, ,Judge Sirica held a hearing to determine 
whether the Grand .Jury report and supporting materials should be 
delivered to the Committee. 1\fr. St. Clair Efatecl during this hearing, 
and confirmed by letter of thP same date to ::\fr. Doar, that the Presi
dent wonld furnish to the Committee all material he had previously 
furnished to the Special Prosecutor. 

Between March 8 and March 22, the President delivered to the 
Committee the materials he had produced for the Special Prosecutor. 
These materials included the 12 recordings related to the W'atergate 
matter, and 7 recordings relating to the ITT, dairy, and Plumbers 
matters . ..:\lso included ,...-ere approximately 700 pages of documents 
pertaining to these areas. 1 On March 26, the grand jury report and 
accompanying materials were delivered to the Committee. 

After sev('ral meetings betwePn ::\fr. Doar, the ::\finority Coun
sel, Albert Jenner, and )Ir. St. Clair, Mr. Doar wrote ::\fr. St. Clair 
on April 4, reiterating the Committee's request for the 42 presidential 
conversations first specified in Mr. Doar's Febrnary 25 letter. On 
April 9, .::\fr. St. Clair responded that a review of the materials was 
underway which would probably be completed by the end of the Con
gressional Easter recess. )fr. St. Clair made no commitment to pro• 
duce any material at the completion of the review. Accordingly, on 
April 11, 1974 the Committee, b:v a vote of 33 to 3, authorized the issu
ance of its first subpoena directed to the President. 

1 .-\ number of the documents were duplicates. 

(191) 
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B. THE FouR vVATERGATE SUBPOENAS 

(1) April 11, 1974 
The subpoena authorized on April 11, 1974 demanded the produc

tion of all tapes, dictabelts or other electronic recordings and tran
scripts, memoranda, notes or other writings relatin~ to 42 specified 
conversations. Six of these conversations took place m February and 
March 1973; the other 36 were in April. They involved the President 
and Haldeman, Ehrlichman, Dean, Kleindienst and Henry Petersen. 
The return date for the subpoena was originally April 25, but was 
extended to April 30 at the President's request. In a television address 
to the Nation on the evening of April 29, the President announced 
that he would deliver transcripts of certain conversations to the Com
mittee rather than the tapes themselves. 

The following day, the President released to the public and de
livered to the Committee edited transcripts of 31 of the 42 subpoenaed 
conversations. The President said that five of the 11 other subpoenaed 
conversations had not been recorded because the tape had run out. 
These conversations had taken place on April 15, 1973 in the Presi
dent's office in the Executive Office Building. Four of the eleven were 
telephone calls and the President sa,id they were not recorded because 
they were made on a telephone not connected to the \,aping system. 
The President said that the two remaining conversations, those 
in February, 1973, which were specified by sub:iect matter rather 
than by precise time or date, either did not take place or could not he 
located. In addition to the edited transcripts of 31 conversations, the 
President produced edited transcripts of seven conversations between 
March 27 and April 27, 1973 that had not been subpoenaed. The Presi
dent was a participant in four of these conversations. The President 
did not produce any notes or other writings relating to the 42 con
versations as required by the April 11 subpoena. 

The President stated in his April 30 submission to the Committee 
that he would permit the Chairman and Ranking Minority Member
without staff assistance-to listen to the subpoenaed tapes at the White 
House for the purpose of verifying the edited transcripts. He also 
stated that he would respond under oath to ,nitten interrogatories 
and that he would be willing to meet ·with the Chairman and Ranking 
Minority Member at the White House and submit to questioning by 
them. 

On May 1, Chairman Rodino stated to the Committee that the pro
cedure suggested by the President for reviewing the subpoenaed tape 
recordings to determine the relevance and accuracy of the edited tran
scripts was not compliance with the Committee's subpoena. The Chair
man explained: 

The subpoena issued by the Committee required materials covered by it to be 
delivered to the Committee in order that they be available for the Committee's 
deliberations. There was good reason for this. It is not simply a question of the 
accuracy of transcripts or even of the relevancy of omissions, although both 
factors are obviously critical. The procedures followed by the Committee must be 
such that all Committee members--each of whom has to exercise personal judg
ments on this matter of enormous importance to the nation-and ultimately all 
members of the House of Representatives, are satisfied that they have had full 
and fair opportunity to judge for themselves all the evidence. It is therefore 
mandatory that the Committee not depart from the ordinary and e:x:pected process 
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in the way the President suggested, or in any other manner that might suggest 
the intrusion of secret accommodations, or raise new questions about the thor• 
oughness, fairness and objectivity of the Committee's work. 

That same day, the Committee, pursuant to a 20 to 18 vote, formally 
advised the President by letter that he had failed to comply with its 
subpoena. 
(£) May 15, 1974 

On May D, the Committee's inquiry staff began its initial presenta· 
tions on information on the ·watergate matter. On ~lay 151 after re
quests by letter dated April 19 for specified tapes and documents were 
not met, the Committee authorized the issuance of two additional sub
poenas to the President. The first subpoena, approved by a vote of 
37 to 1, demanded the production of tape recordings and materials 
relating to 11 presidential conversations referred to in the staff pres
entations to the Committee. These conversations occurred on April 4, 
1972, June 20, 1972 and June 23, 1972 and involved the President and 
Haldeman, MitcheU and Colson. The second subpoena issued on 
May 15 sought lists (known as "daily diaries") of the President's 
meetings and telephone calls in four specified periods: April through 
July 1972; February through April 1973; July 12 through July 31, 
1973; and October 1973.2 

By a letter to Chairman Rodino dated May 22, the President de
clined to furnish any of the materials required by the Committee's 
two May 15 subpoenas. The President ,vrote: 

On April 30, 1974, in response to a subpoena of the House of Representatives 
dated April 11, 1974, I submitted transcripts not only of all the recorded Presi
dential conversations that took place that were called for in the subpoena, but 
also of a number of additional Presidential conversations that had not been 
subpoenaed. I did this so that the record of my knowledge and actions in the 
Watergate matter would be fully disclosed, once and for all. 

Even while my response to this original subpoena was being prepared, on 
April 19, 1974, my counse-1 received a request from the Judiciary Committee's 
counsel for the production of tapes of more than 140 additional Presidential con
versations-of which 76 were alleged to relate to Watergate-together with a 
request for additional Presidential diaries for extended periods of time in 1972 
and 1973. 

The subpoenas dated May 15 call for the tapes of the first 11 of the con
versions that were requested on April 19, and for all of the diaries that were 
requested on April 19. My counsel has informed me that the intention of the 
Committee is to also issue a series of subpoenas covering all 76 of the con
versations requested on April 19 that are thought to relate to Watergate. It is 
obvious that the subpoenaed diaries are intended to be used to identify even 
more Presidential conversations, as a basis for yet additional subpoenas. 

Thus, it is clear that the continued succession of demands for additional 
Presidential conversations has become a never-ending process, and that to con
tinue providing these conversations in response to the constantly escalating 
requests would constitute such a massive invasion into the confidentiality of 
Presidential conversations that the institution of the Presidency itself would be 
fatally compromised. 

The Committee has the full story of Watergate, in so far as it relates to 
Presidential knowledge and Presidential actions. Production of these additional 

• Eac•1 of the time periods fnclnded In the ~erond May 30 subpoena was approved by 
separate votes. The pPriod Ap,Jl thron,i:h .T\Jlv 1972 lptlor to anrl i,hortlv after the Water
gate break-In) was approved 36 to 2; February through April 1973 (during which the 
Watergate cover-up began to nnrnYel \ hy a ,·o•P of 32 to 6; ,July 12 through July 31, 
1973 (shortly before and after the disclosure of the White House taping system) by 
a vote of 29 to 9; and October 1973 (the month Special Proseeutor Cox was dismissed) 
by a vote ot 82 to 6. 
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conversations would merely prolong the inquiry without yielding significant addi
tional evidence. More fundamentally, continuing ad infinitum the process of 
yielding up additional conversations in response to an endless series of demands 
would fatally weaken this office not only in this Administration but for future 
Presidencies as well. 

Accordingly, I respectfully decline to produce the tapes of Presid~ntial con
versations and Presidential diaries referred to in your request of Apnl 19, 1974, 
that are called for in part in the subpoenas daterl May 15, 1974, and those 
allegedly dealing with Watergate that may be called for in such further sub
poenas as may hereafter be issued. 

(3) May 30, 1974 
On May 30, at the conclusion of the staff's presentation on the Water

gate affair, the Committee authorized the issuance of a fourth subpoena 
by a vote of 37 to 1. This subpoena called :for tap" recordings and other 
materials relating to 45 specified conversations between November 15, 
1972 and June 4, 1973 involving the President and Haldeman, Ehr
lichman, Colson, Dean, Petersen and the attorneys :for Haldeman, 
and Ehrlichman. The subpoena also sought all papers relating to 
Watergate and its aftermath prepared by, sent to. receiYed by or at 
any time contained in the files of five former 'White House employees
Haldeman, Ehrlichman. Colson, Dean, and Gordon Strachan. 

Also on May 30, the Committee, by a vote of 28 to 10, approved the 
text of a response by Chairman Rodino to the President's letter of 
May 22. Chairman Rodino 's response stafod in part: 

The Committee on the Judiciary regards your refusal to comply with its lawful 
subpoenas as a graw matter. Under the Constitution it is not within the power 
of the President to conduct an inquiry into his own impeachment, to determine 
which evidence, and what version or portion of that evidence, is relevant and 
necessary to such an inquiry. These are matters which, under the Constitution, 
the House has the sole power to determine. 

In rnettlng their constitutional responsibility, Committee members will be 
free to consider whether your refusals warrant the drawing of adverse infer
ences concerning the substance of the materials, and whether your refusals 
in and of themselv1:s might constitute a ground for impeachment. 

On June 9, the President answered Chairman Rodino's May 30 
letter. He wrote that his decision not to comply with any further 
'\Yatergatf' subpoenas was based on the principle of the separation of 
powers. He also stated that: 
the voluminous body of materials that the Committee alrearly has-and which 
I have voluntarily provided, partly in response to Committee requests and 
partly in an effort to round out the record-does give the full story of Watergate, 
insofar as it relates to Presidential knowledge and Presidential actions. The 
way to resolve whatever ambiguities the Committee may feel still exist is not 
to pursue the chimera of additional evidence from additional tapes, but rather 
to call live witnesses who can place the existing evidence in perspective, and 
subject them to cross-examination under oath. Simply multiplying the tapes 
and transcripts would extend the proceedings interminably, while adding noth
ing substantial to the evidence the Committee already has. 

On June 10, l\rr. St. Clair wrote Chairman Rodino with specific 
reference to the May 30 subpoena. He stated that the President would 
not furnish the materials ca11ed for in that subpoena. 

C. THE ITT, DmrnsTIC SURVEILLANrn .. DAIRY AND IRS SuBPOENAS 

By ,Tune 24, the staff had complet<>d the initia1 presentation on the 
conduct of ITT antitrust litigation and the subsequent Kleindienst 
confirmation hearings, domestic surveillance, the alleged relationship 
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between governmental decisions affecting the dairy industry and cam
paign contributions, and alleged misuse of the IRS. On that day, the 
Committee authorized the issuance of four subpoenas to the Presi
dent requiring the production of evidence in each of these areas. 
Earlier n·quests Ly letter for this evidence had Leen denied.3 

(1) The ITT s,ubpoena 
The subpoena respecting the ITT matter and the Kleindienst con

firmation hearings was authorized by ~ vote of 34 to 4. It required 
production of tape recordings and other materials relating to 19 speci
fied conversations involving the President, Haldeman, Ehrlichman, 
Colson and Mitchell during the period March 6 through April 5, 
1972. It also sought the President's daily news summaries for the 
period February 22 through June 9, 1972, containing his handwrit
ten notations on items relating to the ITT matter and the Kleindienst 
confirmation hearings. 

By letter dated July 12, 1974 :from Mr. St. Clair to Chairman 
Rodino, the President declined to produce any recordings of conver
sations or materials related to the conversations. He agreed to and 
did produce copies of parts of "White House news summaries, but not 
the original pages or copies containing his handwritten notes. Mr. 
St. Clair wrote that there were no notes by the President on his own 
copies "which related to Mr. Kleindienst's testimony that there was 
no White House pressure concerning the settlement of the ITT anti
trust case.'' l\Ir. St. Clair advised the Chairman and Ranking Minor
ity Member that they could verify this fact by examining the Presi
dent's copy of the news summaries. 
(i) The Domestic Surveillance Subpoena 

The subpoena pertaining to the Committee's inquiry into domestic 
surveillance was authorized by voice vote. It required production of: 

(1) recordings of 10 conversations during the period June 23, 
1971 through April 25, 197!>, in which the President and Halde
man, Colson, Ehrlichman, Petersen and Kleindienst participated; 

(2) all memoranda, correspondence, papers and things relat
ing to the ·white House special investigation unit (the "Plum
bers") prepared by, sent to, received by or at any time contained 
in the files of Colson, Haldeman, Ehrlichman, Egil Krogh, and 
David Young, including an of Ehrlichman's handwritten notes 
produced by the ,vhite House pursuant to an order by ,fudge 
Gerhard Gesell in United States v. Ehrlichman; and 

(3) Ehrlichman's handwritten notes of a meeting of July 12, 
1971 among the President, Ehrlichman and Robert Mardian. 

On July 12, 1974:, the President declined to produce the 10 record
ings or any of the otlwr documents :::ought, except :for those portions of 
Ehr1ichman's notes that had previously been made arnilable to Ehr
lichman and the Special Prosecutor for the trial of U11ited States Y. 

Ehrlichman. 

'The Pr<'si<lent. ln r;>spon•P to a lPttPr dfitPd Anrll 19, 1974, from Mr. Doar to 
Mr. St. Clair requesting recordings and other materials relating to conversations for 
the Committees Inquiry into the ITT antitrust litigation and the Kleindienst con!lrma
tlon hearings, did prorlnef> an edited transrript of a conversation on Aprll 4, 1972 
among the President, Haldeman and Mitchell. He did not produce any of the other 
materials sought by the April 19 letter. 
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(3) The Dairy Subpoena 
The subpoena respecting the dairy matter, authorized by a vote of 

34 to 4, sought : ( 1) recordings and other materials relati_ng to ~8 con
versations between March 19 through March 25, 19'71, mvolvm1; the 
President, Ehrlichman, Colson and John Connally; and (2) a hs~ of 
Presidential meetings and telephone calls for that seven-day period. 
On July 12, 1974 the President declined to produce any recordings or 
other material sought by this subpoena. 
(4) The/RS Subpoena 

The subpoena in connection ,vith the Committee's investigation into 
the alleged misuse of the IRS was authorized by a voice vote. It 
sought recordings of and materials related to two conversations in
volving the President. Haldema~ and Dean on September 15, 1972: On 
July 12, 1974 the President dedmed to produce any of the recordmgs 
or materials sought by this subpoena. 

D. SUM)IARY 

In response to its initial request by letter of February 25, 1974, the 
Committee received from the President 19 tape recordings and docu
ments relating to the '\Vatergatf'. ITT, dairy, and Plumbers matters. 
All these recordings and documents had previously been furnished 
to the Special Prosecutor. Twelve of the recordings and related docu
ments-those pertaining to the ·watergate matter-were part of the 
Grand Jury submission to the Committee, which hnd been announced 
on :March 1, 1974 before Mr. St. Clair responded to the Committee's 
February 25 letter. Thus, the 12 W' atergate recordings and related 
materials would have been obtained by the Committee regardless of 
the President's response. 

In response to eight subpoenas issued between April 11 and June 24, 
1974 seeking recordings and materials relating to 147 c01wersations 
and various documents, the Committee received 33 edited transcripts 
of subpoenaed conversations,4 edited notes previously turned over to 
the Special Prosecutor and Ehrlichman in connection with his trial, 
and news summaries without the President's notations. ~\part from 
the re.cordings and documents, furnished to the Special Prosecutor, 
the Committee did not rceiYe any tape recordings, or any notes, memo
randa, or other writings relating to any Presidential conYersations. 
The Committee did not receive any of the lists of the President's meet
ings and calls it subpoenaed, nor· ( apart from a portion of Ehrlich
mans' edited notes) any subpoenaed documents from the files of speci
fied White House employees relating to the '\Vatergate matters or the 
activities of the Plumbers. · 

• Since the dellverv of the 31 edited tran~crlpts on April 30. the Preglilent delivered 
to the Committee edtted transcripts for all or part of two additional subpoenaed con
versations: one, as previously indicated, which took place on April 4. 1972 (among the 
President, Haldeman and ll!!tchell), and the other, a 2½ pap;e Pxrerpt from a 1 hour 
and 24 minute conversation on Mareh 22, 1973. between the President and Haldeman, 
which excerpt was given to the Committee on July 18, 1974, during Mr. St. Clair's closing 
argument. The total of 33 edited transcripts does not Include the edited transcripts 
deltvered to the Committee on August 5, 1074, of three June 23, 1972, conversations 
between the President and Haldeman. 
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,TFSTIFICATION OF THE ('O),IJ\IITTEE'S SUBPOENAS 

Before the issuance of any subpoenas, the Impeachment Inquiry 
Staff submitted to the Committee detailed memoranda specifically 
justifying the request for each of the items sought. These memoranda 
accompanied each of the subpoenas, and are included in this report as 
Appendix B. They evidence the orderly procedures adhered to by the 
Committee. They also show the basis for the Committee's judgment 
as stated in Article III, that the "subpoenaed papers and tl11ngs were 
. . . necessary . to resolve by direct evidence fundamental, fac
tual questions relating- to presidential direction, lmowledge or ap
proval of actions demonstrated by other evidence to be substantial 
grounds for impeachment of the President." 

A. ,:v-ATERGATE 

The subpoenas issued on April 11, May 15 and May 30 covered 98 
Watergate-related conversations. The Special Prosecutor subpoenaed 
63 of these 98 conversations for use in the trial of United States v. 
JI itdiell (the prosecution arising out of the ,Yatergate cMer-up). 
After the Special Prosecutor demonstrated to the District Court, and 
ultimately to the Supreme Court. that the material sought from the 
President was "essential to the justice of the [pending criminal] 
case," 1 the President was ordered by the Supreme Court on July 24, 
1974, to produce the tape recordings of those conversations for in 
camera inspection by the District Court. 

The 98 conversations sought by the Committee may be divided into 
two periods: those that occurred on or prior to March 21, 1973, and 
those that took place after that date. The justifications for each group 
will be examined separately. But it should first be emphasized that 
apart from one conversation that occurred on April 4, 1972 (among 
the President, Haldeman and Mitchell) the President has never 
claimed to the Committee that any of the 98 subpoenaed conversations 
is unrelated to the ,Yatergate break-in and its aftermath. 2 

(1) Pre-l'tlarch ~1, 1,973 
The President repeatedly stated publicly that it was not until 

March 21, 1973 that facts were brought to his attention respectin~ 
the break-in and Watergate cover-up. ("Presidential Statements,' 
8/15/73, 49; 4/17 /73, 12) To investigate this contention the Committee 
by subpoena sought recordings and other materials relating to 33 
specified conversations that took place on or prior to March 21, 1973. 
In response, the President produced only edited transcripts of three 

• United States v. Niit'on, Slln opinion at 28 ( ,Tuly 24, 1974 l. 
2 The Pl'E'sident. after the Supreme Court deel~lon ln United Statea Y. Nitton Informed 

Juilge Sirlca when turning over conyersation~ ~ubpoenaed by the Special Prosecutor that 
a Januarv 5 1973 conversation between the President and Colson and a March 21, 1973 
conversation' between the President and Ehr!iehrnan did not relate to Watergate. These 
two conversations were among the 98 subpoenaed by the Committee. 

(197) 
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conversations: a meeting on April 4, 1972, between the President, 
Haldeman and Mitchell; a telephone call on March 20, 1973, between 
the President and Dean; and a meeting on March 17, 1973, between 
the President and Dean ( for which the President produced a 4-page 
edited portion of a 45-minute conversation). The President refused to 
produce any materials with respect to the other 30 subpoenaed con
versations on or before March 21. 

Among the Presidential conversations sought in the pre-Mar?h 21 
period were 9 that occurred within six days following the break-m on 
June 17, 1972. Six of these conversations took place on June 20 and 
23 with Haldeman ; the other three were with Colson and occurred 
on June-, 20. During this period shortly after the ~reak-in, _the 
vVatergate cover-up plan was first conceived and put mto motion. 
These conversations bear upon the President's role in directing that 
cover-up. 

June 20, 1972 was the first day that the President was in Washing
ton following the Watergate break-in. (Book II, 156, 243) Halde
man, after being briefed on the ,vatergate matter by Kleindienst, 
Dean, Gray, Ehrlichman and others, ( Book II, 240) reported to the 
President between 11 :26 a.m. and 12 :Mi p.m. (Book II, 243) The por
tion of that discussion dealing with the "\iVatergate break-in is unavail
able because 18½ minutes of the tape recording of the conversation 
have been manually erased. (See Appendix A) Haldeman conferred 
with the President three additional times on June 20. The Committee 
subpoenaed those com·ersations. ( Book II, 245) Colson also spoke with 
the President on June 20. (Book II, 243) Colson's three June 20 con
versations with the President were also subpoenaed. 

Three other subpoenaed conversations in the period shortly after 
the break-in took place on June 23, 1972. They were between the 
President and Haldeman. On that day the ·President instructed Halde
man and Ehrlichman to have the CIA ask the FBI to circumscribe 
the Watergate investigation. (Book II, 356-57, 359) The Committee 
subpoenaed the three ,June 23 conversations between the President 
and Haldeman because they were critical in resolving what the Presi
dent knew when he ordered that the CIA be used to limit the FBI 
investigation and his reason for that order. The Committee was 
proved correct in assessing the need for the June 23 conversations 
when the President ultimately released transcripts of those conver
sations on August 5, 197-1. 3 

Among the other subpoenaed conversations that occurred prior to 
March 21, 1973 were> four discussions between the President and Col
son in January and February, 1973. They are relevant to whether or 
not assurances of executive clemency to Howard Hunt were authorized 
by the President and to determine the President's knowledge of ac
tions by White House and CRP personnel respecting the Watergate 
matter. The President's o;,n statements, as reflected in the tape record
ing of the morning meeting with Dean of March 21, 1973 and the edited 
transcript of a conversation of April 14, 1973, and Colson's testimony 
before the Committee, demonstrate that discussions took place in 

• The conver~ations between the President and Haldeman on June 23, 1972 lasted 95 
minutes, 9 minutes and 25 minutes. The edited transcript released by the President for 
these conversations were 34 pages, 1 page and 11 pages, respectively. 
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Jan\tary and February, 1973, between the President and Colson con
cernmg these matters. (HJCT 93, 115-16; "\VIIT 418-19; "Presi
dential Statements," 5/22/73, 21; Colson testimony, 3 HJC 317-18) 

Additional conversations on or before March ~1 that were sub
poenaed are discussions in February, 197;5, between the President 
and Haldeman co11cerning the possible appointment of ~Iagruder 
to a government position at a time when Haldeman knew that Ma
gruder had committed perjury, and between the President, Haldeman 
and Ehrlichman concerning the assignment of Dean to work directly 
wit~ the President on "\Yntergate. 

Finally, the Committee subpoenaed recordings of meetings and 
~alls between the President and Dean in February and March, 1973 
m the course of which there were discussions of the 'Watergate mat
ter; between the President and Haldeman and the President and 
Ehrlichman on March 20, the day Ehrlichman learned from Dean of 
Hunt's demands for $120,000 (Book III, ·952-56), and between the 
President and Ehrlichman on the morning of March 21 immediately 
before the President's meeting with Dean at which Hunt's demand 
and the "\Vatergate cover-up were discussed. These conversations hear 
directly upon the knowledge or lack of knowledge of, or action or 
inaction by, the President or any of his senior administration officials 
with respect to the investigation of the Watergate break-in. 
(2) Post-March 21, 1973 

The Committee sought 6i:> conversations in the period subsequent to 
March 21. Fifty-one of these conversations involved the President 
and his aides, Haldeman, Ehrlichman, Colson and Dean, and the 
attorneys for Haldeman and Ehrlichman. The other H conversations 
took place between the President and Justice Department officials, 
Henry Petersen and Richard Kleindienst. The bulk of the edited 
transcripts produced by the President-some 30 in number-are of 
Presidential conversations during this post-March 21 period. 

It is evident from those edited transrripts that during this period 
there were repeated discussions of the Watergate matter among the 
President, Haldeman and Ehrlichman. They diseussed the effect of 
statements being made by Dean, Magruder and others to the Water· 
gate prosecutors, the facts being developed by the Justice Department, 
the course of action to be adopted in the face of the continuing Justice 
Department, Grand Jury and Senate Select Committee investigations, 
and the need to contact others and inform them of the results of the 
investio-ation so that they could be prepared when questioned. 

Amo~g the con,:ersations s11;bpoenaed in the post-March ~1 period 
were six: conversahons on April 2:i and 26 between the President and 
Haldeman; one of these lasted almost six hours. Although the Presi
dent had repeatedly been informed by Henry Peter~e~ t1:at Ha_lde1;1an 
was a prime subject of the Department of ,Justices mvest1gation, 
Haldeman, on Apri1 25 and 26, at the President's direction, listened 
to the :\farch 21 tape, made notes and reported to him. (Book IX, 116, 
119-21 · Book IV, 1560) Subsermently, on ,Tune 4, 1973, the President 
told R~nald Ziegler and Alexander Haig that, while .the March 21 
conversation was a problem, Haldeman could handle 1t. (Book IX, 
177-78, 193) The President also spoke to Haldeman twice by telephone 
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on June 4. (Book IX, 237-38) The Committee subpoenaed these tele
phone conversations. 

Subsequently, in July, 1973, Haldem~n testified 3:bout _the Marc~ 21 
meeting before the Senate Select Comnnttee on Presidential _Campaign 
Activities. (Book IX, 439-41) Two months aftPr that testimony, the 
President (who had stated publicly that Haldeman testified accurate
ly) was required to. furnish the titpe recording of the ::\larch 21_col?-ver
sation to the Special Prosecutor. Haldeman was thereafter md1cted 
for perjury respecting his testimony about that conversation. . 

The remaining group of post-March 21 conversations cover 14: dis
cussions between the President and Kleindienst, and the President and 
Petersen. The edited transcripts produced by the President respecting 
a number of these conversations clearly indicate that they bear upon 
the extent to which the President informed the Justice Department 
officials of facts within his knowledge, including facts ('om·eyed to him 
by Dean and others concerning the \Vatergate break-in and subsequent 
events. They are also relevant to determining the information that 
the Preside.nt learned from Petersen and Kleindienst, and (when 
considered together with the President's conversations with Haldeman 
and Ehrlichman) the uses to which the President put that informa
tion. In sum, the 14 conversations were subpoenaed to help ascertain 
whether the President was seeking to discover the truth or to cover-up 
for himself and his closest aides. 

B. IRS 

The subpoena issued on June 24, 1074 in connection with the Com
mittee's investigation of alleged abuse of the IRS sought recordings 
and documents rPlated to two conversations: one between the Presi
dent and Haldeman on September 15, 1972, from 4 :43 to 5 :27 p.m., 
and another among the President, Dean and Haldeman on that same 
day from 6 :00 to 6 :13 p.m. The Committee had at that time a 
tape of a portion of a conversation on September 15 between the 
President and Haldeman from approximately 5 :17 to 5 :27 p.m.4 and 
among the President., Dean and Haldeman from 5 :27 to 6 :00 p.m. 
Segments of the taped conversation that the Committc-e possesses, an 
affidavit by Special Proserntor Jaworski seeking the port.ion of the 
conversation from 6 :00 to 6 :13 p.m. on the ground that it relates to 
alleged abuse of the IRS, the decision of Judge Sirica (after listening 
to the conversation) ordering that it be turned oYer to the Special 
Prosecutor, and the testimony of John Dean before the Committee, 
(Dean testimony, 2 HJC 228-29; HJCT 1-18) all demonstrate that the 
two conversations sought by the Committee in its June 24 subpoena 
bear on the President's actions in ronnertion with the use of the 
Internal Revenue Service to harass or obtain information about 
political enemies. 

• The White House staff In re-re<-ordlng for thP Committee n oortlon of a eonversatlon 
among the President, Haldeman and Dean on September 15, 1972, from 5 :27 to 6 :00 p.m., 
lnad.-ertPntly recorded approx!matelv ten minutes of additional conversation between the 
Pr!'sident and Haldeman Prior to 5 :27 p.m. This additional ten minutes proved to be 
relevant to the Committee's inquiry into both the Watergate matter and alleged abuse 
of the IRS. 
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a. Do:r,rnSTIO SURVEILLANCE 

Five of the ten subpoena.ed conversations in the domestic surveil
lance area relate to th~ issue 0£ the President's knowledge of the break
in by the Plumbers into the office of Dr. Fielding. On September 7, 
1971, shortly after the break-in, Egil Krogh and David Young, who 
headed the White House Plumbers unit, reported to Ehrlichman on 
the results of the break-in. (Book VII, 1310-17) The Committee sub
poenaed.three conversations between the President and Ehrlichman 
between September 7 and September 10, 1971-two of which occurred 
immediately before and after Ehrlichman's meetings with Krogh and 
Young at which the break-in was discussed. 

The Committee also subpoenaed five conversations between the 
President and Colson that took place between June 23 and Septem
ber 10, 1971. It was Colson who had arranged for the delivery of funds 
that were used to finance the break-in of Dr. Fielding's office. (Book 
VII, 1248-49) During this period the events also occurred that ulti
mately resulted in Colson's pleading guilty to having endeavored to 
obstruct justice in connection with the trial of Daniel Ellsberg. Colson 
has stated that he discussed with the President the release of deroga
tory information about Ellsberg and his attorney. ("Criminal Case," 
22-23) 

Finally, with respect to domestic surveillance, the Committee sub
poenaed documents from the files of Haldeman, Ehrlichman, Colson, 
Krogh and Young relating to the origin and activities of the White 
House Plumbers unit., These documents were necessary for a thorough 
investigation by the Committee of domestic surveillance activities. The 
President refused to produce any of the documents from the files of his 
aides except for a portion 0£ the edited Ehrlichman notes of meetings 
and conversations with the President which had previously been 
turned over to Ehrlichman and the Spepial Prosecutor for use in the 
trial in United States v. Eh1'lichman. 

In this area of its inquiry, the Committee was investigating the 
relationship between political contributions by certain dairy coopera
tives and governmental decisions affecting the dairy industry. On 
March 12, 1971, the Secretary of Agriculture announced his decision 
not to raise milk price supports. (Book VI, 392-93) On March 25, 1971, 
that decision was reversed. (Book VI 768-69) The 18 conversations 
sought by the Committee's subpoena of ,June 24, 1974, all occurred 
during the six-clay period from March 19 to March 25, 1971. They 
were conversations: (1) between the President and Ehrlichman who, 
as the President's princi_pal advisor in domestic affairs, participated 
in the White House review of the initial decision not to raise price 
supports (Book VII, 382, 628-71); (2) between the President and 
Secretary of the Treasury John Connally, who was present at dis
cussions with the President respecting the milk price support issue; 5 

and (3) between the President and Colson, who was one of the 
President's chief political advisors, the White House liaison with 

• On July 2!l, l!l74, ConnaUy was indicted for accepting money to Influence the decision 
respecting milk price supports. 



23956

202 

the dairy industry, and the person to whom the dairy industry ini
tially made a $2,000,000 campaign pledge in 1970. ( Book VI, 154-55) 

The failure of the President to produce the recordings of these 
conversations--or even a listing of Presidential meetings and tele
phone calls between March 19 and March 25, 1971-seriously frus
trated this area of the Committee's inquiry. Because of the President's 
defiance of its subpoenas, the Committee was unable to make a deter
mination as to the President's lmowledge or lack of knowledge of, or 
involvement or lack of involvement in, alleged bribery in connection 
with the increase of milk price supports in, March 1971. 

E. ITT AND KLEINDIENST CONFIRMATION HEARIXGS 

The Committee, as part of its inquiry, sought to determine the 
President's knowledge or lack of knowledge respecting alleged false 
testimony by John Mitchell and Richard Kleindienst about the ITT 
antitrust case during the hearings before the Senate Select Committee 
on Kleindienst's nomination to be Attorney General. These hearings 
took place in March and April, 1972. 

The 19 conversations for which recordings and related materials 
were subpoenaed by the Committee for this phase of its inquiry took 
place between March 6 and April 5, 1972, while the Kleindienst con
firmation hearings were in progress. It is undisputed that Kleindienst 
failed to fully and completely answer questions at the hearings; he 
has pleaded guilty to such a charge in the United States District 
Court for the District of Columbia. (Book Y, 966-70) A major issue 
for the Committee was the President's knowledge of his conduct. The 
recordings which the Committee sought but did not obtain would have 
shed light on this question, for the conversations involve the President 
and Haldeman, Ehrlichman, Colson and ::\fitchell, all of whom played 
roles in connection with Kleindienst's confirmation hearings. 
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UNTRUSTWORTHINESS OF EDITED TRXXSCRIPTS 
PRODUCED BY THE PRESIDE:XT 

In response to the Committee's eight subpoenas :for recordino-s and 
IDf!,terials rela~ed to 147 conversations, the President has prg'duced 
edited transcripts of 33 conversations. Upon examination, it was 
fOlmd that in numerous instances the transcripts were untrustworthy. 

The Committee was able to determine the unreliability of the tran
scripts because, in addition to releasin~ edited transcripts of tape 
recordings that the Committee did not 'have, the President released 
to the public eight edited transcripts of tape recordings that the Com
mittee did have: namely, recordings of conversations primarily be
tween the President and John Dean on September 15, 1972, Febru
ary 28, 1973, March 13, 1973, ::\larch 21. 1973 (two conversations), 
March 22, 1973 and ~\.pril 16, 1973 (two conversations). 

The Committee's Impeachment Inquiry Staff carefully prepa.red its 
own transcripts of each of these eight conversations. The Committee's 
transcripts were then compared with the edited transcripts of the eight 
conversations made public by the ,Yhite House on April 30, 1974. The 
eight '\Vhite House edited transcripts were inaccurate and incomplete 
in numerous respects. 1 Statements were omitted that were on the tape 
recordings; statements were added that were not on the recordings; 
statements were attributed to one speaker when they were made by 
another; statements were denominated as unintelligible when they 
were not; and statements were inaccurately transcribed, some in a 
manner that seriously misrepresented the substance and tone of the 
actual conservation. 

A prime example is in the :.\Inrch 22, 1973 conversation among the 
President, Haldeman, Ehrlichman, .Mitchell and Dean, in ·which 
approximately 20 minutes of conversation were omitted from the 
edited ·white House transcript without notice of a deletion. The 
omitted material included the following exchange: 

PRESIDENT .••• But, uh, the, uh, the one thing l don't want to do is to-Now let 
me make this clear. I, I, I thought it was, uh, very, uh, very cruel thing as it 
turned out-although at tile time I had to tell [unintelligible]-what happened to 
Adams. I don't want it to happen with Watergate-the Watergate matter. l think 
he made a, made a mistake, !Jut he shouldn't have been sacked, he shouldn't 
have been-And, uh, for that reason, I am perfectly willing to-I don't give a 
shit what happens. I want you all to stonewall it, let them plead the Fifth Amend
ment, cover-up or anything else, if it'll save it-save the plan. That's the whole 
point. On the other hand, uh, uh, I would prefer, as I said to you, that you do it 

1 Tlte Committee's iat'lff ha• preD:irert a <'letalled written comparison of the Com
mittee's transcripts and the White House edited transcripts. That document has been 
publlshed as a separate Commlttee print. It contains comparisons of 65 passages in tbe 
edited transcripts of the 8 conversations the President delivered to the Committee and 
released to the public on April 30. 1974 and the same passages as transcribed by the 
Committee's inquiry stat!'. It does not purport to reflect all the differences between the 
two sets of transcripts. It does demonstrate beyond question that 1n numerous Instances 
the White House edited transcripts do not accurately portray the substance or the tone 
of the conversations. 
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the other way. And I would particularly prefer to do it that other way if it's 
going to come out that way anyway. And that my view, that, uh, with the num
ber of jackass people that they've got that they can call, they're going t<r-The 
story they get out through leaks, charges, and so forth, and innuendos, will be 
a hell of a lot worse than the story they're going to get out by just letting it out 
there. 

MITCHELL, Well-
PRESIDENT. I don't know. But that's, uh, yov know, up to this point, the whole 

theory has been containment, as you know, John. 
MITCHELL. Yeah. 
PRESIDENT. And now, now we're shifting. As far as I'm concerm!!d, actually 

from a personal standpoint, if you weren't making a personal ·sacrifice--it's un
fair-Haldeman and Dean. That's what Eisenhower-that's all he cared about. 
He only cared about-Christ, "Be sure he was clean." Both ii;i the fund thing• 
and the Adams thing. But I don't look at it that way. 'And I just-That's. the 
thing I am really concerned with. We're going to protect our people, if we can. 
[HJCT 183] 

'Dhere are other hases for distrusting the accuracy and completeness 
of the Wbite House transcripts. The notation "Material Unrelated to 
Presidential Actions Deleted" appears -at a number of places in· the 
tr~nscripts. No explanation has ever been given to the Committee by 
the President or his counsel as to what this notation means or why 
this material was deleted. Some of the notations appear at places in 
the edited transcripts where, considering what precedes and follows 
the excision, it is difficult to believe that the omitted conversation is 
not relevant. 

It can be demonstrated, that at least to some extent, this disbelief is 
warranted. As a result of the Supreme Court decision on July 24, 197 4, 
in United States v. Nimon, the Wbite House turned over to the District 
Court tapes of 20 conversations for which edited transcripts -had been 
made public on April 30. Under the Supreme Court decision, the 'White 
House is entitled to interpose in the District Court claims of privilege 
with respect to any portions of the conversations not relevant to the 
Watergate matter. The 'White House did not interpose any claim of 
privilege with respect to at least se?en instances in these 20 conversa
tions where the notation "Material Unrelated to Presidential Actions 
Deleted" had been used in the edited transcripts delivered to the 
Committee. ' 

Other evidence continues to emerge that the edited transcipts sup
plied by the President were incomplete and that portions of conver
sati_o'.!1s were omi~ted. For example, as a result of the Supreme Court 
dec1s1on, the White House was compelled to inform Judge Sirica that 
the tape of an April 17, 1973 conversation between the President; 
Halden:ian and Ehr~ichman from ~ :50 to 4 :35 _p.m. contail}ed a gap. of 
approximately 5 mmutes. The edited transcript of that conversation 
delivered to the Committee contains no indication that there is any 
such gap. 

The March 17, 1973 conversation between the President and John, 
Dean ( which was sought by the Committee in its April 11 subpoena) 
lasted approximately 45 minutes. The President on April 30, 19,74: 
provided the Committee with a 4-page edited transcript ·relating only 
to the Fielding break-in. There was no discussion of the '\i\Tatergate 
matter reflected in. tha.t tra:1sc,r_ipt. However, q,,: description of that, 
Marc;h l'i conversation supphed m June, 1973, by,,T'. Fred Buzhardt, ,a 
White House counsel, to minority staff members of the Senate Select 
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Committee on Presidential Campaign Activities, reflected that there 
was extensive discussion of the "r atergate matter during that con
versation. Furthermore, the Committee has in its possession a June 4, 
1973 tape recording that includes a conversation between the Presi
dent and Ronald Ziegler. In the course of that conversation, the Presi
dent-who had just listened to a tape of the March 17 conversation
described it to Ziegler. The President stated that on March 17, he 
discussed the "\¥ atergate matter with Dean and that after it was stated 
that Magruder had "put the' heat on" and Sloan started blaming 
Haldeman, the "President told Dean that "we've got to cut that off. 
We can't have that go to Haldeman." 

Moreover, on July 31, 1974, a tape recording of the entire March 17, 
19'13 conversation was delivered to Judge Sirica as ia result of the 
decision in United States v. Nixon. No claim of privilege was made by 
the White House with respect to any portion of that conversation. 
Thus, the "\i'\Thite House has acknowledged that the major portions of 
that 45-minute conversation that are not reflected in the 4-page edited 
transcript supplied to the Committee on April 30, 1974, are in fact 
relevant to the Watergate matter. Yet, despite the Committee's 
April 11, 1974 subpoena, the President did not produce the remainder 
of the March 17 conversation. 

There are other circumstances that raise questions about the re
lia,_bility of the White House edited transcripts. For example, in re
sponse to a subpoena· of the recording of a March 27, 1973, conversation 
with Haldeman, Ehrlichman and Ziegler which lasted 140 minutes, 
the President submitted an edited transcript of only 70 pages, with 8 
deletions. ( of unspecified duration) char.acterized as "Material Unre
lated to Presidential Actions." In response to a subpoena of the re
cording of an April 17, 1973, conversation with Haldeman, Ehrlich
man and Ziegler, which lasted 45 minutes, the President submitted an 
edited transcript of only 19 pages, with no acknowledged deletions. 

In sum, not only has the President failed to comply with the terms 
of the Committee's subpoenas-not only has the Committee failed to 
receive a single recording in response-but the minimal submission 
that the President has made, the 33 edited transcripts, has proven 
to be' untrustworthy. These edited transcripts do not accurately and 
completely reflect the conversations that they purport to transcribe. 



23960

THE CLAIM OF EXECUTIVE PRIVILEGE 

As ea,rly as 1'796, it was stated on the floor of the House that the 
power of impeachment "certainly implied a right to inspect every,, 
paper and transaction in any de:partme.nt, otherwise the P?W~r o:f i~
peachment could never be exercised with any effect." 2 Snmlarly, m 
Kilb01.1,rn v. Thompson, 103 U.S. 168, 190 (1881}, the.Supreme Court 
stated: 

The House of Representatives has the sole right to impeach officers of the' 
government. and the Senate to try them. Where the question of such impeach•· 
ment is before either body acting in its appr.opriate sphere on that subject; we see 
no reason to doubt the right to compel the attenuance of witnesses and their 
answers to proper questions, in the same manner and l>y the use of the same 
means, that court~ of jm'ltice can fa like cases. · , . · , ·, , 

Throu~hout our history this power of inquiry has been recogn,ized 
as essential to the imp~ach~ent power: . .' ~ ;_ . , .· , , ,'· 

Before the current mqmry, s1xty-nme Federal offimals had been ~lie , 
subject of impeachment investigations. With the possible exception of 
one minor offici~l who invoked the privilege against self-incrimina- · 
tion,3 not one of them chaJlenged the power of the committe_e c~:rµduc:t- _ 
ing the impeachment imrestigation to compel the 'production of evi-
dence it deemed necessarv. · · · · · · 

In 1867 the Committee on th:e Judiciarv conducted the initial in-
qui:ry ·cpncerning the. impe.achm~nt of Pi:esident J\.nd1:ew ,Jo~nson: 
Hearings were held over a period of eleven months. Records were .re
qu~ted and obtained from- a number o:f executive departments' and 
from the Executive Mansion itself. Cabinet officers and Presidential 
aides were questioned in detail about cabinet meetings and privat~ con~ 
versations with the President. The Commitee examined the circum~ 
stances leading to a number of pres1dential decisions~ including the 
prosecution of J e:fferson Davis, presidential, pardons, the 1ssriance o, 
executive orders, the conduct of Reconstruction and the vetoing of · 
legislation.4 · ' • · • • ,' 

' '_\. ' } 

•5 Annals of <Jonnress 601 (1796). 
In 1848, in a dispute with President Tyler about the production of documents (which 

he ultimately provided), for a legislative investigation, a House Committee said: 
"The House of Representatives has the sole power of impeachment. The President himself 

In the discharge of his most independent functtons, is subject to the exercise of this power-
a power which implied the right of inquiry on the part of the House to the fullest and most 
unlimited extent. . . . If the House possess the power to impeach, tt must likewise possess 
all the incidents of that power-the power to compel the attendance of all witn;isses and the 
production of all such papers as may be considered necessary to prove the charges on Which 
the impeachment ls founded. If it did not, the power of impeachment conferred upon it by 
the Constitution would be nugatory. It could not exercise it with elfect." 
H. Rep, No. 271, 27th Cong., 3d Sess., 4-6. Excerpts from this report are printed in 3 Hind'8 
Precedent, of the House of Representativea, § 1885 at 181-86 (1907) (hereinafter cited as 
Hind!s Precedents). 

" In 1879, a House committee reported articles of impeachment against George Seward, 
former consul general of Shanghai. One article alleged that Seward had concealed and 
refused to deliver certain records to the Committee. H. Rep. No. 134, 45th Cong., 3d Seas. 
{1879). The House adjourned without acting on this recommenclatlon. Another committee of 
the House considered the separate question of whether Seward was tn contempt of the 
House. It refused to recommend a contemnt citation finding that he had validly invoked the 
privilege against self-incrimination. See H. Rep. No. 141, 45th Cong., 3d Sess. (1879); also 
printed In 3 Hindle Precedents § 1699 at 56-70. 

,. See, generally, Reports of Committees, Impeachment Investigation, 40th Cong., 1st 
Sess. 183-578 (1867), 
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One, witness in the hearings, Jeremiah Black, an adviser to Presi
dent Johnson who later served as one of his counsel iii his impeach
ment trial, did protest against being asked to disclose a conversation 
between himself and the · President regarding the preparation of a 
veto -message. Black recognized, however, that he was bound to disclose 
the c01rnersation if the Committee pressed the issue (which it did) 
and he ,acknowledged that "a witness sworn to testify before any tri
bunal is bound in conscience to'answer a question which that tribunal 
declares he ought to answer; that he is hims~lf not, the judge of what 
he ought· to an~wer a;nd what he ought' not." 5 Black and other wit
nesses answered detailed questions on the opinions of the President, 
statements made by the President, and advice given to the President. 
There ~s no evidence that Johnson ever asserted any privilege to pre
vent disclosure of presidential· conversations to the Committee, or 
failed to comply with any of the Committee's requests.6 ' • 

· This uniform historical practice has been acknowledged in the 
statements of various Presidents.7 . The clearest instance is that of 
James Polk. He·protestej:1.-a legislative investigation being conducted 
by a House committee, but, in his message to the House, Polk "cheer-. 
fully admitted" the right of the House to investigate the conduct of 
all government officers with a view to the'exercise of its impeachment 
P<?,~er. "In such a case," he wrote: 
the safety of the Republic would be the supreme law, a:nd, the power of the 
House in th~ pursuit of this object would p~netrate into the most secret recesses 
of the Executive Departments. It could com,mand tb,e, attendance of, any and 
every agent- of the Government, and compel them to produce all papers, public 
or private, official or. unofficial, and to testify on oath to all facts within their
ki;tpwledge . , •.. If t4e House ,of Representatives, as the grand inquest of the 
nation, should• at any time have reason to .believe that there.has been malversac 
tion•in office by an improper use of appli'cation· of the publi,c m.oney by a pu'!)lic 
officer, and should think proper to institute an inquiry into the matter, all the 
archives and papers of the Executive Departments, public or private, would be 
subject to the inspection and control of a committee. -of their body and every 
facility in the power 'of the Executive be ai'.forded to enable them to prosecute 
the investigation.8 

It is against this historical background that President Nixon refused 
to comply with the, Committee's subpoenas. He invoked a claim of 
"executive privilege" and said it was based on two grounds: (1) the 
need to prese:r:ve_the separati?,µ of_p0wers, and _(2) the nee~lto protect, 
the confidentlahty of Presidential conversations. ,In ·Ins· letter· of 
June 9 1974 to Chairman Rodino, the President wrote that his refus_al 
to comply with further Committee subpoenas was based in part on 'his 
study to "preserv[e] the,principle'of the separation ·of·power8-'-and 

' ' 
"'Jtl at 27 · . ' • '· , 
o There is· evidence 'of President Johnsori's viewR concerning the investigation, which 

rel'ates to whether hjs personal bank records ahOU'ld! be' produced for t'!le Committee, Tlil' 
cashier of the bank, who was.reluctant to.produc~ the.records "upon.tile general Principle of 
never tr'nparttng any liltormatlon to outstllers in· regard to the business of our customers." 
had:told President Jobi/son of ,the request. -The:casbter reported to the Committee that the 
President m~de no objection· to t''e production r>f the rerords: . . 

"He smiled, and· said he had no earthly objection to have any 'of his transactl'o,ns looked' 
the had done nothing clandestl:Qely, and desired me,to show them anything-I had 

to lils transactions." Id. a'.t 182-83. - · " , ,. . . , , .. 
, e.l!:,;1$.taternents bv :{lucba-nan ,(o;·Rlcharoson, Messaqes and Papet·s of Pre$•dent11 

615 (1896) \hereinafter cited as Riohar.dson)) ~ Grant (7 R,chardson at 362); Clevelanfl 
(Id ·fit )1964),';'and Theodore Roosevelt (1'he Letters oJ A.¥ohie Butt, Miiita¼ Aide to Prest.. 
d,ent•Rooseveit 305. (Abbot ed.)); · , . . , ,, , , . ,_ , • 

• R.R. J'our.; 29th Cong,, 1·st Sess., 698,(1846) ; 4 Richardson, 434-30 (1896)•, ,J , ·_r~ - , • , ,( ,. , l f 
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of the executive as a co-equal branch.'' And in his May 22, 1974 letter, 
the President wrote that providing recorded conversations in response 
to the Committee's subpoenas would constitute "such a massive inva
sion into the confidentiality of Presidential .conversations that the 
institution of the Presidency itself would be fatally compromised}' 

A similar claim of executive privilege was advanced by the President 
in the criminal proceedings arising out of the ,vatergate cover-up. 
On October 12, 1973, the Court of Appeals for the District of Columbia 
in Nixon v. $irioa rejected that claim; the President decided not to seek 
Supreme Court review of that decision. On July 24, 1974, the Supreme 
Court in United States v. Nwon also rejected this claim. The Court 
unanimously held: (1) if the President invokes executive privilege as 
a bar to producing evidence in a criminal prosecution, it is ultimately 
for the courts and not the President to determine the application of 
that privilege; and (2) the generalized assertion of privilege would 
not prevail when weighed against the "legitimate needs of the judicial 
process." 

Both of these holdings confirm the rejectio,n by this Committee of 
the claim of executive privilege interposed by the President to its 
subpoenas. 

A. THE MERITS OF THE CLAIM 

The Su~reme Court in United States v. Nixon held that the interest. 
in preservmg separation of powers was not a sufficient basis for sustain
ing the claim of executive privilege when it was interposed as. a basis 
for withholding relevant and necessary information :from. a criminal 
prosecution. The Court stated that the separation of powers must not 
be permitted to interfere with "the pi'imary constitutional duty · pf-, 
the Judicial Branch to do justice in criminal prosecutions." The Court· 
added that to permit such interference 
would plainly cooflict with the function of the courts under Art. III. In designing 
the structure of our Government and dividing and allocating the sovereign power 
among three coequal branches, the Framers 'of the Constitution sought to pro
virde a comprehensive system, but the separate powers were not intended to 
operate with absolute independence. (Slip Opinion at 22) 

It is even clearer that the doctrine of separation of powers cannot 
justify the withholding of information from an impeachment inquiry. 
The very purpose of such an inquiry is to permit the legislative branch, 
acting on behalf of the peQple, to curb the excesses of another branch, 
in this instance the Executive. 

The records of the· Constitutional Con-vention establish that the im
peachment process was considered by the Framers almost exclusively 
in terms of the removal of the executive; and that it was written into 
the Constitution despite repe,ated arguments by its opponents that it 
would violate the separation of powers and make the President overly 
dependent on Congress. Charles Pinckney asserted in the major de~ 
bate on impeachment of the executive that, i£ the legislature had .the 
power, they would hold impeachment "as a rod over the Executive 
and by that means effectually destroy his independence." R~d1ts King 
argued that impeachment by the legislature violated the separation of 
powers and would be "destructive of [the executive's] hidependence 
and of the principles of the Constitution." These ar~ments ,were de
cisely rejected by the Constitutional Convention, which voted eight 
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sta~es to two to make the executive impeachable by the legisl,ature. 
~his was done because, as George Mason stated, "No point is of more 
rmportance than that the right of impeachment should be continued." 9 

Alexan'der Hamilton confirmed that the doctrine of separation of 
powers was never intended to act as a limitation on the exercise of the 
impeachment power. He wrote in The Federalist that the "true mean
ing" of separation of powers is "entirely compatible with a partial in
termixture,, of departments for special purposes. This "partial inter
mixture," he wrote, "is even, in some cases, not only proper but neces
sar:y to the mutual defense o_f the severa] members of the government 
~gamst each other." Accordmg to Ham1lton, the "powers relating to 
1mpeachme.nt" are such a case-"an essential check" in the hands of the 
legislature "upon the encroachment of the executive~" 10 

President Nixon. also stated that in 'invoking "executive privilege" 
he was relying on the need to protect the confidentiality of Presi
dential conversations. The Supreme Court in United States v. Nixon 
stated that despite the absence of an explicit reference in the Constitu
tion to a presidential privilege of confidentiality, "to the extent this in
terest relates to the effective discharge of a President's powers, it is 
constitutionally based." (Slip Opinion at 26) Nonetheless, the Court 
concluded that: ' 

[W]ben the ground for asserting privilege as to subpoenaed materials sought 
for nse in a criminal trial is based only on the generalized interest in confi
dentiality, it cannot prevail over the fundamental demands of due process of 
law in the fair administration of criminal justice. The generalized assertion 
of privilege must yield to the demonstrated, specific need for evidence in a pend• 
ing criminal trial. ( Slip Opinion at 28}. 

In the Committee's impeachment inquiry the President has similarly 
asserted only a generalized interest in confidentiality, and the Commit
tee ( which has subpoenaed, aniong other items, the same conversa
tions as the Special Prosecutor) has clearly and overwhelmingly dem· 
onstrated a specific need for the evidence sought. If a generalized 
Presidential interest in confidentiality cannot prevail over "the funda
mental demand of due process of law in the fair administration of 
justice," neither can it be permitted to prevail over the fundamental 
need to obtain all the relevant facts in the impeachment process. What
ever the limits of legislative power in other contexts-and whatever 
need may otherwise exist for preserving the confidentiality of Presi
dential conversations-in the context of an impeachment proceeding 
the balance was struck in favor of the power of inquiry when the im• 
peachmerit provision was written into the Constitution. And this is 
particularly true when, as in this case, the power to compel the pro· 
duction of evidence from the President was exercised by .the Com-

• 2' The Records of the Federal Oonvention 63-69 (M. Farrand ed. 1911). The const!tu,• 
tlonal exception to the President's pardon power, that it should not extend to cases of 
impeachment, orov!des additional support for the argument that he cannot seek to impede 
the House In the exercise of its sole power to impeach. Justice Story wrote, "The power of 
Impeachment will generally be applied to persons holding high office under the government; 
and it is of g.reat consequence. that. tlie President should not have the power of preventing a 
thoroiii?h foves1:igatlon of their conduct, or' of securing them against the disgrace of a public 
conviction by Impeachment. !Cthey should deserve It. The Constitution has, therefore, wisely 
tntel'J)osed this check upon his power. so that, he cannot, by any corrupt coalition with 
favorites. •or dependents in h)gh .. offlces. screen them from punishment.''. 2 J. Story •. Com• 
mentnriea on the IJonstitution of the United States § 1501 at 363 (3rd ed.· 1858) (liereln• 
after cited as.B~ory). See also, 1 Kent, Commentaries on American Law, Leet •. XIII at 184 
(6th ed. 1848)'/ ' . 

10 "The Federalist," No. 66 at 429-30 (Modern Lib. ed.). 
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mittee only after it had other evidenc~ pointing to the existence of 
grounds for impeachment. . , . . . . 

The President's statements that the mst1tution of the Presidency 1s 
threatened when he is required to compl:y w~th a subpoena in. an, i_m
peachment inquiry exaggerate both the hkehhood of such an mqmry 
and the threat to confidentiality from it. Only two Presidents (incl!ld
ing President Nixon) out of thirty-seven have ever been the subJect 
of impeachment investigations. It can scarcely be cont.ended that the 
far-reaching'inquiry into the deliberations betvyeen President .Anq.rew 
Johnson and his cabinet appointees and aides resulted in any ,impedi
ment of the communications between Presidents and their advi!'lors. 
There· i!/ no more reason tC1 believe that _this impeac'hlnent inquiry 
will have that effect. 

For these reasons, the Committee concluded that the President's 
unprecedented claim of executive privilege in an imp~achment inquiry 
was without merit. 

B. THE INAPPROPRIATENESS OF SEEKING JumcIAL ENFORCEMENT or 
THE COMMITTEE SUBPOENAS 

The Committee concluded that it would be inappropriate to seek 
the aid of the courts to enforce its subpoenas against the President.11 

This conclusion is based on the constitutional provision vesting the 
power of impeachment solely in the House of Representatives and the 
express denial hy the Framers of the Constitution of any role for the 
courts .in the impeachment process. . . . 

The initial proposals considered by the Constitutional Convention 
in 1787 .called for the national judiciary to try imp~achments of na
tional officers. Late in the Convention, this arrangement was altered,. 
to provide for trial in the Senate. James Madison argued for trial by 
a tribunal of which the Supreme Court formed at least a pal't, con
tending that trial by the Senate, upon an impeachment by the l!ouse 
of Representatives, made the President "improperly dependent" on the 
legislature. Madison's position, however, was decisively rejected by the 
Convention.12 In support of the Convention's decision to exclude the 
Supreme Court from the trial of impeachments, Justice Joseph Story 
wrote that political representatives, not judges, must control the im
peachment process, both to assure its proper functioning and to pro
tect the courts. He noted: 

Whatever shall have a te:pdency to secure in tribunals -of justice, a ·spirit of 
moderation and exclusive devotion to juridicial ,duties is of inestimable value. 
What can more surely advance this object than the exemption of .them .from all 
participation in, and control over, the acts of political n;i.en in their official duties.13 

The Committee's determination not to seek to involve the judiciary_ 
reflected not only an intent to preserve the constitutional structure,'but 
also the high probability that the courts would decline t~ rule on th~ 

11 The President has also expre~~lv disclaimed any interest in involving the courts 
In the Impeachment process. D11rlng the oral arg,11ment In Uri,ited 8tate1J v. Nia:on., Mr.· St .. 
Clair, the President'A attorney, stnted that "nntler the Conisti11tlon. ns ,ve vlew It only 
the legislature has the right to conduct Impeachment proceedings .. The courts have'been, 
from the history Involved and from the language of .the'i:Jrovlsions. excluded from that 
function." Oral Argument on Behalf of the President by James D. ·st. Clair, United 
States v. Nia:on., Transcript at 49 (J'11ly 8, 1974). . · · . · 

12 The Records of the Federal Convention, 550-58 (M. Farrand ed. 1911). 
:ra 1 8torg § 764-66 at 532-33. 
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merits of the case because it is nonjusticiable-that is, not "the kind of 
controversy courts traditionally resolve." 14 

As the Supreme ,Court said in JI,/ arbury v. Madison, 5 U.S. (1 
Cranch) 137,177 (1803),andmostrecentlyreaffirmedin UnitedStates 
v., Nixon, Slip opinion at 18, "it is emphatically the province and the 
duty of the judicial department to say what the law is." In Marbury v. 
Madison, however, Chief Justice Marshall also said: 

The province of -the court is, solely, to decide on the rights of individuals, not 
to inquire how the executive or executive officers perform duties in which they 
have a discretion. Questions in their nature political, or which are, by the consti
tution and laws, submitted to the executive, can never be made in this court. 
(5 U.S. (1 Cranch) at 170.) 

The impeachment power is explicitly vested in the House of Repre
sentatives by the Constitution; its use necessarily involves the exercise 
of discretion by the House. While it is true that the courts may on 
occasion act as an umpire between Congress and the President, there 
are also many issues where the courts will decline to intervene because 
the question is one that has been constitutionally submitted to another 
branch.15 

The applicable criteria of nonjusticiability-the "political question" 
doctrine-were stated by the Supreme Court in Bakerv. Oarr, 360 U.S. 
186, 217 (1962) : 

[A] textually demonstrable constitutional commitment of the issue to a co
ordinate political department; or a lack of judicially discoverable and manage
able standards for resolving it, or the impossibility of deciding without an initial 
policy determination of •a kind clearly for nonjudicial discretion ; or the impos
sibility of a court's undertaking independent resolution without expressing lack 
of the respect due coordinate branches of the government; or an unusual need 
for unquestioning adherence to a political decision already made; or the poten
tiality of embarrassment from multifarious pronouncements by various depart
ments on one question. 

Litigation on the Committee's subpoenas would appear to be non
justiciable on the basis of at least three of the criteria enumerated in 
Baker v. Oarr. First, there is no question that there is a "textually 
demonstrable constitutional commitment of the issu'e"-the extent of 
the power of inquiry in an impeachment proceeding-to the House of 
Representatives. Second, if a court were to resolve the question inde
pendently, it could not escape "expressing lack of the respect due [a] 
coordinate [branch] of government." Third, there is a significant 
"potentiality of embarrassment from multifarious pronouncements by 
various departments on one question." 

-:t• United States v. N, ... mon .. !'!lip Op!'nlon Rt 12. It 1• al~o qnt>~tlonable whether the courts 
would have subject matter jurisdiction over a suit by the Committee to enforce its subpoenas 
again the President. Existing 0 tntutPs (l'Overn1ng he juris<'llet!on of the federal courts provide 
at most an uncertain basis for litigation of this t;vpe. The Senate Select Committee on 
Presidential Campaign Activities, which subpoenaed tape recordin~s from _tbe President 
for lts legislative inquiry, required special legislation providing Jurisdiction for court 
adjudlcAtion of its subpoenas. Pub. L. No. 93-190 (1973) : Senate Select Committee v. 
Nt:con, 366 F. Supp, ol (D.D.C'. 1973). Thus, in order to seek a court adjudication of 
Its subpoenas. the Committee might well have needed affirmative legislative action by the 
Senate. as well' aa the House--lnclud!ng, if necessary. a two-thirds vote of each to override 
a nresldenttal veto. Furthermore, the constltutlonal!ty of such lei.tslatlon conld be ques• 
tloued, since It might be thought to impinge upon the impeachment power vested solely In 
thl' House. 

1• In United State8 v. Ni:»on, the Court recognize<'! that powers vested In one branch 
of i:tovernment cannot Ile shared with another: "[T]he 'judicial power of the United 
l'!tates' vested in the federal courts by Art. III, § 1 can no more be shared with the 
Execntlve Branch than the C11ief Executive, for exstmple, can share wtth the Judiciary 
the veto power. or the Congress share with the Judiciary the power to override a presl
dentlal veto." Sltp opinion at 19. 
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In deciding upon the validity of subpoenas in an impeachment in~ 
quiry, the court would necessarily have to. det;ermine whether the sub~ 
poenaed material was reasonably relevant to the inquiry. This, in 
turn, would lead it to pass, at least implicitly, on the scope of consti
tutional grounds for impeachment. While it may be argued that any 
judicial determination of the scope of impeachable offenses would 
not be binding upon either-the House or the Senate in deciding whether 
to impeach or convict after trial, there is an obvious potential ~or con· 
flict between "various departments on one question." Inevitably, there 
wou~d be a serious impairment of the confidence of the people in the 
legitimacy of the impeachment process if the court's definition varied 
from those adopted by the Honse or the Senate in any significant 
respect. 

The courts, moreover, do not have adequate. means for enforcing a 
decision with respect to the validity of the subpoenas. The usual 
means of court enforcement, contempt, would be unavailing against 
a defiant President. The court would have to rely on impeachment 
to deal with noncompliance with its order requiring the President to 
surrender material in accordance with the subpoenas. 

An asserted advantage of a court decision affirming the validity of 
of the subpoenas is that it would be an independent determination 
by an entity with no interest in the proceedings. But the impeachment 
process itself provides an opportunity for such a determination--ini
tially by the House in deciding whether to prosecute the Article of 
Impeachment, and, ultimately, by the Senate, the tribunal for an 
impeachment trial. Neither the Committee nor the House· would be 
the final judge of the validity of the Committee's subpoenas. Whether 
noncompliance with the subpoenas is a ground for impeachment would 
ultimately be adjudicated in the Senate. 

Unless noncompliance is a ground for impeachment, there is no prac-· 
tical way to compel the President to produce the evidence tha:t is. nec
essary for an impeachment inquiry into his conduct, nor any means 
of assuring that the extent of the House's power of inquiry in an im
peachment proceeding may be adjudicated and clarified. In the unique 
case of subpoenas directea to an incumbent President, a House ad:
judication of contempt would be an empty and inappropriate for
mality.10 As the Supreme Court said in United States v. Niwon, .in 
refusing to require a contempt citation against the President before 
the matter could be appealed, "the typical contempt avenue ... is 
peculiarly inappropriate due to the unique setting in which the ques
tion arises." (Slip opinion at 12) No typical contempt sanction could 
be applied to the President to coerce compliance. In the final analysis, 
reliance would have to be plaeed on the impeaQhmeri.t power. · 

1" The President wa:s put on notice of the possible consequences of his failure ·to comply 
with Committee subpoenas by letter from Chairman Rodino dated May SO, 1972 (approved 
by a vote of 28 to 10). And he responded at length-by letter dated June 9, 1974-settlng 
forth hls justifications for failing to comply. In addition, the President would have an 
opportunity to be heard in defense in the Senate trial before the imposition of any sanction 
(ln tile case of impeachment, removal from office upon convlctlon), This procedure fully 
meets the due process requirements for legislative contempt proreedlngs, which consist of 
"reasonable notice of a charge of an opportunity to be heard in defense before punishment • 
. . . " Groppi v. Le8lie, 404 U.S. 496, 502 ,(1972). 
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CONCLUSION 

The undisputed facts, historic precedent, and applicable legal prin
ciples support the Committee's recommendation of Article III. There 
can be no question that in refusing to comply with limited, narrowly 
drawn subpoenas-issued on]y after the Committee was satisfied that 
there was other evidence pointing to the existence of impeachable 
offenses-the President interfered ·with the exercise of the House's 
function as the "Grand Inquest of the Nation." Unless the defiance of 
the Committee's subpoenas under these circumstances is considered 
grounds for impeachment, it is difficult to conceive of any President 
acknowledging that he is obligated to supply the relevant evidence 
necessary for Congress to exercise its constitutional responsibility 
in an impeachment proceeding. If this were to occur, the impeachment 
power would be drained of its vitality. Article III, therefore, seeks to 
preserve the integrity of the impeachment processs itself and the 
ability of Congress to act as the ultimate safeguard against improper 
presidential conduct. 

(213) 
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OTHER MATTERS 
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PROPOSED ARTICLE ON CONCEALMENT OF lNFORl\iA
TION ABOUT BOMBING OPERATIONS.IN CAMBODIA 

On July 30, 1974, the Committee considered a proposed Article of 
Impeachment dealing with the unauthorized bombing of Cambodia 
and the concealment from the Congress of that bombing: 

In his conduct of the office of President of the United States, Richard M. Nixon, 
in Yiolation of his constitutional oath faithfully to execute the office of President 
of the United States and, to the best of his ability, preserve, protect, and defend 
the Constitution of the United States, and in disrega1·d of his constitutional duty 
to tal,e care that the laws lie faithfully executed, on and subsequent to March 17, 
1969, authorized, ordered, and ratified the concealment from the Congress of the 
facts and the snllmission to the Congress of false and misleading statements 
conce1,ning the existence, scope and nature of American bombing operations in 
Cambodia in derogation of the vowei· of the Congress to declare war, to make 
appropriations and to raise and support armies, anll by such conduct warrants 
impeachment and trial and removal from office. 

The Committee, by a vote of 26-12, decided not to report the pro
posed Article to the House. 

The article charged that the President had concealed the bombing 
in Cambodia from the Congress and that he had submitted, personally 
and through his aides, false and misleading statements to the Congress 
concerning that bombing. The investigation of those allegations cen
tered upon the initial decision to bomb Cambodia; the type, scope, 
extent and nature of the bombing missions; the reporting and record
ing system used internally within the military and the Administra
tion; and the statements made by Administration officials to Congress 
and to the public both during the military operation and after it had 
ceased.1 

On February 11, 1969, the President received the initial request to 
institute the bombing from his military advisors. On March 17, 1969, 
after a series of National Security Council meetings, the President 
approved the request and directed that the operation be undertaken 
under tight security. 

On March 18, 1969, the bombing of Cambodia commenced with B-52 
strikes under the code name MENU OPERATION. These strikes con
tinued until May 26, 1970, almost one month after the American in
cursion into Cambodia. The operational reports prepared after each 
mission stated that these strikes had taken place in South Vietnam 
rather than in Cambodia. 

Between April 24 and May 24, 1970, American planes conducted 
tactical air strikes in Cambodia under the code name "regular" 
PATIO. · No operational reports were made with respect to these 

1. 'l'he detailed findings of the Inquiry Stnfl' concerning the bombing of Cumboclln are com
piled in Book XI of the Statement of Information. The findings were hnsed npon un exam
ination of all available source~ of material, including Congi·essional testimony, classified 
<l.oemnC'ntR m1tde available by Congressional Committees, nncl reports of public statements 
by the' President, civilian and military officials of the Department of Defense, and State 
Department officials.' Som·e classified documents were not made available to the Committee. 

(217) 
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strikes. Similarly, prior io June 30, 1970, an unspecified number of 
tactical air strikes occurred in various parts of Cambodia. Again no 
regular reports were prepared. 

On May 14, 1970, a one day.series of "special" PATIO sorties were
conducted, operational rep01;ts stated that the strikes had occurred in 
Laos rather than Cambodia. The tactical air sorties with the code name 
"regular" FREEDOM DEAL ·were accurately reportec;l as having 
occurred i,n Cambodia. A series of .tactical aii· bombing missions in 
Cambodia called "special" FREEDOM DEAL occurred outside the 
boundaries designated for FREEDOM DEAL bombing, although the 
operational reports indicated otherwise. . 

On July 1, 1973, Congl'ess enacted P.L .. 93-50 and P.L. 93-52 pro
viding £or the cessation of all bombing in Cambodia by August 15, 
1973. At that time the bombing had not, been formally acknow I edged 
by the President or his representatives. · · 1 

• 

Later, during the Senate Armed Services Committee hearings on 
the Cambodian bombing, military and Administration officiruls ex
plained that the bombing ,rns not publicized because of the delicate 
diplomatic and military situation in Southeast Asia prior to the Amer
ican incursion into Cambodia. Tbey stated that it was their under
standing that Cambodia's rnler, Prince Sihanouk, had pi:ivately ag.reed 
to the bombing of Cambodia .prior to his overthrow .. It ·was furtner 
stated that certain Members of Congress had been informed of the 
military action and that this constituted sufficient notice to Congress 
of the President's military decision. FinaBy, the' snbmission of false 
data to Qongress was said to have resulted from,the highly classified' 
nature of the accur~te bombing statistics. · · "· 

.The Committee considered th~ vie,vs of the supporters of this pro
posed Article of Impeachment that the President's conduct,constituted 
ground for impeachment because the Constitution vests the pmver to 
make war in Congress and implicitly prohibits the Executive 'from 
,vaging an undeclared war. Stating that impeachment is a process 
for redefining the powers of the President, the supporters argued that 
the President, by issuing false and misleading statements, :failed to 
provide Congress ,yith complete and accurate information and thereby 
prevented Congress from responsibly exercising its powers to declare 
war, to raise and suppo1t armies, and to n).ake appropriations.-They 
stated that informing a fow selected members of the Congress fllbout 
the Cambo<;lian bombing dicl not constitute the constitutionally re
quired notice, particulady inasmuch as the .President's contem
poraneous public statements were contrary to the facts and the selected 
Members were committed to a course of action involving war that 
did not represent the views of a substantial portion of A!I)e:rican 
citizens. The supporters also stated that Congress had not ratified the 
President's conduct thr01~gh inaction or by its 1973 limitation on 
bombing because Congress did not know of the bombing until 9:fter 
it voted the authorization. Fina Hy, they, asserted that the techmcal
ities or merits of the war in Southeast Asia, the acqu,iescence o.r pro
tests of Prince Sihanouk, and the argl.l!ably similar conduct, of past 
Presidents were irrelevant to· the question of President Nixon's con
stitutional accountability in usurping Congress' war-making and 
appropriations powers. 
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The Committee did not agree to the article for a variety of reasons. 
The two principal arguments in opposition to it were that Pcrsident 
Nixon was performing his constitutional duty in ordering the bomb
ing and tha.t Congress had been given sufficient notice of the bombing. 
Se-..eral Members stated that the President as Commander-in-Chief 
was acting to protect Ame1·ican tl'Oops and that other Presidents had 
engaged m similar military activities without prior Congressional 
consent.2 Examining the bombing of Cambodia from the perspective 
of Congressional ~·espons!bility. -~he opponents of the Article con
cluded that, eYen 1f President Nixon usurped Congressional power, 
Congress shared the blame through acquiescence or ratification of his 
actions. They stated that the Prc,sident had provided sufficient notice 
of the military actions to Congress by informing key Members. 
Finally, they said that the passage of the vVar Powers Resolution in 
1973 mooted the question raised by the Article. 

"RepreRentntlYe Seiberling nli;o Rtnted that beenuse of the President's decision not to 
deelai<~ify certain m1ttNial><, xueh e,·W1>nr1• could not hi' 111:uie public or be discussed during 
the Committee's debate. Representath·e 8<>l!wrling said thnt thi:< pre,·ented the public trne 
of entain documentis which tied thi> l're~ident into act:< of l'Oncealment. He stated that this 
was one of the ren:,mn·, bi> oppoxed the Artirl<:>. 'l'he cla8~!fictl materials which were not 
publicl~- disclosed are li><ted on p_nges 122-23 of Book XI or the "Statement of Information." 
(HJC Debates, 7 /?.0/74, 'l'R. 1225-26). 
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PROPOSED ARTICLE ON EMOLUMENTS AND TAX 
EVASION 

On July 30, 1974, the Committee considered the follo,ving proposed 
Article: 

In his conduct of the office of President of the United States, Richard M. 
Nixon, in violation of his constitutional oath faithfully to execute the office of the 
President of the United States, and, to the best of his ability, preserve, protect 
and defend the Constitution of the United States, and in violation of his con
stitutional duty to take care that the laws be faithfully exeeuted, did receive 
emoluments from the United States in excess of the compensation provided by 
law pursuant to Article II, Section 1, of the Constitution, and did willfully at
tempt to evade the payment of a portion of Federal income taxes due and owing 
by him for the years 1969, 1970, 1971, and 1972, in that: , 

(1) He, during the period for which he has been elected President, unlaivfully 
received compensation in the form of government expenditures at and on his 
privately-owned properties located in or near San Clemente, California, and 
Key Biscayne, Florida. . 

(2) He knowingly and frnudulently failed to report certain income and claimed 
deductions in the years 196fl, 1970, 1971, and 1972 on his Federal income tax 
returns which were not authorized h;v law, including deductions for a gift of 
papers to the United States rnlned at approximately $576,000. 

In all of 'this, Richard M. Nixon has actecl in a manner contrary to his trust as 
President and subversive of constitutional government, to the great prejudice 
of the cause of law and justice ancl to the manifest injury of the people of the 
United States. 

After debate, by q, vote of 26 to 12, the Committee decided not to 
report the Article to the House. 

This Article was based upon allegations in two areas. The expendi
ture of federal funds on the President's privately-owned properties 
at San Clemente, California, and Key Biscayne, Florida, was alle~ed 
to co:n~titute a. violation of Article II, Section 1, Clause 7, of the Con
stitution. That clause reads, "The Preside.nt sha11, at stated Times, 
receive for his Services. a Compensation, which shall neither be in
creased nor diminished during- the Period for ,1vhich he shall have been 
elected, and he shall not receive within that Period any other Emolu
ment from the United St.ates. or any of them." The second allegation is 
that the President lmowingly and fraudulently failed to report cer
tain income and claimed certain improper decluctions on his federal 
income tax returns. 

A. EXPENDITURE op FErn~RAL FuNDS ox THE Pm~smExT's PnoPERTms 

Several investigations have been undertaken vdth regard to the 
amount and propriety of Federal expenditures at or near the Presi
dent~s properties in San _Clemente, California and Key Biscayne, 
Florida. The House Committee on Government Operations found that 
a total of $1 '7 million had been spent by the Federal Government in 
connection with the President's properties, including personnel costs, 
communication costs, and amounts expended on adjacent Federal 
facilities. (Book XII, 95) The staff of the .Joint Committee on In-

(220) 
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ternal Revenue Taxation found that the President realized more than 
$92,000 in personal inoome from government expenditures on his prop
e.rties in the yea.rs 1969 through 1972. (Book XII, 95) The Internal 
Revenue Service concluded that the President realized more than 
$67,000 in personal income :from government expenditures on his prop
erties in those years. (Book XII, 95) 

The federal expenditures at San Clemente which were found to be 
primarily for the President's personal benefit included payments for 
such items as a sewer system, a heating system, a fireplace exhaust 
:fan, enlargement of den windows, refurbishing or construction of 
outbuildings, paving, and boundary and structural surveys. (Book 
XII, 101) Expenditures brought into qu0stion at Key Biscayne in
cluded expenditures for such items as the reconstruction of a shuffle
board court and the building of a fence and hedge system. (Book XII, 
157) The Government also made significant expenditures for land
scape construction and maintenance on both properties. (Book XII, 
101,157) 

The proponents of this section of the Article argued that the Presi
dent, personally and through his agents, supervised the planning 
and execution of non-protective government expenditures at his pri
vate homes for his personal enrichment. The opponents maintained 
that a majority of the questionable expenclitnres were made pursuant 
to a Secret Service request, that there was 110 direct evidence of the 
President's awareness at the time of the expenditures that payment for 
these items were made out of public rather than personal funds, and 
that this section of the Article ·did not rise to the level of an impeach
able offense. 

B. INTERNAL REnNUJ<, CooE VmLATIONS 

In examining the President's income tax returns for the years 1969 
through 1972, the Internal-Revenue Service :found that his reported 
income should have been increased by more than $230,000 and that 
deductions claimed in excess of $565,000 should be disallowed, for a 
total error in reported taxable income of more than $796,000. (Book 
X, 410-11) The staff of the Joint Committee on Internal Revenue 
Taxation determined that the President's improper deductions and 
unrepoited income for that period totaled more than $960,000. ( Joint 
Committee Report, 7) Central to the· tax section of the proposed 
Article was the charita:ble deduction claimed by the President for the 
years 1969-1972 for a gift of 'his private papers claimed to have been 
made to the Government in 1969 which was allegedly worth $576,000. 
(Book X, 348) 

Both the IRS and the Joint Committee staff disallowed this de
duction as not having been made on or before July 25, 1969, the last 
day on which a gift of such papers could entitle the donor to a tax 
deduction. (Joint Committee Report, 5; Book X, 410-11) While the 
papers allegedly donated were physically delivered to the National 
Archives on March 27, 1969, they were part of a larger mass of papers, 
and the selection of the papers given was not completed until March 
27, 1970. (Book X, 11-12) The President's attorneys argued that in 
February 1969, the President told an aide that he wanted to make a 
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gift (Book X, 464-65), but no contemporary record of this instruc
tion was produced. A deed of gift, signed not by President Nixon but 
by a White House attorney who had no written authority to sign on 
behalf of the President (Book X, 129), was not delivered to the 
Archives until April 1970, although on its face it appears to have been 
executed on April 21, 1969. (Book X, 326) The IRS and Joint Commit
tee staff investigations established that the deed was actually executed 
on April 10, 1970, and backdated to the 1969 date (before the deduction 
cut-off date of July 25, 1969). (Book X, 14-15) It was found that 
through the end of 1969, the National Archives, the donee, thought that 
no gift had been made. (Book X, 282,284) Finally, even though the 
deed contained restrictions limiting access to the papers, the Presi
dent's 1969 tax return stated that the gift was made without restric
tions. (Joint Committee Report, A-297-98; Book X, 348) 

The IRS assessed a five percent negligence penalty against the Pres
ident. (Book X, 409) An internal IRS memorandum recommending 
against the assertion of a fraud penalty stated that as of late March 
1974 there was not sufficient evidence available to assert such a penalty. 
(Book X, 387) On April 2, 1974 IRS Commissioner A1exander wrote 
to Special Prosecutor Jaworski recommending a grand jury investiga
tion into possible violations of law arising out of the preparation of 
the President's 1969 income tax return. Commissioner Alexander 
stated that the IRS was unable to complete its processing of the matter 
because of the lack of cooperation of some of the witnesses and because 
of many inconsistencies in the testimony of individuals to the IRS. 
(Book X, 404) The Joint Committee staff report did not address the 
question of fraud. ( Joint Committee Report, 4) . 

The Joint Committee staff did submit questions to the President 
concerning the gift-of-papers deduction.and other tax matters. (Book 
X, 416-22) The President did not answer the questions. 

The proponents of this Article argued that the President knew that 
no gift of papers had been made by July 25, 1969, and that the dc>duc
tion was improper. They noted that it was contrary to rational tax 
planning :for such a larp;e gift to be made so early in the year. They 
pointed to the President's personal involvement in a similar gift in 
1968, and memoranda and mcidents in 1969 which showed his inter
est in his personal financial affairs in general and the gift-of-papers 
deduction in particular. They reforred to the opinion of an expert 
on criminal tax fraud matters that i.f this were the case of an ordinary 
taxpayer, the case wonlcl be referred to a gmnd jury for prosecution. 
It was argued that the President took advantage of his office in claim
ing this unlawful deduction. knowing that the tax retnm of a Presi
dent ,vould receive only cursory examination by the IRS. 

The opponents of the tax fraud section stated that the President had 
not knowingly underpaid his taxes, but relied on attorneys and 
agents; that the IRS failure to assess a fraud penalty was clispositive; 
and that even if fraud were shown, the offense of tax evasion did not 
rise to the level of an impeachable offense. Some who voted against the 
Article were of the opinion that the evidence before. the Committee 
did not satisfy the standard of "elear and convincing proof" which 
some Members thought applicable. · · 
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Some of the .Men,bers who opposed the proposHl Article al'gurd 
that then' was no elear arnl C'onvincing evi(lem•p that the Presicknt 
ha(l committecl tax fraud and stated that the PrPsidc•nt had Hot knmY
ingly urn1erpaid his tax(~s, hut rather reliecl on attorneys and agents. 
Opponents of the propose<l .Article also asserted that an impeach
ment inquiry in the Honse and trial in the Senate are inappropriate 
fo~·ums to determine the Prrsiclent's culpability fol' tax frand, and that 
tlus kirnl of offense can be properly l'edressed throngh the ordinary 
processes of tlw criminal law. Finally they annwcl that even if tax 
framl were proved, it was not the ty'pt> of nbr1se of power at which 
the remedy of im1wachment is dir<'ctecl. 



23978



23979

APPf!NDIXES 



23980



23981

APPENDIX A 

ANALYSIS OF THE TECHNICAL REPORT ON THE 18½ MINUTE GAP 

On November 21, 1973, Chief Judge Sirica ,vas informed by the 
President's counsel that the tape of a June 20, 1972 conversation be
tween the President and Haldeman contained an 18½ minute buzz 
which obliterated the recorded conversation. Subsequently, Judge 
Sirica asked a panel of six technical experts, previously appointed 
by the Judge and endorsed by the Special Prosecutor and the counsel 
for the President, to determine and report on the nature and cause 
of the obliteration of that tape recording that had been supoenaed 
by the "\Vatergate Grand .Jury. (Book IX, 871) On January 15, 1974, 
the panel reported the conclusions of its study to Judge Sirica (Book 
IX, 926-28) and on May 31, 1974 the panel's final report on the EOB 
tape of June 20, 1972 ·was submitted to the Court. The key conclusions 
of the panel were: 

(1) The Uher 5000 tape recorder used by the President's secre
tary, Rose Mary Woods, to transcribe tapes of Presidential con
versations probably produced the 18½ minute erasure and buz.z---. 

(2) The 181/:, m1nutes of erasure and buzz were accomplished 
by at least fiv~, and perhaps as many as nine, contiguous and 
separate operat10ns. 

( 3) Erasure and recording of each segment of erasure and buzz 
required manual operation of keyboard controls on the Uher 5000 
recorder. (May 1974 Tape Report, 35-36) 

The Uher 5000 tape recorder, as it true of the- Sony 800B tape re
<:order used to record the Presidential conversation, has two magnetic 
"heads," an erase head and a record head. (The record head performs 
both recording and playback functions.) ·when the "playback" button 
on the tape recorder is depressed, the erase head is inactive while the 
record head is a:ctivated to pick up electronic signals from the magnetic 
tape as the tape is drawn across it. The machine then translates the 
electronic signals into sound. When the "record" button is depressed, 
both the erase head and the record head are activated. The tape is 
drawn first over the erase head where the tape is cleansed of prior 
magnetic signals and then over the record head where new magnetic 
signals, representing the sounds being recorded, are imparted to the 
tape. 'I'o erase a tape, the "record" button is depressed but no new 
sounds are introduced into the recording machine; the tape passes 
over the erase head and is erased, and then over the activated but 
silent record head. 

The Uber 5000 machine may be used in conjunction with a foot pedal. 
The pedal is 0apable only of moving the tape forward at recording 
speed or backward .at the higher rewind speed. The foot pedal cannot; 
in effect, depress the- "playback" or "record" button; it cannot activate 
or <;leactiv-ate either the erase head or the record head. (Thomas Stock
ham testimony, In re Grand Jury, Misc. 47-73, 1/15/74, 16) · 

. (227), 
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Whenever the record head is activated by depression of the ''record" 
button, it leaves a distinctive "record-head-on" mark on the. tape. 
(Richard Bolt testimonr,, In 1'e Grand Jury, Misc. 47-73. 1/15/74, 
2172) When the "record' button is released, and the erase and record 
he0,ds are deactivated, the e-lectranic pulses dying on those heads le_ave 
distinctive "erase-head-off" and "record-head-off" marks, respective
ly, on the· tape. (Thomas Stockham testimony, In ,?'e, Gmnd Jury, 
Misc. 47-73, 1/15/74, 12-13) The "record-head-on," "er'.1se-head~off" 
a.nd "record-head-off" ma.rks vary :from one type of rnaclnne to anoth
er, and may be used to help identify the machine on which tapes were 
recorded or erased. . · 

The panel was able to identify five clea:r sets of "on" and "qff" mark
ings ,vhich enabled it to determine that erasure or 18½ minutes o:fthe 
June 20 conversation w·as accomplished in at least five different seg
ments. (Richard Bolt testimony, 'In re Grand Jury, Misc. 47-73, 
1/15/74, 8) 

When a segment of erasure is completed, and the machine is re
versed and restarted, the "on" and "off" markings of previous •erac 
sures may themselves be erased. The panel found four add_itional 
markings that might have been part of segments of erasure where the 
matching "on" or "off" markings themselves had been ,erased; the 
panel could not be sure whether these marks were evidence or addi
tional segments of erasure. (Thomas Stockham testimony, In re Grand 
Jury, Misc. 47-73, l/lo/74, 21-22) , 

The Advisory Panel conducted the following tests and analyses on 
the June 20 tape in reaching its conclusions: 
1. Critical Lwtening 

The panel played 67 minutes of the evidence tape, including the 
18½ minute buzz, through high quality back-play equipment. Their 
expertise. enabled them to identi:fy and clarify significant acoustic 
phenomena on the tape. (May, 1974 Tape Report, 8) ' 
13. M agnetie Marks , 

The tape was treated, with a liquid that "deveioped" lhe tape; that 
is, rendered visible the magnetic patterns and ,mar¥:ings_ on t):ie t!!,pe,. 
such as "record-head-on," "record-head-off," ,"er,ase-he:ad-ofl:',~' ,ancl "K-. 
1-pulse" (see below) marks. (May, 1974 Tape Report, 8-11) · 
3. W a:ve F orm:s 

When the electrical output of a recorded tape is fed into an osci:llo~ 
scope, each signal on the tape produces a distinctive wave fbrm. Wav'e1 

f?rn!- analysis enabled the panel to -make a• ,detailed study :olf: the 
s1gmficant events on the June 20 tape.,The panel scrutinized the wave 
forms of the events that occurred during the 18½ minute e,rasu're 
and buzz, and found·that the wave form analysis cor:oob'oratecl the' 
conclusions drawn from examin~tion o:f the magnetitl"m,arks. :(J~(l)J.y; 
1974 Tape Repm.-t, 11-13) . · · · , · '·· · · ' · ' 
4.Spectraof Speech'and'l3uzz . ;·, .· · _·. . ... : ,,, '., 

Through spectral ,analysis (a~alyzi~g the .component fr,eque:,i~i~, 
a:1d amplitudes of s9un,d signals), the, p1ynel w,~$ ail;:>11:} to: stµdy the, 
d1fferenceE\, similarit!')s, ;:i,nq time '?i , tJ:ie \. $ignals'. 'rh.rough., :USE\ , of,, a 
chart of the spectral analysis of. t~e 18½ minute buzz ( a spectro
gr:i,1:1), the panel was •able to examine "windows" (tiny fragments) of 
origmal speech, to conclude that the 60 cycles per second power line 
hum was the source of the buzzing sound, and to corroborate the 
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evidence of stops and starts indicated by the magnetic marks. (May, 
1974 Tape Report, 13-16) 
5. Phase Oontin16iity and Speed Oonstaney 

There is a discernible wave pattern in the power line hum on all 
recorded tape; this wave pattern will be of a continuous nature until 
the recording is stopped. Each uninterrupted portion is called a phase. 
The panel could determine where the recording mode has been stopped 
a:1d .r~tarted by noting the phase discontinuities. The phase discon
tmmties on the June 20 tape corroborated the "stop" and "start" 
conclusions drawn by the panel from their study of the magnetic 
marks and wave forms. (May, 1974 Tape Report, 16-18, 43) 
6. Flutter Spectra 

The mechanical irregularities in the rotating elements of every tape 
recorder are unique to that machine. These irregularities produce addi
tional tones known as "flutter sidebands," distinct from the machine's 
original or "pure" tone. 

The degre~ of "flutter'' can be plotted, and this phenomenon will 
aid in the identific_ation of a particular tape recorder. 

The panel used this test to determine which machine was responsible 
for recording the 18½ minute buzz on the tape .. (May, 1974 Tape 
Report, 18-20) 
7. Search for Physical Splices 

The panel studied the June 20 tape with an instrument ( an ac
celerometer) that could measure and detect any variances in tape thick
ness. The panel conclup.ed as a result of their studies, that the tape 
contained no physical splices. (May, 1974 Tape Report, Technical 
Note 13.1) 
8. The K-1 Switch 

As :further proof that the erasure was caused by manipulation of the 
keyboard, the panel studied evidence of K-1 pulses on the tape. 

The K-1 switch is an internal mechanical switch. This switch only 
opens and closes as a result o:f pushing certain keys on the keyboard. 
It cannot be actuated by -a malfunction in the -electronics of the re
corder. It cannot be actuated by the :foot pedal. (May 1974 Tape 
Report, 45) The switch opens and closes as a result of a physical 
latching and unlatching action that only occurs when one of the keys 
is pressed down manually. There are four keys that can close this 
switch: the recording key, the rewind key, the start key, and the for
ward key. (May, 1974 Tape Report, Technical Note 8.3) 

K-1 switch activity is reflected on the tape by K-1 pulses. Because 
of the many other larger transient pulses that are generated by other 
electro-mechanical activity, K-1 pulses are difficult to discern. How
ever, where a K-1 pulse is unambiguously identified, it is an unmis
takable sign of mannal activity of the keyboard. The expert panel was 
able to identify six distinct K-1 pulses. (May, 1974 Tape Report, 
Technical Notes 8.3-8.5) ' 

ALTERNATE HYPOTHESES 

A number of alternative hypotheses to the conclusions reached by 
the expert panel were considered and rejected by the panel in arriving 
at its conclusion, including the following: 
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Hypothesis No.1 
That the 18½ minute gap was produced on the June 20, 19'72•ta~e

at the same time that the tape was originally recorded. This hypothesis 
failed because the June 20, 1972 original tape ·was recorded on a Sony 
800B tape recoi·der .. The experts determined tha~ the 18½ minute gap 
was produced by -a Uher 5000 tape recorder. (May, 1974_ Tave Report, 
Technical,No~es 9.i....,9.2) , : · 
Hypothesis Nq. '2 . '· ·' 

That the 18½ minute· obliteration was caused by setting the Dh~r 
tape recorder in the record mode_ and operatin~ it in fast re,':ind. ~his 
hypothesis was· rejected because d the tape hact been erased m rewmd 
the obliterated section would have had an audible tone of 500 cycles 
when played back at its usnal operating speed of 24 millimeters p~r 
second. However, the frequency that is on the 18½ minute gap is the 
normal 60-cycle frequency. This shows that the tape was erased at its· 
standard operathrg speed of 24 millimeters per second. Additionally, 
if the 18½ minute buzz had been recorded in rewinq., there woul'd have 
been no record and erase-head-off marks left on the tape. More than 20 
such marks were found in the obliterated section. (May, 197 4. Tape 
R~port, Technical Note 9.2) . · · · · · 
HypotliesiJJ No. 3 

The tape was erased through use of the foot pedal. This hypothesis 
was rejected because of the record and e,rase head signatures that were 
found on the tape; signatures that cannot be made by the foot pedal. 
Second, a distinctive set of m~gnetic marks is ~'nade by the Uher 'tape 
recorder when stopped and restarted by the foot pedal. None of these 
marks was found on the 18 minute buzz section. Furthermore, ·six 
K-1 pulses .vere found in the obliterated section. K-1 pulses also 
cannot be made by the foot pedal. (May, 1974 Tape Report, Technical 
Notes9.2-9.3) , .. 
Hypothesis-No. 4 

The distinctive magnetic marks found on.the 18½ minute gap came 
from a power supply failure within the Uher 5000 machine, i.e., a de
fective diode caused the power supply to sputter on mid off,· thus 
putting the distinctive marks on the tape while the tape was still mov
ing. The experts rejected this hypothesis because they were able to 
determine that the wave forms that would have been produced by this 
sort of activity were not present on the evidence tape. Furthermore, 
if this "sputter" activity had taken })lace, there wou1d •be no phase 
discontinuity following the record-head-on marks. The 'evidence tape 
shows phase discontinuity and erase head signahires 1associated with 
the record-head-on marks. Additionally, there are K-1 pulses found 
on the tape that could only be caused manually. (May, 1974 Tape' 
Report, Technical Notes 9.3-9.5) 
H ypoth.esis No. 5 

Voltage irregularities on the AC power line "70rking in coniunction 
with the failing diode of the bridge rectifier caused the distinctive mag
netic marks. A voltage drop suffi-cient to put these marks in the tape 
would have caused a drop in motor speed with a resulting differen-
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tial in tone frequency. There was no evidence of this on the evidence 
tape. Moreover, a drop in voltage could not cause the recording of 
K-1 pulses. (May, 1974 Tape Report, Technical Notes 9.6-9.8) 

THE STANFORD RESEARCH INSTITUTE REPORT OF MAY 31, 1974 

Dr. Michael Hecker of the Stanford Research Institute conducted 
experiments for the Special Counsel to the President with regard to 
the June 20, 1972 tape. It should be noted that while Dr. Hecker re
viewed experiments and held a number of conferences with the expert 
panel, he never studied the June 20, 1972 tape directly. ( SRI Report) 
Dr. Hecker r~viewed the findings of the expert panel and stated that 
he ag~eed with the panel's approach and agreed with the panel's 
expertise. Dr. Hecker stated further that he was in substantial agree
ment with the panel's final report. (SRI Report 3) The Stanford Re
s~arch Institute :found evidence that there had been manual manipula
tion of the keyboard controls of the Uher 5000 tape recorder in order 
to cause some portions of the 181/2 minute gap. The Stanford Research 
Institute studied and rejected all the alternative hypotheses that were 
considered by the panel. (SRI Report,4) 

Dr. Hecker was less willing to commit himself to a, finding of at 
least five manual erasures than the expert panel had been. (Michael 
Hecker •testimony, In re Grand Jury, Misc. 47-73, 5/13/74, 18-19; 
SRI Report, 3) The panel rejected the hypothesis that any of the 
magnetic marks suggesting manual operation could have been caused 
by a malfunctioning machine. (SRI Report, 3-4) Dr. Hecker was of 
the opinion that it was wrong to rule out conclusively the chance that 
the malfunctioning machine could have caused some of the indicia of 
manual operation. (SRI Report, 4; Michael Hecker testimony, In 1·e 
Grand Jury, Misc. 47-73, 5/13/74, 18-19) Dr. Hecker stated that be
cause the machine had broken down once during testing; and after 
a defective diode bridge rectifier was replaced, the distinctive buzz 
could no longer be reproduced. Dr. Hecker did not state that any of 
the indicia of manual operation were caused by the defect on the ma
chine; he merely said that, in his opinion, this possibility could not be 
111led out completely. (SRI Report, 4-5) However, Dr. Hecker re
mained convinced that some of the marks of the operations were 
caused by manual manipulation of the keyboard controls. Dr. Hecker 
stated that he was absolutely sure tha.t three events associated with 
the 181/2 minute gap were caused by manual operation of the keyboard 
controls and that he was practically certain that two other marks had 
been caused by manual operation of the keyboard controls. He testi
fied on May 13, 1974 that he was willing to agree with the panel that 
at least five of the events on the 18½ minute buzz had been caused 
by manual operation of the machine. (Michael Hecker testimony, In 
1·e Grand Jury, Misc. 47-73, 5/13/74, 18-21)1 

1 The Court received· two reports obtained by Miss Woods' attorney that questioned the 
conclusions of the Panel, whose conclusions in substance had been confirmed by the Stanford 
Research Institute. expert for the counsel to the President. The Committee staff has 
obtained copies of these reports. The organliatlons submitting the reports are Home Service, 
Inc., a Magnavox sales and service center in Cleveland Heights. Ohio, dated May 24, 1974, 
and Dektor Counterintelligence ancl Security, Inc. in Springfield. Virginia, dated May 80, 
1974. Neither organization examined the evidence tape or Uher 50-00 recorder, or reviewed 
the experiments with the expert panel. 
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~CBPOE:N.\s IssuEn TO PRESIDEXT RICHARD l\L X1xox nr THE ('o)nnrrEE 
OX 'fHJ<: ,JrDICL\RY .\XI) JtrSTIFICATIOX J\lE)IOR.\NDA 

Page 
-\pril 11, 1974_______ ___ _________ __ __________________ _ ______ ___ _______ '..!3-1: 

~cl1edule ________________________________________ -·----- __________ :!8fl 
Justification ___________________ _________ 237 

~fay rn, 1974 (!'resident's Daily D1ariei-:)_______________________________ 244 

Schedule-------------------------------------------------------- '..!45 
:\lay 1;;, 1\)74 (l-'resitlential Conn•rsutions)_____________________________ '..!4H 

Schedule -------------------------------- _______________ -----~--- ~-17 
Justification----------------------------------------------------- 247 

)fay 30, 1fl74____________________________________________ _____________ :!GO 

Schedule-------------------------------------------------------- 251 
Justification--------------------------------- :!53 

June 2-l, rnH (ITT)___________________________________________________ 261 
Schedule----------------------------------------------_________ 262 
,Justifi<-a tion ______________ --------------------- ________ ______ _ _ __ 263 

.June 24. 1!174 (1B71 :\Iilk Price Suppo1·t Del'ision)_______________________ 268 

~chedule -------------------------------------------------------- 269 
Justification-------------------------------------------------- __ '..!69 

June 24, 19H (IRS)-------------------------------------------------- 271 
Rehedule 27:! 
Justifkntion -------------------------------------------------- ___ 272 

.June 24, 1974 (Domestic Surveillance)_________________________________ '..!H 

Schedule-------------------------------------------------------- j75 
Justification----------------------------------------------------- 275 
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COPY 

BY AUTHORITY Of THE HOUSE Of REPRESENTATIVES Of THE CONGRESS OF THE 
UNITED STATES OF AMERlCA 

To ___ Bezsjaia. Marahall, or. bi.a_ duly. authorised _repHHDtativa1 

~~~.Jf.t.Jt~ . ..l.t:M.l.<l.nt.g.f. .. tb• .. P.m.CtKLSt:at:H .. Pf_Auriu,_o.r .. Mrf.. ____________ _ 
auhordia,ate offtcar, official or aployM with c:uatodr or control of 
tbe .. thinH dNU:l1>-11ntb••ttH\t\l. •clu11:ll&lfl. __________________ ... _________ ._ _________ _ 

to be and appear before the --~t.t•.•--ou .. tlul . ..lllllic.lu:;J.. __________________________ _ 

"' OhfiMWe of the House of Representatives of the United States, of which the 1-lon. ·······-······-······ 

f.,i!;tJ: .. W .... ~J.G .... J.r .• _____________________________ is chairman, .an4.1:4..brl.q..Jd..th ... 

'hill..tlMl .. t:ld.Dgll .. apd.fia..J.D..J:he._._chedula_attachad...hent.o_and. . ....._a.~---
htn::Mtl ..... _______________________________________________________________________________ _ 

in their chamber in the city of Washington, on . .oz.Jai-a ____________________ ,. ___________ _ 

~}:'11 2',._ 1974 ------------------·-··• at the hour of . ..1(11.QQ...A.,M., __________________ _ 
produc:a and delivar a.aid tbiq• to eatcl c-J.tt•• or their 

then and there t~ ldMM•ila iitcfi,'iiJ!Vii&iPtMd iffiliKlfYl!llilflitii•lfifl ititi$'tJCis 
dw.y iwthoriaed represeutati•• • in c011nactioa v.l1:h th• c-itt .. • • i.llYaat:1-
:~ II Q'ififiH lXIVM!IHtil If Uiil1 (UiifiMl'e. gatioa authorued ud directed by 
Ii, Rea. 803, adopted l'abnaz:y 6, 1974, , . 

Herein fail not, and make return of this summons. 

Witness my hand and the seal of the House of Representatives 

of the United States, at the city of Washington, this 

.. Ul:ll. ______ day of ___ .. M>P-+ ......... __________ , 1,L. 

Petar W. 11.odiDo, Jr. CAairman. 

On behalf of Richard M. Nixon, President 
of the United States of America, I 
accept service on April 11, 1974, of the 
original subpo~ 
going is a~copy. c_ ___ _ 

JAMES D 
the Presidenc 
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SnrnorLE oF Tn1xGs REQ1JIREO To BE PRODUCED PunsuAxT TO Sun
POEK.\ DATRD APRIL 11, 1974 

.\JI tapes, dictabelts or other electronic recordings, transcripts, mem
oranda, notes or other writings or things relating to the following 
conversations: 

1. Certain conversations between the President and Mr. Haldeman 
or l\Ir. Ehrlichman or l\Ir. Dean in February, ::\fa,rch and April, 1973, 
as follows: 

(a) Coiwersations between the President and Mr. Haldeman on or 
about February 20, 1973, that concern the possible appointment o:f 
l\Ir . .Magruder to a go\·ernment position; 

(b) Conversations between the President, Mr. Haldeman and Mr. 
Ehrlichman on or about February 27, 1973, that concern the assign
ment. of :\Ir. Dean to work directly with the President on W'atergate 
and "\Vatergate-related matters; 

( c) Oonwrsations between the President and Mr. Dean on )larch 
17, Hl73. from 1 :2fj to 2 :10 p.m. and March 20i 1973, from 7 :29 to 7 :43 
p.m. 

(d) Conversations between the President and Mr. Ehrlichman on 
:\larch 27, UJ'i3 from 11 :10 a.m. to 1 :30 p.m., and on :\!arch 30, 1973, 
:from 12 :02 to 12 :18 p.m.; and 

( e) Conv(>rsations bf'tween the President and l\fr. Haldeman and 
the President and }fr. Ehrlichman during the period April 14 through 
171 197:3. as follows: 

AprU 14 
8 :55 to 11 :31 a,m___ ___________ ::\Ieeting among the President, l\Ir. Ehrlichman 

and :\Ir. Haldeman 
1 -55 to 2 :13 p.m_______________ Meeting between the President and ::\Ir. Halde

man 
2 :24 to 3 :55 p_m_______________ Meeting among the President, l\Ir. Ehrlichman 

and Mr. Haldeman 
5 :15 to 6 :45 p.m_______________ Meeting among the President, l\Ir. Ehrlichman 

and i\Ir. Haldeman 
11 :O:.! to 11 :16 p.m_____________ Telephone conversation between the Presi

dent and 1\Ir. Haldeman 
11 :22 to 11 :53 p.m_____________ Telephone conversation between the President 

and Mr. Ehrlichman 
April 15 

10 :35 to 11 :15 a.m_____________ Meeting between the President and l\Ir. 
Ehrlichman 

2 :24 to 3 :30 p.ID--------------- Meeting between the President and Mr. 
Ehrlich man 

3 :27 to 3 :44 p.m _____________ ·- Telephone conversation between the President 
and ):Ir. Haldeman 

7 :50 to 9 :15 p,m_______________ Meeting among the President, Mr. Haldeman 
and Mr. Ehrlichman 

10 :16 to 11 :15 p,m_____________ Meeting among the President, Mr. Ehrlichman 
and Mr. Haldeman 
(235) 
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12 :08 to 12 :23 a.m ____________ _ 

8 :18 to 8 :22 a.m ______________ _ 

9 :50 to 9 :59 a.m ______________ _ 

10 :50 to 11 :04 a.m ____________ _ 

12 :00 to 12 :31 p.m ____________ _ 

3 :27 to 4 :02 p.ID---------------

9 :27 to 9 :49 p.m ____________ _ 

236 

Aprit 16 
Telephone conversation betwet>n the Presi• 

dent and :.\Ir. Haldeman 
Telephone conversation IJetween the President 

and :\Ir. Ehrlichman 
Meeting among the President, :\Ir. Haldeman 

and i\Ir. Ehrlichman 
Meeting among the President, l\Ir. Haldeman 

and :.\Ir. Ehrlichman 
Meeting among the President, :\lr. Ehrlichman 

and Mr. Haldeman 
·Meeting between the President and lllr. 

Ehrlichman ( :\<Ir. Ziegler present from 
3 :35-4 :04 p.m.) 

Telephone conversation between the President 
and l\lr. Ehrlichman 

A.pril 17 

9 :47 to 9 :59 a.m_______________ Meeting between the President and :.\Ir. Hal
deman 

12 :35 to 2 :30 p.m______________ Meeting among the President, :\Ir. Haldeman 
and :\Ir. Ehrlichman ( :\Ir. Zi;,gler present 
from 2 :10-2 :17 p.m.) 

2 :39 to 2 :40 p.m_______________ Telephone conversation hetw;,en the President 
and i\Ir. Ehrlichman 

3 :50 to 4 :35 p.m_______________ :\Ieeting among the President, :\Ir. Haldeman 
and :\Ir. Ehrlichman 

5 :50 to 7 :14 p.m_______________ :\feeting among the President, Mr. Haldeman 
and l\lr. Ehrlichman (l\Ir. Rogers present 
from G :20-6 :19 p.m.) 

2. Conversations between the President and :\fr. Kleindienst and 
the President and 1\fr. Petersen during the period from .\pril 15 
through 18, 1973, as follows : 

.4.pril 15 

10 :13 to 10 :15 a,m_____________ 'l'elephone conversation between the President 
and ::\[r. Kleindienst 

1 :12 to 2 :22 p,m_______________ Meeting between the President and l\Ir. Klein
dienst 

3 :48 to 3 :49 p.m_______________ Telephone conversation between the President 
ancl J\lr. Kleindienst 

4 :00 to 5 :15 p.m_______________ :\Ieeting among the President, !\Ir. Kleindienst 
and :\Ir. Petersen 

8 :14 to 8 :18 p_m_______________ Telephone conversation between the President 
and :\Ir. Petersen 

8 :25 to 8 :26 p.nL______________ Telephone conversation between the President 
and :i\Ir. Petersen 

9 :39 to 9 :41 p,m_______________ Telephone conversation between the President 
and :\Ir. Petersen 

11 :45 to 11 :53 p.m_____________ Te1ephone conversation between the President 
and Mr. Petersen 

April 16 

1 :39 to 3 :25 p,m_______________ :\Ieeting between the President and l\fr. Peter· 
sen ( 1\1 r. Ziegler present from 2 :25-2 :fi2 
p.m.) 

8 :58 to 9 :14 p,m_______________ Telephone conversation between the President 
and J\Ir. Petersen 

April n· 

2 :46 to 3 :49 p.m_______________ :\keting between the President and l\Ir. 
Petersen 
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Aprii 18 

2 :50 to 2 :56 p.m_______________ Telephone conversation between the President 
and Mr. Petersen 

6 :28 to 6 :37 p.m________________ Telephone conversation between the President 
and Mr. l"etersen 

MEMORANDUM TO COMMITTEE ON THE ,JTJnICIARY RES1'ECTING 
CONVERSATIONS REQUESTED ON F1mRuARY 25, 1974 

The following sets :forth the facts and bases underlying the requests 
:for the conversations specified in the letter of February 25, 1974 from 
Mr. Doar to Mr. St. Clair: 

(1) Conversations between the President and Mr. Haldeman on or 
about February 20, 1973, that concern the possible appointment of 
Mr. Magruder to a government position. 

Jeb Magruder was deputy director of the Committee to Re-elect 
the President and participated in meetings at which plans for the 
electronic surveillance of the President's political opponents were dis
cussed (Magruder, 2 SSC p. 787-790). Mr. Magruder has testified 
that he committed perjury before the grand jury investigating the 
break-in at the Democratic National Committee Headquarters and 
at the trial of the seven defendants in United States v. Liddy, et al. 
(Magruder, 2 SSC p. 805). Mr. Magruder has testified that he in
formed Mr. Haldeman in mid-January, 1973 that he was going to 
commit perjury during the trial (Magruder, 2 SSC p. 832). Mr. 
Haldeman does not recollect this discussion bnt does state that he 
met with Mr. Magruder on February 14, 1973 and on March 2, 1973 
about Mr. Magruder's future (Haldeman, 7 SSC p. 2886-87). 

Mr. Dean testified that in January and February of 1973 there 
were discussions about a job for Mr. Magruder (Dean, 3 SSC P· 990). 
Hugh Sloan, the former treasurer of the President's Campaign Fi
nance Committee, testified he told Mr. Dean that if Mr. Magruder 
( who Sloan testified made efforts to persuade him to commit perjury) 
(Sloan, 2 SSC p. 543, 581, 583) were given an appointment requiring 
Senate confirmation, Mr. Sloan ,vould voluntarily seek out the Senate 
Committee and testify against Mr. Magruder ( Sloan, 2 SSC p. 591). 
Mr. Dean has further testified that on or about February 19, 1973 
he was asked by Mr. Haldeman to prepare an agenda of topics which 
the President could use as.a basis for a meeting ,vith Mr. Haldeman 
(Dean; 3 SSC p. 987). That agenda raised as a topic the question of 
a White House position for Mr. Magruder. The agenda stated that 
Mr. Magruder "Lm]ay be vulnerable (Sloan) until Senate Hearings 
are completed." (Exhibit 34-34, 3 SSC p. 1243) Mr. Dean has testi
fied that on or about February 20, 1973, Mr. Haldeman met with the 
President to discuss the topics covered by the' memorandum (Dean, 
3 SSC p. 988). 

Mr. Haldeman testified that at the time he received the agenda he 
had already told Magruder that a White House job would not be 
possible "but I think the point here was, to check that decision with 
the President to be sure he concurred." (~aldeman, 7 SSC p. 2891). 
In March ,1973, Mr., Magruder was appointed to a $36,000 a year 
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government post which did not require Senate confirmation (Magru-
der, 2 SSC p. 831; Haldeman, 7 SSC p. 2887). , : , 

(2) Conversations between the Preside,nt, Mr. Haldeman and _Mr. 
Ehrlichman on or about"February 27, 1973, that concern the assign
ment of Mr. Dean to work directly with the President on vVatergate 
and Watergate-related matters. 

Both Mr. Haldeman and Mr. Ehrlichman haye testified that the 
President decided toward- the encl of February 1973, that Mr. Dean 
would work directly with the President on 'Watergate-related matters 
and that this decision was .discussed with them (Ehrlichman, 7 SSC 
p. 2739; Haldeman, 7 SSC p. 2891). Mr. D1!an has testified that -when 
he met with the President on February 27, 1973, the President told 
him that 'Watergate "was taking too mn,;h time from Haldeman's 
and Ehrlichman's normal duties and ... they were pr:incipah,in, 
the matter, and I, therefore, could be more ·objective than they." 
(Dean, 3 SSC p. 991) , · , · ·, . · ,,., 

(3) Conversations between the President and Mr. Dean on1Marcli' 
17, 1973, :from 1:25, to 2:10 p.m. and Mat'ch 20, 1973 from,7:~:9 to 
7~~~ ' : 
(a) Marohl'?' 

The President has stated that he :first learned at this meeting of the 
break-in of the office of Daniel Ellsberg's psychiatrist which the White 
House Special Investigation Unit committed in September 19'7i 
(President's Statement August 15, 1973, Pres. Doc p. 993). . 

The White House has also stated that Mr. Dean told the President 
on this date that no White House aides wer:e in'volved 1n the Watergate 
burglary except possibly Mr. Strachan and tfiat the :r're.sid,ent s~lg
gested that Mr. Dean, Mr. Haldeman and Mr. E~1rhchman testify 
before the Senate Select Committee (Exhibit 70-A, 4·ssc p.1798-;. 
Memorandum of Substance of Dean's Calls and Meetings With the; 
President). 
(b)Ma1·oh20 , 

The White House has said that in the course of this phone call from 
the President to Mr. Dean, Mr. Dean stated that there was not a 
"scintilla of• evidence of White House involvement" in Watergate 
(Exhibit 70-A, 4 SSC p.1798-Memorandum,of Substance of Dean's 
Calls and Meetings with the President). President Nixon confirmed 
this statement (President's News Conference August 22, 1972, Pres. 
Doc. P·. 1019 )_. Mr. Dean 1:,as testifie~ that during this call he scheduled 
a meetmg ~1th the President to ~1scus~ the facts.,of. Watergate ab.d 
the obstruction of the wratergate mvestigation (Dean, 3 SSC p: 997..,_ 
98). 

(4) Conversations between the President and Mr. Ehrlichman on 
March 27, 1973, from 11 :10 a.m. to 1 :30 p.m. and on March 30, 1973 
from 12 :02 to 12 :18 p.m. 

(a) March~ _ , 
Mr. Ehrlichman has testified that on March .27., 1973.,' he :Q1et with 

the President and discussed White House involvement in the break-in 
at the Democratic National Committee Headquarters (Ehrlichmaii; 
7 SSC p. 2747). Mr. Ehrlichman has testified that the President in-
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~tructed · him to ,inform Attorney G~neral Kleindienst that the Pres
ident had no information that· Mr. Ehrlichman, Mr. Colson, Mr. Dean, 
Mr._Haldeman or any other'vVJ:i;ite Hous~ staff had any prior knowl
edge_ '?f the Watergate burglary (Ehrhchman, 7 SSC p. 2748-49; 
E~lub1t 99 p. 2944-45). Mr: 1 Ehrlichman has also testified that the 
President· asked him to inquire of the Attorney General about the 
procedures for granting immunity (Ehrlichmau, 7 SSC p. 2750). 
(b) March 30 · 

The President. has said tha.t after Mr. Dean's disclosures of March 
21 he ordered new investigations. (President's Statements April 17, 
1973, Pres. Doc p. 387; President's Statement April 30, 1973, Pres. 
Doc. p. 43.4; President's Statement August 15, 1973, Pres. Doc. p. 993). 
The President has stated that on this date the President asked Mr. 
~hrlichm~n to.~ake over that investigation :from Mr. Dean (Pres
ident's'- Statement August 15, 1973~· ·P:res. · Doc 'p.' 993; Ehrlichma11, 
7 SSC p. 2747). ·. · · ' . 

( 5) All conversations_ between the President and Mr. Haldeman 
and the President and Mr. Ehrlichman from April 14 through 17, 
1973, inclusive:· " 

(6) AU conversatiQns behveen the. :President and Mr. Kleindienst 
and the President and Mr. Petersen :from April 15 through 18,, 1973, 
inclusive. , 
(a) April14,1973. 

The President's records ind'icate that the following meetings and 
telephone conversations ·took place between the President and Mr. 
Haldeman and the President and Mr. Ehrlichman on April 14, 1973: 
8 :51'i_ to 11 :31 a.m __________ 

7
___ Meeting· between the President and Mr. Ehr-

il:ichman in the President's EOB office. (The 
Presi'dent's daily diary shows that Mr. 

· Haldeman was present from 9 :00 to 11 :30 
a.m.) 

1 :55 to 2 :13 p,m __ ~ _________ :.__ Meeting between the President and Mr. Balde-
- man ,. 

2 :24 to 3 :55 p.in_______________ Meeting an:iong the President, Mr. Ehrlich
man and Mr. Haldeman in the Oval Office. 

5 :15 to 6 :45 p.111_______________ Meeting among the President, Mr. Ehrlich
man and Mr. Haldeman in the President's 
E.0:S office 

11 :02 to, 11 :16 p.m_____________ ,Telephone conversation betwee!1 the President 
and Mr. Haldeman · · 

~1 :2~ to ,11 :53 p.m _______ .,_____ Telephone conversation between the President 
and ~r. Ehrlichman 

The President has stated that it was on April 14 that Mr. ·Ehrlich
man reported to him the results of the inquiry of the Waterg~te matter 
which the President;· on March 30, 1973, ord:ered Mr. ·Ehrlichman to 
cond1J1:ct ,{President's Statement August 15, 1973, Pres; Doc. p. 993). 
Mr. Ehrlichman testified that he :informed the President that Messrs. 
Dean,' Magruder a,nd-.Mitche:tl 1 were '.involved in the planning of the 
Watergate break-in '(Ehr.lichman, 7 SSC p. 2755, 2757-58, 273'7; SSC 
Exhibit 98 at p. 291543), The 1President, according to Mr. Ehr~ich
man ordered that the informatiem,be,turned over to Mr. Kleindienst 
(Eh~l!chman·7SSC 1p,~758), - ·1· , .. , ·· · · , • 

It was on· tA.pri•l:·14, that Mr. Magrude~ in.form~d Mr: Ehrhchman 
that he was giving the prosecutors new mformation with respect to 
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the Watergate break-in and its aftermath. (Magruder, 2 SSC p. 808; 
Ehrlichman, 1 SSC p. 2765-66). Mr. Ehrlichman and Mr. Haldeman 
knew that Mr. Dean already had been talking to the prosecutors and 
on April 14 Mr. Dean told them that Mr. Ehrlichman and Mr. Halde.: 
man were targets of the grand jury investigation (Dean, 3 SSC 
p. 1014). Thus, when Mr. Ehrlichman telephoned Mr. Kleindienst on 
the eveninv of April 14 and was advised by the Attorney General to 
turn over ~'n information to the Department of Justice to avoid being 
charged with obstruction of justice, Mr. Ehrlichman stated that "it 
doesn't really make any difference anymore" since Mr. Dean and Mr. 
Magruder were ta.Jking to the prosecutors (Kleindienst, 9 SSC p. 
3577). 
(b) Apnl 15, 1973 

The President's records indicate that the following meetings and 
telephone conversations took place among the President, Mr. Halde
man, Mr. Ehrlichman, Mr. Kleindienst and Mr. Petersen: 
10 :13 to 10 :15 a.ro.__________ Telephone conversation between the President 

ancl Mr. Kleindienst 
10 :35 to 11 :15 a.m.___________ Meeting between the President and Mr. 

, Ehrlicbman 
1 :12 to 2 :22 p.m.____________ Meeting between t)Je President and, Mr. 

Kleindienst 
2 :24 to 3 :30 p.m.____________ Meeting between the President and Mr. 

Ehrlichroan 
3 :27 to 3 :44 p.m,____________ Telephone conversation between the President 

and Mr. Haldeman 
3 :48 to 8 :49 p.m,____________ Telephone conversation between the President 

and Mr. Kleindienst 
4 :00 to 5 :15 p.ro,____________ Meeting among the President, Mr. Kleindienst 

and Mr. Petersen 
7 :50 to 9 :15 p.m,____________ Meeting among the President, Mr. Haldeman 

and Mr. Ehrlichman 
8 :14 to 8 :18 p.m.____________ 'l'elepbone conversation between the President 

ancl Mr. Petersen 
8 :25 to 8 :26 p.m.____________ Telephone conversation between the President 

and Mr. Petersen 
9 :39 to 9 :41 p.m.____________ Telephone conversation between the President 

and Mr. Petersen 
10 :16 to 11 :15 p.m,__________ Meeting among the President, Mr. Ehrlichman 

and Mr. Haldeman 
11 :45 to 11 :58 p.m.__________ Telephone conversation between the President 

and Mr. Petersen 

It was on April 15 that Mr. Kleindienst and Mr. Petersen directly 
brought to the attention of the President the new information which 
was b~ing conveyed to the prosecutors by Mr. Dean and Mr. Magruder. 
(President's Statement August 15, 1973, Pres. Doc p. 993). April 15 
was also the date on which the President, beginning at 9 :17 p.m., had 
an important conversation with :Mr. Dean that the President has 
stated was not recorded because the tape had, run out (President's 
Statement November 12, 1973, Pres. Doc p. 1330; President's' News 
Conference November 17, 1973, Pres. Doc p. 1346--47). According to 
~fr. Dean the fresid~nt stated at that conversation that he w~ jok; 
mg when he said ear her that it would be no problem: to raise $1,000,000 
(Dean, 3 SSC p. 1016). Following the conversation with Mr. Dean 
the President had a meeting with ~Ir. Ehrlichman and Mr. Haldeman 
at which Mr. Ehrlichman called Mr. Gray with respect to what hap-
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1ienccl to documents 'from Mr. Hunt's safe which were given to Mr. 
Gray in ,June 1972. l\Ir. Grav informed .Mr. Ehrlichman that the docu
ments were destroyed (Ehrlichman, 7 SSC p. 2675-76). 

As the listing of conversations indicates, immediately following 
ench of his various conversations with Mr. Kleindienst or 1\iJ:r. Petersen, 
tll;e Preside1!t had conversations, .some of which were quite lengthy, 
with l\Ir. Haldeman or Mr. Ehrhchman or both. It was on April 1:; 
that Mr. Petersen suggested to the President that Mr. Haldeman and 
Mr. EhrHchman be fired (Petersen, 9 SSC p. 3628-29). The President 
stated that he owed an obligation of fairness to Mr. Haldeman and 
l\fr. Ehrlichman (Petersen, 9 SSC p. 3~28). 
(c) April 16, 1973 
· The President's records indicate that the following meetings and 

telephone conversations took place among the President, Mr. Halde
man, Mr. Ehrlichman, Mr. Kleindienst and Mr. Petersen: 
12 :08 to 12 :23 a.m____________ '.relephone conversation between the President 

and l\Ir. Haldeman 
8 :18 to 8 :22 a.m______________ Telephone convernution between the President 

and J\lr. Ehrlichman 
9 :50 to 9 :59 a.m______________ Meeting among the President, Mr. Haldeman 

and 1\Ir. Ehrlichman 
10 :50 to 11 :04 a.m____________ :\ieeting among the President, Mr. Haldeman 

and Mr. El1rlichman 
12 :00 to 12 :31 p,m____________ . :\[eeting among the President, l\Ir. Ehrlichman 

and Mr. Haldeman 
1 :39 to 3 :25 p.m._______________ ::\Ieeting between the President and :i\Ir. Peter

sen (J\Ir. Ziegler present from 2 :25 to 2 :52 
p.m.} . 

3 :27 t0• 4•:02 p.m _________ ._____ M·eeting between the President und Mr. 
Ehrlichman (J\Ir. Ziegler present from 3 :35 
to 4 :04 p.m.) 

8 :58 to 9,:14 p.m ______________ , Telephone conversation between the President 
and Mr. Petersen 

9 :27 to .9 :49 p.ru______________ 'l'elephone conversation between the President 
and Mr. Ehrlichman 

On April 16, according to Mr. Dean's testimony, the Presid,ent 
asked Mr. Dean to sigi1 a letter 'of resignatio)J, but Mr. Dean said he 
,rni1Id not resign unless Mr. Ehrlichman and Mr. Haldeman 'also re-
3igned (Deap, 3 EiSC p. 1017-1018). The President had :further dis
cussion$ with Mr. Peter$en about the prosecutors' evidence of Mr. 
Haldeman and Mr. Ehrlichman's possible involvement in the ,vater
gate matter and the possibility~ of granting immuni!y to Mr .. Dean 
(Petersen, 9 SSC p. 3634; President's Statement Apr1l 17, 1973; Pres. 
Doc. p. 387). Aga:in, prior to and subsequent to his conversations ,vith 
Mr. Dean a1\cl Mr. Petersei1 the President had a mni1ber, of conversa
tidns with Mr_. Ehrliclilnan and Mr. Haldeman. ·' · 

(d) April J?', 1973 
The President's records indicate that the following meetings and 

;ele.phone.,conv~r~atiol1S tool,{ P,l\l'Ct' among t,he President, Mr., Halde
man, Mr. Ehrlichman, Mr. Kleindienst and Mr. Petersen: 

. ,' '! ' ' j' ,, 

12.:35fo'2 :q0 1/m----,---~; ____ _ 
• ~-,, l .:,", ' 

·. •Meeting between the P.resident and Mr. 
Hal<feman .. 

Meeting, among the President, Mr. Haldeman 
''an'd' Mr. Ehrlichma:n (Mr. Ziegler present 
from 2 :10 to 2 :17 p.m.) 
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2 :39 to 2 :40 p,m______________ Telephone conversation between the President 
and Mr. Ehrlichman 

2 :46 to 3 :49 p.nL------------- i\Ieeting' between the President and Mr. Peter
sen 

3 :50 to 4 :35 p,m______________ Meeting among the President, Mr. Haldeman 
and Mr. Ehrlichman 

5 :50 to 7 :14 p,m______________ Meeting among the President, Mr. Haldeman 
and Mr. Ehrlichman (Mr. Rogers present 
from 5 :20 to 6 :19 p.m.) 

On April 17 the President issued a statement that there were "ma
jor developments" in the ,:vater,gate case and that "real, progress ~as 
been made on finding the truth.'' The President.also stated that no 
individual holding, in the past or at present, a position of major im
portance in the administration should be ,given immunity from pros
ecution." (Pres. Doc p. 887) Mr. Dean has testified that by the ':no 
immunity" provision in the April 17 statement, the President was 
"quite obviously trying to affect any discussion I was having with the 
g-overnment regarding my testimony.'' Mr. Dean has stated that Mr. 
Garment, another Presidential Assistant, believed that the "no im
munity" provision was inserted into the President's statement by Mr. 
Ehrlichman (Dean, 3 SSC p.1020). , , 

Also, on April 17, the pattern of the previous fe-w days is repeated 
in that prior to and subsequent to conversations between the Presi
dent and Mr. Petersen there are numerous conversations between the 
President and Mr. Haldeman and the President and Mr. Ehrlichmau. 
(e) April 18, 1,973 

The President's recor·cls indicate that the following meetings and 
telephone conversations took place between the President and Mr. 
Petersen: 

2 :50 to 2 :56 p.m_______________ Telephone conversation between the President 
and Mr. Petersen 

6 :28 to 6 :37 p,m_______________ Telephone conversation between the President 
and Mr. Petersen 

On April 18, the President learned from l\fr. Petersen that Mr. Dean 
had informed the prosecutors 0£ the break-in by Messrs. Hunt a,nd 
Liddy of the office of Dr. Fielding, Daniel Ellsberg's psychiatrist. 
(President's News Conference, Angnst 22, 1973, Pres. Doc. p. 1020,; 
Petersen, 9 SSC p. 3631). There was also a continuation of the discus
sion respecting possible immunity for Mr. Dean during which the 
President said he had a tape to ;prove that Mr. Dean had told the 
President he had received immumty (Petersen, 9 SSC p. 3630, 3654-
56). With respect to the Fielding break-in the President has stated 
that he first learned of it on March 17, 1973, and that on April 18 he 
instructed Mr. Petersen to stay out of the matter because it involved 
national security. 

* * * * * * * 
In calling £or the above conversations the Committee is seeking to 

determine : ' ' · 
"'iVhether any of the conversations in any way. bear upon the knowl

ed~e or lack of knowledge of, or action or inaction by the President 
and/or any of his senior admin,istration officials with respect to, the 
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investigation of the ,vatergate break-in by the Department of Justice, 
the Senate Select Qommit¼e, o:r any otl:;i.er legislative, judicial, execu
tive or administrative body, including memoers of the White House 
staff; 

\Vhether any of the conversations in any way bear upon the Presi
dent's knowledge or lack of knowledge of, or participation or lack o:f 
participation in, the acts of obstruction of justice and conspiracy 
charged or otherwise referred to in the indictments returned on March 
1 in the District Court for· the District of Columbia in the case of 
U.S. v. Haldeman; et al.; "and . 

\Vhether any o:f the conversations in any way bear upon the Presi
dent's knowledge or lack of knowledge of, or participation or lack of 
participation in, the acts charged or otherwise referred to in the in
formations or indictments returned in the District Court for the Dis
trict of.Columbia· in the cases of U.S. v. JJ/agruder, U.S. v. Dean, U.S. 
v. Ohapin. and U.S._, .. Ehrlichman, or other acts which may constitute 
illegal activities. 
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COPY 

BY AUTHORJTY OF THE HOUSE OF REPRESENTATIVES OF THE CONGRESS OF THE 
UNITED STATES OF AMERICA 

To •••. hnJ.41dil..Ktnball...i:il:...li.u .. Jhily .. autbodud rapNHntaU..,.J 

You are hereby commanded to summon·-······-------··-··-;-::.:.:_ ........ ___ ....••.... __ ..... --... . 

.llichaxd.lf .. .liDOll+-l?re1:LfaLof...tu..11ni.Ull.SUt:u...ot...AMd.c:ar.o:..-,. ____ .. . 
subord:lllat• officer. offid-u or aployaa with cuatody or control of 
.the._thii:lp_descrl.be'1..1Lm,t •ttaob•d scb•dul •-----··------·--····-----··-----·· 

to be and appear before the ...... Cmmd..uaa.on...th& Iudichr.,t-----------··--------··--· 

tl\100RifD of the House of Representatives of the United States, of which the Hon. ·····---······-···· 

P.e.tar.ll .. ..Bad1.t:io,...Jr .. ______ .... ------··---··-- is chairman, mut..to . .hd.ag.-¥1.cb.-

.b1m .. t:ha •. t:h.1Dp . .apaciUad..1u..thlo •chaduJ • attached_ .hanto..and . ....i...a..pu.t-.. 

hezecf•-----····--····-··----·---------------------··----------------···-····----· 

in their chamber in the city of Washington, on .. or-~-------····-··-------··--•--···· 

______ .. ___ J!4:t:...22.,.-1i2A-----,---• at the hour of ._.llb.llO..A.l! ... -----··-··-········ 

then and there to~u;:,:;i,1::t:: ,;i:t:,11ty1!11'111~1Y~Jmu:::&,gJ,D* l'I 
duly •ut.bomad repreaaust;c, Ju comu1cUon vith the eo.aittaa•e :l:ave■t1-

~IX:Ul1,\Ud u«ltn• fMNttd:lci Khl'Oi•ft.t gatiOD au.tboriaed ad ..i,.nctad by 

B. l\i!;e:}!~ :!~~dn!fz;:~ :( t@~7
stinmons. 

Witness my hand and the sea.I of the House of Representatives 

of the United States, at the city of Washington, this 

. . ..15.tcfA .. _ da;)--··---···Hay.---······----·• 19.l~ 

____ (JU-~ --
Peter W, Rodino• Jr. C~a/rman. 



23999

SCHEDULE OF THINGS REQUIRED To BE PRODUCED PURSUANT To 
SUBPOENA OF THE Co:MMI'ITEE ON THE JUDICIARY 

The President's daily diaries ( as reflected on U.S. Government 
Printing Office Form "1972 0-4 72-086" or any predecessor or succes
sor forms) for the period April through July 1972, February through 
April 1973, July 12 through July 31, 1973 and October 1973. 

(245) 



24000

246 

COPY 

BY AUTHORITY OF THE HOUSE OF REPRESENTATIVES OF THE CONGRESS OF THE 
UNITED STATES OF AMERICA 

To .. Jlenj.:min.Jfarsha..U....n:e.hia. . .d.ul.y authorfred representative; 

You are hereby commanded to summon···········-··--····--··----···••-.··-------············-······ 

__ ru,~etQ.Jtd!~n ... Y.x~:tJ.i§».t .. o.f ... tb.e.Jm:it.ed . ..S.ta.tea_of . .A::iertca •.. or_an;ir ...... __ ..... . 
eubordf.nate officer. official or ei:=ployee with custody or control of 

.. t!t.@...!;WJ'.!g!\ .. g!-!l!~d-'ll.tt.4 . ..in..tbt.1 .. At.tAch.e.d....ad,.edule.,._ .. _., ____ .. ______ .. ____ .......... _ ..... . 

to be and appear before the ....... Collllll1J:t~~-Dn. . .tba..J.u.d1c1al:7-----··-··---··-------.. -· ... . 
~ 

~ of the House of Representatives of the United States, of which the Hon .................. - ... . 

.. f.~t.!i!i: .. W .... ~ •.. J.r,.. _____ ··-··-··-·--·---··-······---··-- is chairman, .and .. to_brln,i..wiJ:b.. .. . 

. him. tha_.thini:s. opeeif:tad .in .the. schedule attached_ boreto .. and made .a._part: .... . 

in their chamber in the city of Washington, on .!?J;.Jm.tc;.~·-·····-------------····--·--··-· 

-··----····- · &,:. . .U...1974 _____ ········-----····• at the hour of .. l0s00_A,M .... ____ ... _ ..... - ..... . 
produce and delivar said th:l.:a119 to said c«nittee. Ol' their 

then and there t 11' 
duly authorized raprasentnti"11!, in cmmecticm with the C=:1.ttee's f.n"l'!!st.1-

gat:ton autho~ized and directed by 
U, Res. 803. adopted February 6, 1974. 

Herein fail not, and make return of this summons. 

Witness my hand and the seal of the House of Representatives 

of the United States, at the city of Washington, this 

.. '-5th .. _. day of···-······-~--··• 1974_ 

-- ¾?J.12 __ ·_ ---
Pcot$r W. Rodino, Jr. Cltainnan. 

Attest: On behalf of Richard M. Nixon, President: 
of the United States of America, I accept 

·--····-··------··-····-···-··-········-·····---····· service .. o~ the original subpoena, of 
Cler~. whic~e ore going is a copy. 

Dated: 
/ . -~,.'-~::;~t1.-:.~ 

Special Counsel to the President 
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Sc1u:.J)ULE oF THINGS ;REQ'!)IRED To BE PRODUCED PunsuANT TO 
, . , ,~UBPOENA O!f1 THE CO];Ht'IiTTEE ON '.rIIE JUDICIARY 
' ~ - ' '> I 

An t~pes, dictapelts\ other electronic and mechanical recordings, and 
transe11pt~, memoranda1 notes or !)ther writings or things relating to 
the followmg convetsat1ons: · . 

1. Meetings among the Preside11t·, Mr. Haldeman and Mr. Mitchell 
on April 4, 1972 from 4; :13 to 4 :50 p.m. and between the President and 
Mr. Haldeman from 6 :03 to 6 :18 p.m. 

2. Convlirsations on .f nne 20, 1972 'between the President and Mr, 
Haldeman, and th~ President and Mr. Colson, as follows: · · 
2 :20 to 3 :30 p,m-------,;---:---- Meeting between the President and Mr. Colson 
4 :35 to 5 :25 p.m._____________ ;Meeting between the President and Mr. Halde-

man ·· · · 
7 :52 to 7 :59 p.m.______________ Telephone, conversation between the President 

and Mr. Haldeman 
8 :04 to 8 :21 p.m·---------,.----- , Telephone conversation between the President 

and Mr. Colson 
8 :42 to 8 :50 p.m.______________ Telephone· conversation between the President 

and Mr. Haldeman 
11 :33 p.m. 6/20 to 12 :05 a.m. Telephone conversation between the President 

6/21. ancl Mr. Colson 

3. Conversati9ns on June 23, ·1972 between the President and Mr. 
Haldeman, as follows: 
10 :04 to 10 :39 a.n:i . ..:..:.'.__~------- Meeting between the President and Mr. Halde

man (Mr., Ziegler present from 10 :33-10 :39_ 
a.m.) 

1 :04 to 1 :13 p.m.______________ Meeting between the President and Mr. Halde-
,, man 

2 :20 to 2 :45 p.m,-------------- Meeting between the President and Mr. Halde
man (Mr.• Ziegler present from 2 :40-2 :43 
p.m.) . 

MEMORANDUM SETTING FoRTII FACTS AND BASES UNDERLYING APRIL 
19, 1974 REQUEST I<'OR PRESIDI~N'l'IAL CONVERSATIONS NECESSARY FOR 
Co:MJ\HTTEE's INQUIRY INTO W ATJ<::RGATE AND AnERl\fATH 

-The following sets forth the facts and bases underlying the request 
contained in Mr. Doar's letter to Mr. St. Clair, dated April 19, 1974, 
for Presidential conversations necessary for the House Judiciary Com
mittee's inquiry into vVatergate and its aftermath. An asterisk follow
ing a specified conversation indicates that the Special Proseci1tor 
has subpoenaed such conversation for the trial of the indictment in 
U.S .. v. •Mitchell, et ,al. fifod .on M;arch 1, 1974 r(lspecting w·atergate 
and its aftermath. · . , 

(1) Meetings among the President, l\1r.1Ialdeman, apd Mr. Mitchell 
on April 4, 1972, :from 4 :lp to 4 :qO p.,m: and ,between the President 
and M:r. Haldeman from 6 :,03 to, 6 :18 p.m* 

* Conver~ntions followed: by an asterisk hnve been subpoenaed by the Waterg~te Special 
Prosecution Force. 

(247) 
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Ur. Marrruder has testified that on March 30, 1972 l\fr. ::\Iitche11 
approved Mr. Liddy's plan for electr01~ic surveillance of. th~ ~resi
dent's political opponents and an entry mto the Democratic :'.\at1onal 
Committee Headquarters in ,Vashington. PI,~gn~der, 2 SSC 7?4--
95). Mr. Magruder called Mr. Strachan and 1~d1cated the _proJect 
had been approved, and immediately thPreafter, m early ~\pn1, 1972, 
Mr. Strachan sent a memorandnm· to :;\fr. Haldeman which stated 
that a sophisticated political intelligence-gathering system for CRP 
had been approve<l with a budget of $300,000. (Magruder, 2 SSC 
795; Strachan, 6 SSC 2441, 2452). Mr. Strachan has testified that he 
prepared a talking paper for a meeting between Mr. Haldrman an_d 
Mr. Mitchell which took place at 3 :00 p.m. on April 4, 1972, and this 
talking paper included a reference to the sophisticated intelligencr
gathering syst0m. (Strachan, 6 SSC 24!53-54). Mr. Haldeman has 
testified that the 3 :00 p.m. meeting was "in conjunction with" the 
meeting commencing at 4 :13 p.m. among the President, Mr. Mitchell 
and Mr. Haldeman- during which matters relating to the political 
campaign and ITT were discussed. (Haldeman, 8 SSC 3180-81). Mr. 
Haldeman has testified that his notes of the meeting among the 
President, )fr. Haldeman and Mr. )Iitchell do not indicate a dis
cussion of intelligence. (Haldeman. 7 SSC 2881). Xot long after the 
meeting among the President, Mr. Haldeman and Mr. l\Iitchell ended, 
the President met with Mr. Haldeman alone. 

(2) Specified conversations on June 20, 1972, between the President 
and Mr. Haldeman, and the President and Mr. Colson. 

The President's records set :forth that the following meetings and 
telephone conversations took p]are between the President and :\fr. 
Haldeman and the President and Mr. Colson on June 20, 1972: 
2 :20 to 3 :30 p.m.*------------ Meeting between the President and Mr. Colson 
4 :35 to 5 :25 p.m______________ Meeting between the President and :i\Ir. Halde-

man 
7 :52 to 7 :59 p.m______________ Telephone conversation between the Prei;ident 

and Mr. Haldeman 
8 :04 to 8 :21 p.m. • ____________ Telephone conversation between the President 

and Mr. Colson 
8 :42 to 8 :50 p,m______________ Telephone conversation between the President 

and :\Ir. Haldeman 
11 :33 p.m., 6/20 * to 12 :05 a.m., Telephone conversation betw(;'f'll th .. President 

and :\Ir. Colson 

At an earlier meeting on ,Tmw 20 between Mr. Haldeman and the 
President (11:26-11:45 a.m.), tlw ,vatergate matter was one of the 
items discussed. (Haldeman's Notes, Exhibit 61 lnRe Subpoena Duces 
Tecum, ("SDT"), Misc. No. 47-73). The tape of that conversation 
contained an 18 minute and 15 se.cond hum ,vhich obliterated the con
versation. Also on Jmw 20, a meeting among Mr. Ehrlichman, Mr. 
Mitchell, Mr. Hald0man, l\fr. Dean, and Mr. Kleindienst occurred to 
discuss the Watergate incident and investigation. (Ehrlichman, 7 SSC 
2822; Haldeman, 8 SSC 3039-40). Mr. Strachan has testified that on 
this date, follmYing Mr. Ifoldeman's instructions, he shredded the 
Political Matters Memorandum containing the reference to the plan 
for electronic snrreillance formulated by Gordon Liddy. (Strachan, 
6 SSC 2458, 2442). On the e,·ening of ,Tune 20, HJ72, the PrC>sident 
spoke by telephone to :\Ir. :\Iitchell. A tape of this co1n-<•rsation was 
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subpoenaed by the Special Prosecutor but was not produced as the 
President stated that it was not recorded. (President's Statement, 
November 12, 1973; Pres. Doc. ·1329). The President's recorded recol
lection of this conversation was produced. Mr. Mitchell has testified 
that in this conversation he and the President discussed the Watergate 
break-in and Mr. Mitchell expressed.regret that he had not kept better 
control over his men. (Mitchell, 4 SSC 1633). After this conversation 
with Mr. Mitchell, the President httd the four telephone conversations 
specified with Mr. Haldeman and Mr. Colson. 

(3) Specified conversations on June 23, 1972 between the President 
and Mr. Haldeman. 

The President's records set forth that the following meetings took 
place between the President and .Mr. Haldeman on June 23, 1972: 
10 :04 to 10 :39 a.m. *------------ Meeting between the President and Mr. Halde

man (Mr. Ziegler present from 10 :83 to 
10:39 a.m.) 

1 :04 to 1 :13 p.m. *-------------· Meeting between the President and Mr. Halde
man 

2 :20 to 2 :45 p.m. *-------------· Meeting between the President and Mr. Halde
man (Mr. Ziegler present ft•om 2 :40 to 2 :43 
p.m.) 

Mr. Haldeman has testified that on the basis of information supplied 
by Mr. Dean to the effect that the FBI believed that the CIA might 
have been involved in the Watergate break-in, he raised the possi
bility nf CIA involvement with the President on June 23, 1972. 
(Haldeman, 8 SSC 3040-41). Mr. Haldeman also testified th,at the 
President ordered Mr. Haldeman and Mr. E:hrlichman to meet ,vith 
Mr. Helms and Mr. Walters at the CIA to determine the CIA's in
rnlvement and interest in the Watergate break-in and to request Mr. 
Walters to meet with Acting FBI Director Mr. Gray to insure that 
the FBI's i11vestigation of the Watergate participants not be ex
panded into unrelated matters which could lead to disclosure of non
·w atergate related covert CIA operations or other non-related national 
security activities that had been undertaken previously by some of 
the Watergate participants. '·(Haldeman, 7 SSC 2881-85). The Presi
dent has stated that he instructed· Mr. Haldeman and Mr. Ehrlichman 
to insure that the FBI investigation of the "lVatergate break-in did not 
expose either.unrelated covert operations of the CIA or the activities 
of the White Hous_e' Special Investigations Unit. (President's State
ment, May 22, 197~, Pres. Doc. 696). Mr. Haldeman and Mr. Ehrlich
man did meet ·with .Mr. Helms and General Walters of the CIA on 
,Tune 23, 1972, at ·1 :'35 p.n1, The three meetings specified above between 
the-,President and· Mr. Haldeman preceded and followed the meeting 
among Mr .. Haldeman, Mr .. Ehrlichman and the representatives of the 
CIA. (Ehrlichman, 7 SSC 2712; Walters' Memorandum, SSC Ex
hibit 101, 7 SSC 2948; Haldeman, 8 SSC 3041). At 2 :34 p.m., General 
1Valters met with Mr. Gray of the FBI and stated that the FBI 
Watergate investigation should not be pursued into Mexico and should 
be tapered off at the five people arrested on ,Jnne 17, 19'72. (Walters' 
Memorandum of Meeting with Mr. Gray, SSC Exhibit 129, 9 SSC 
3815; Gray l) SSC 3452). Mr. Gray agreed to postpone two interviews 
involving fnnds in the bank account of Bernard Barker, one of the 
men arrested in the Democratic National Committee headquarters. 
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COPY 

BY AUTHORlTY OF THE HOUSE OF REPRESENTATIVES OF THE CONGRESS OF THE 
UNITED STATES OF AMERICA 

T11 Jl.a.jaaf.G..IJCHaa.1-J..~••ffl.7·--thor:bed'"ftpl'll .. lltatiw I 

You are hereby commanded to summon·-····----·----··-··-····~-, ............. _ .. _ .. _ ............ _ ... . 

-Uohll¥41-•K.-Hi--,-hff-14-e--of--t!he--united·--51:•ter-of-·-"-ri"·•·or·imy··----·--
•ubo-rdtnate officer, official or eaployM with cutody or COQtt'ol of 
.t1"1-ehin9e-deeedbed-t&--tlie--e-tbtehed s-ebedule-,-----·-··---------······-·•--·---···-·· 

to be and appear before the . Gowaf.U:-·on-·-tbit··.Jud:l:dar::,------------··-··------·---··· 

~e of the House of Representatives of the United States, of which the Hop. ·······---·········· 

-P•ar-..V.-• Wiuo,-·JI'....--------········-------····-··-- is chairman, ed•-l!o--hrilt1t-vitb-·· 

him .. the .. thinp .. apacifie.d-u..tbe..acb•clul• atUoh•II beNto-and---de-·•··Pllff·-···· 

.hettaf.►-------··-······------·-··-····-··-----·--··-··--------··---------··----···· 

in their chamber in the city of Washington, on o•••be-fer&-----------------· ---

.Juae...l4--l!l'4----····------• at the hour of -19-fOO--A,H.------····--····--·
Produce aa,d delher •"isl tqinge to e-S,d ~tn. or tht11:r . 

then and ther(. lJ a•titsffi.!lHiticxB@Wt e,g~ "ffl~!efxi:i~H;tf II k Hfxb 45 

duly authori••d reprNentathe, ill COllll•CtiOQ with tba Committ••'• illve■ti
hmlJ81iicl1M110HidwlliWi&PDi~ ption authort&ed and diracted by 

n. Baa. 803, adopted :JebN&ry 6 1974. 
Herein fail not, and make return of this summons. 

Witness my hand and the seal of the House of Representatives 

of the United States, at the city of Washington, this 

····~:w~---~=-
On behalf of Richa~d M. Nixon, President 
on the United States of America, I accept 
service of the original subpoena, of 
which the foregoing is a copy. 
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ScnEDULT~ OF Tn1Nos Rr;QUIRF.D To BE PRODUCED Punsu.ANT TO 
SuBroEX.\ OF TIIE CoMl\nTTEE ON 'fHE JUDICIARY 

.\.. ~·\.11 tapes, dictabelts, other electronic and mechanical recordings, 
transcripts, memoranda, notes and other writings and things relating 
to the following conwrsations: 

1. :Meeting on the morning of X ovember 15, 1972 among or between 
i\fr. Haldeman, )fr. Ehrlichman and Mr. Dean in the President's office 
at Camp David. 

2. Conwrsation in which the President participated after Decem
ber 8, 1972 (the date l\fr. Hunt's wife died) during which there was a 
discussion thnt a commutation of the sentence for l\Ir. Hunt could be 
considered on the basis of Mr. Hunt's wife's death. 

3. Meeting and telephone conversation on January 5, 1973 between 
the President and Mr. Colson from 12 :02 to 1 :02 p.m. and from 7 :38 
to 7 :58 p.m. respectively. 

4. Meetings between the President and ~fr. Colson on February 13, 
1973 from 9 :48 to 10 :52 a.m. and on February 14, 1973 from 10 :13 to 
10:49a.m. 

5. )feeting between the President and Mr. Dean on February 27, 
197:3 from 3 :55 to 4 :20 p.m. 

6. Conversations on March 1, 1973 between the President and Mr. 
Dean, as follmvs: 
9 :18 to 9 :46 a.m_______________ Meeting between the President and Mr. Dean 
10 :36 to 10 :4-1 a.m_____________ Meeting between the President and l\Ir. Dean 

( Mr. Kissinger was present until 10 :37 a.m.) 
1 :06 to 1 :14 p.m_______________ l\Ieeting between the President and ::\Ir. Dean 

7. Meeting between the President and Mr. Dean on )larch 6, 1973 
from 11 :49 a.m. to 12 :00 p.m. 

8. Telephone conversations between the President ancl :\fr. Colson on 
March 16, 1973, from 7 :53 to 8 :12 p.m., and on March 19, 1973, from 
8 :34 to 8 :58 p.m. . 

9. Conversations on March 20, 1973 among or between the President, 
Mr. Haldeman and Mr. Ehrlichman, as follows: 
10 :47 a.m. to 12 :10 p.m ________ _ 

4 :26 to 5 :39 p,m ______________ _ 

6 :00 to 7 :10 P,lll--------------· 

Meeting between the President and ::\Ir. Hal
deman (l\Ir. Nhrlichman present from 11 :40 
a.m.-12 :10 p.m.) 

Meeting between the President and Mr. Ehr
lichman 

Meeting between the President and ::\Ir. Hal
deman 

10. Conversations on March 21, 1973 between the President and Mr. 
Ehrlichman and the Prseiclent and l\Ir. Colson, as follows: 

9 :15 to 10 :12 a.m______________ Meeting between the President and Mr. Ehr• 
Uchman 

7 :53 to 8 :24 p.m_______________ Telephone conversation between the President 
and Mr. Colson 

{251) 
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11. Meeting between the President and Mr. Haldeman on March 22, 
1973 from 9 :11 to 10 :35 a.m. 

12. Telephone conversations between the President and Mr. Colson 
on April 12, 1973 from 7 :31 to 7 :48 p.m. 

13. Two telephone conversations between Mr. Ehrlichman and Mr. 
Gray on April 15, 1973 between 10 :16 and 11 :15 p.m. 

14. Telephone conversation between the President and Mr. Dean on 
April 17, 1973 from 9 :19 to 9 :25 a.m. 

15. Conversations on April 18, 1973 among or between the President 
Mr. Halderaan and Mr. Ehrlichman, as follows: 
12 :05 to 12 :20 a,m____________ Telephone conYersation between the President 

and :\Ir. Haldeman 
3:05 to 3:23 p.m _____________ :\Ieeting between the President and l\Ir. Ehr-

lichman 
6 :30 to 8 :05 p,m______________ l\Ieetinis among the President, l\Ir. Ehrlichman 

and :Ur. Haldeman 

16. Conversations on April 19, 1973 among or between the President, 
Mr. Haldeman, ~Ir. Ehrlichman and ::\Ir. Petersen as follows: 
9 :31 to 10 :1:} a.m____________ Meeting among the Pre!>ident, l\Ir. Haldeman 

and :\Ir. Ehrliehman 
10 :12 to 11 :07 a.m_____________ Meeting between the President and Mr. Peter

sen 
1 :03 to 1 :30 p.m______________ Meeting between the President and lllr. Ehr

lichman 
5 :15 to 5 :45 p.m______________ llfeeting between the President and 1\Ir. Ehr

lichman 
9:37 to 9:53 p.m ______________ Telephone conversation between the President 

and Mr. Haldeman 
10 :54 to 11 :04 p.m____________ Telephone conversation between the President 

and Mr. Ehrlichman 

17. Conversations on April 20, H.>73 among or between the President, 
l\fr. Haldeman and )fr. Ehrlichman, as follows: 
11 :07 to 11 :23 a.m_____________ Meeting between the President and 1\Ir. Halde• 

man 
12 :15 to 12 :34 p,m____________ Meeting among the President, Mr. Haldeman 

and :\lr. Ehrlichman (l\Ir. Kissinger was 
present until 12 :16 p.m.) 

18. ConYersations on April 25, 1973 among or between the President. 
Mr. Haldeman, Mr. Ehrlichman, Mr. ,vilson and )fr. Strickler, as 
follows: 
approximately 9 :25 to approxi-

mately 10 :45 a.m __________ _ 
11 :06 a.m. to 1 :55 p,m _________ _ 

4 :40 to 5 :35 p,m _______________ _ 

6 :57 to 7 :14 p,m _______________ _ 

7 :17 to 7 :19 p,m ______________ _ 

7 :25 to 7 :39 p.m ______________ _ 

7 :45 to 7 :53 p,m ______________ _ 

Meeting among the President, l\Ir. Wilson and 
:\lr. l'\trickl<'r 

l\Ieeting among the President, Mr. Haldeman 
and l\lr. Ehrlichman 

Meeting between the President and Mr. Halde
man (l\Ir. Hart present from 5 :30 to 5 :32 
p.m.) 

Telephone conversation between the President 
and l\lr. Haldeman 

Telephone conversation between the President 
and Mr. Ehrlichman 

Telephone conversation between the President 
and !\Ir. Ehrlichman 

Telephone conYersation between the President 
and :\Ir. Haldeman 
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19. Conversations on April 26, 1973 among or between the President, 
Mr. Haldeman and Mr. Ehrlichman, as follows: 
8 :55 to 10 :24 a,m______________ Meeting between the President and Mr. Halde

man 
3 :59 to 9 :03 p,m_______________ Meeting between the President and Mr. Halde

man ( :\Ir. Ehrlichman was present from 5 :57 
to 7:14 p.m.) 

20. Telephone conversations on June 4, 1973 between the President 
and Mr. Haldeman from 10 :05 to 10 :20 p.m. and from 10 :21 to 10 :22 
p.m. 

B. All papers and things (including recordings) prepared by, sent 
to, received by or at any time contained in the files of, H. R. Halde
man, John D. Ehrlichman, Charles W. Colson, John Dean, III and 
Gordon Strachan to the extent that such papers or things relate or refer 
directly or indirectly to the break-in and electronic surveillance of the 
Democratic National Committee Headquarters in the ·w atergate office 
building during May and June of 1972 or the investigations of that 
break-in by the Department of ,Justice, the Senate Select Committee 
on Presidential Campaign Activities, or any other legislative, judicial, 
executive or administrative body, including members of the White 
House staff. 

MEMORANDUM SE'ITlNG FORTH FACTS AND BASES UNDERLYING PRO
POSED SUBPOENA FOR PRESIDENTIAL CONVERSATIONS NECESSARY FOR 
THE COMMITTEE'S INQUIRY INTO WATERGATE AND AFTERMATH 

The following sets forth the facts and bases underlying the pro
posed subpoena dated May 30, 1974 for Presidential conversations 
necessary for the House Judiciary Committee's inquiry into Water
gate and its aftermath. An asterisk following a specified conversation 
indicates that the Special Prosecutor has subpoenaed such conversa
tion for the trial of the indictment in United 8tates v. Mitehelt, et al., 
filed on March 1. 197 4. respecting Watergate and its aftermath. 

(1) Meeting on the morning of November 15, 1972 among or be
tween Mr. Haldeman, Mr. Ehrlichman and Mr. Dean in the Presi
dent's office at Camp David. 2 

Dean testified that on November 15 he met at Camp David with 
Haldeman and Ehrlichman to inform them of the increased demands 
for money transmitted by Hunt's lawyer through O'Brien to the 
White House. At that meeting Dean played a tape of a conversation 
between Colson and Hunt during which Hunt made demands for 
money. (Dean, 3 SSC 969; Transcript, SSC Exhibit 152, 9 SSC 
3888-91). Also at that meeting Dean testified that Ehrlichman and 
Haldeman said the President had decided that based on information 
linking Chapin with Segretti's campaign activities, Chapin would 
have to leave the White House staff (Dean, 3 SSC '966). 

(2) Conversation in which the President participated after De
cember 8, 1972 (the date Mr. Hunt's wife died) during which there 
was a discussion that a commutation of the sentence for Mr. Hunt 
could be considered on the basis of Mr. Hunt's wife's death."' 

2 These conversations have been subpoenaed by the Watergate Special Prosecution Force. 
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Materials presented to the Committee in executive session indicate 
that such a conyersation took pla('e. 

(3) Meeting and telephone conversations on January 5, 1973 be
tween the President and Mr. Colson from 12 :02 to 1 :02 p.m.* and 
from 7 :38 to 7 :58 p.m. * respectively. 

On January 3, 1973 in a meeting among Ehrlichman, Co]son and 
Dean, Dean has testified that Colson said he felt it was imperative 
that Htmt be given some assurances of executive c1emeney. Ehrlich
man said, according to Dean, that he would speak to the President and 
that Colson should not talk to the President about this matter. De
spite Ehrlichman's warning-, Dean testified that on ,January 5, 1973, 
following a meeting among Ehrlidunan, Colson and Dean, Colson told 
Dean that he did discuss the off er of ex(•(·ntive clemency with the 
President (Dean, 3 SSC 973-74). Dean also testified that in March 
and April, 1973, the President stated that he previously had discussed 
with Colson the possibility of executive clemency for I-font. (Dean, 
3 SSC 995, 1017). EhrJichman has testified that he met ·with Colson 
on January 3 and told him that under no circumstances should exPcn
tive clemency be discussed (Ehrlichman, 7 SSC 2770-71; 2847-48). 

( 4) Meetings between the President and Mr. Colson on Febru
ary 13, 1973, from 9 :48 to 10 :52 a.m. * and on Februar? 1-L 1973, from 
10 :13 to 10 :49 a.m. * 

Material in the possession of the. Committee indicates that in mid
February 1973 Colson and the President discussed the ,vatergate 
matter. Also, in a ne,vspaper interview, Colson stated that dnring a 
February 14, 1973 meeting he told the President, "you ·vc got to call 
Mitchell in and have him accept his responsibility" for the Water
gate matter. The President replied, according to Colson, that while 
he wanted to resolve the ·watergate matter, he ,Yas not willing to do 
so ''at the expense 0£ making an innocent person a seapegoat." {Nnr 
York Times, interview with Mr. Colson, June 10. 197a) 

(5) Meeting between the President and Mr. DPan on February 27, 
1973, from :3 :55 to 4 :20 p.m. * 

This is the first meeting of Dean with the President since Septem
ber 15, 1972. Dean has testified that the President told him that ·water
gate "was taking up too much time from Haldeman's and Ehrlich
man's normal duties and ... they were principals in the matter, and 
I, therefore, could be more objective than thev.'' Dean also testified 
that he told the President that he was not sure Watergate could be 
confined indefinitely, and the President told Dean "we would ha-ve to 
fight back." (Dean, 3 SSC 991-92). The White House has stated that 
executive privilege and the Senate Select Committee were discussed at 
this meeting. (Exhibit 70-A, 4 SSC 1796-Memorandum 0£ substance 
of Dean's calls and meetings with the President). 

(6) Specified Conversations on \Inrch 1, 1973, between the Presi
dent and Mr. Dean. 

The President's records indicate that the following meetings took 
place between the President and Dean on March 1, 1973: 
9 :18 to 9 :46 a.m_______________ Meeting between the President and l\Ir. Dean 
10 :3G to 10 :-H a.rn____________ :\Ieeting hE>tween the President and ::\Ir. Dean 
1 :06 to 1 :14 p.rn______________ :\Ieeting between the President and ::\Ir Dean 



24009

255 

Dean testifi<'d that on 1\farch 1 the Pr<'sident asked him qu<'stions 
about the ongoing confirmation hearings for Gray, and assmwl him 
that it was pro1wr for Dt':lll to have received FBI rPports abont. th<' 
1Yatei·gnte inn,stigation. Denn testified the President. told him that 
Gray shonld not turn m·c-r 1Yatergate matC>ria1s to tlw SC'nat<' .Tndici
arv Committee. DPan told the- President that he had nwt. with 1Yi11iam 
S1illivan. a form<'r FBI official, and Sullivan had in<licnted that the' 
FBI had bPen used for political purposes in past ndministrations; 
tlw Pn,si<l<'nt instrnct<'<l Detm to gt't this information about FBI 
practices from Sullivan. Dean testified n 1so that tlw President dis
cussed execntin• privilege during these nwrtings. (Dran. H SSC !W3-
94). Tht' White House has stated that on 1\Iarch 1 at a mrC'ting with 
Dean the President prt'pared for his press conference on March 2, 
and it was decid<>d that the answer to the question of why Dean was 
sitting in on FBI interviews during the ,vatergate investigation was 
that Dean was conducting an investigation for the President. The 
President asked Dean to write a report. (Exhibit 70-A, 4 SSC 1796-
1\femorandum of substance of Dean's calls and meetings with the 
President). 

(7) Meeting between the President and Mr. Dean on March 6, 1973, 
from 11 :49 a.m. to 12 :00 p.m. 

Dean has testified that at t.his meeting the Pr-esident reminded 
Dean that he should report directly to him and not involve Haldeman 
and Ehrlichman in Watergate-related math,rs. (Dean, 3 SSC 994). 
The 'White Honse has statrd that executive privilege guidelines were 
discussed at this meeting, and it was decided that executive privilege 
would coYcr former 1V11ite House personnel as well as present per
sonnel. (Exhibit 70--A, 4 SSC 1796--Memorandum of substance of 
Dean's cans and meetings with the President). 

(8) T<'lephone conversations between the President and Mr. Colson 
on March 16, 1973, from 7 :53 to 8 :12 p.1n. and on March 19, 1973, 
from 8 :34 to 8 :58 p.m. 

On 1\Iarch 16, 1973, David Shapiro, Co1son's law partner, met with 
Hunt. Hunt has testified that he had expected to meet with Colson 
a.nd not Shapiro. During this meeting, Hunt told Shapiro that he 
11eeded money prior to his sentencing. Hunt :felt that Shapiro should 
convey all Hunt had said to Colson. {Hunt, 9 SSC 3705-06). Material 
in the possession of the Committee indicates that Shapiro reported 
to Colson on his conversation with Hunt. 

(9) Specified conversations on March 20, 1973, among or between 
the President, Mr. Haldeman and Mr. Ehrlichman. 

The President's records set forth that the following meetings took 
place between the President, Haldeman and Ehrlichman on March 20, 
1973: 
10 :47 a.m. to 12 :10 p.m. *------ Meeting between the President and Mr. Halde

man (Mr. Ehrlichman present from 11 :40 
a.m. to 12 :10 p.m.) 

4:26 to 5:39 p.m______________ Meeting between the President and Mr. Ehr
lichman 

6 :00 to 7 :10 p.m. * ____________ Meeting between the President and Mr. Halde-
man 

Materials presented to the Committee in executive session indicate 
that Haldeman spoke with the President about the Watergate matter 
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on this date, the day prior to Dean's disclosures of 'White House i1~
volvement to the President on March 21, 1973. Also, Dean has testi
fied that on or about March 20, 1973, he informed Ehrlichman of 
Hunt's threat to tell about the "seamy things" he had done for Ehrlich
man unless he received additional monev. (Dean, 3 SSC 999). Ehrlich
man on March 20 became concerned that Hunt's blackmail attt'mpt 
might lead to the exposure of the Special Investi~ations Unit. 
(Ehrlichman, 6· SSC 2565). Ehrlichman has testified that about this 

time he had a conYersation with the President about the break-in at 
the office of Dr. Fielding. (Ehrlichman, 6 SSC 2551). 

(10) Specified com·ersations on March 21, 1073, between the Presi
dent and l\lr. Ehrlichman and the President and 1\fr. Colson. 

The President's records indicate that the following meetings and 
telephone conversations took place between the President and Ehrlich
man, and the President and Colson on March 21, 1973: 
9 :15 to 10 :12 a.m. * ___________ Meeting between the President and Mr. Ehrlich-

man 
7 :53 to 8 :24 v.m.* ____________ Telephone conversation between the President 

aml :\Ir. ColROn 

The 9 :15 to IO :12 a.m. meeting with Ehrlichman immediately pre
ceded the President's March 21 meeting with Dean (10 :12-11 :55 a.m.) 
at which time the Pl'esident said he first learned of the money pay
ments to the '\Vakrgate defendants and the attempt of one of the de
fendants to hlackmail the White House. (President's Statement 
August. 15, 1!}73. Pres. Doc. 992). As indicated above, it also came 
shortly after Ehr1iclrnmn learned of Hunt's alleged blackmail threat. 
The telephone conYersation between the President and Colson is the 
first conversation between them after Dean ·s conversation ·with the 
Presidn1t on 1\forch 21, 1973. Materials in the possession of the Com
mittee indicate that Colson and the President discussed the Watergate 
matter in this conversation. This is also the date on which it is alleged 
that a deli,·ery of $75,000 for the benefit of Hunt was made by LaRue. 
( United States v. J1fitchell, et al .• Indictment, overt act 43). 

( 11) Meeting between the President a11d ~fr. Haldeman on March 22, 
1V73 from 9 :11 to 10 :35 a.m.* · 

This meeting is Haldeman 's first meeting wit4 the President follow
ing the $75,000 payment which allegedly was made in the evenin~ of 
March 21. It immediately precedes a morning meeting among Halde
man, Ehrlichman, Mitchell and Dean, at which Dean testified that 
Ehrlichman asked 1\fitclwll if Hunt's money problem had been taken 
care of and Mitchell replied that it was no longer a problem. (Dean, 
:3 SSC 1000-01; Ehrliclunan, 7 SSC 2853). Mitchell has denied making 
such a statement. (Mitchell, :I: SSC 1650). The second meeting is one of 
the overt acts alleged in the conspiracy indictment in United States v. 
i1litchell, et al., (Indictment, o,·ert act 44). The President has stated 
that he directed this second meeting to take place to determine "the 
best way to get the whole story out" about the ·watergate matter. 
(President's News Conference, March 6, 1974, Pres. Doc. 293). 

( 12) Telephone com·ersation between the President and Mr. Colson 
on April 12, 1973, from 7 :31 to 7 :48 p.m. * 

Materials in the possession of the Committee indicate that the 
President called Colson in Boston on April 12, said that he wanted to 
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ii.cf promptly on-Watergate and asked Colson to prepare a specific set 
of re<'ommendations. This conversation is the last contact bet,Yeen Col
son rmcl the President prior to two meetiings which Colson had with 
l<Jhrlirhmnn on April 13, 19'73 as part of Ehrlichman's inquiry, directed 
by tlw Prrsidcnt, foto the Watergate matter. Ehrlichman has testified 
tlrnt, at Colson's icqnest, tlwy met and Colson told him that Hnnt, on 
,\pri1 Hi, "·onld tc-stify to the grand·jury abont the payments to thn 
,vatc-rg-ate defendants and that McCord ,vould testify abont an attempt 
to brc:ak into the oltkes of Henry Grecnspnn, a Las Y egas mrn·spaper 
pubJishcl'. Colso11, accrwding to Ehrlichman, said tl1al he had some 
snggrstions to co1m,y to the President. (Ehrliclnnan, 7 SSC 2800-{)1; 
Ehrlichnmn 's noh•s of this meeting, Exhibit 98, 7 SSC 2!)33-36). 

(13) Two telc>phone conversations between Mr. Ehrlichman and 
:\fr. G rny on April 15, Hl73 h0tween 10 :16 n.nd 11 :15 p.m. 

Ehr1ichman has testified that while he was in the presence of the 
J>n•>'i<lent he~ at the Presitfont's l'equcst, telephoned Gray wit-h respef't 
to the documents that. had been taken from Hunt's ,v111te House safe 
shortly n,fter the ,vatergate hrrak•in nnd given to Gray. During these 
<;911Ycrsations, Gray informed Ehrlichman that he had destroyed the 
doenments nnd Ehrlichrnan transmitted this information immediately 
to tlw Pn•si<lcnt. (Elll'lichman, 7 SSC 2675-76). Gray has confirmed 
thfit Ehrlichman made. these two telephone calls. (Gray, 0 SSC 3470). 

(H) Telephone connrnntion on April 17, l!l73, between the Presi
de1J.t ~rnd J\Ir. Dean from!.) :19 to 9 :25 a.m. 

· On April 17,,1073, the Pl'csident had a telephp1ie conversation with 
,John Dean. Dean has tc·st ified that during this.conversa.tion the Presi
dent stated that he had dC'cidecl not to request any resignations unti] 
a.:fter .the grand jury took action and that he would issue a statement 
vrry shoTt1y. { IJean, 3 SSC 10~9). . . ' 

(Vi) ~pl'cified conrersntions on AprH 18, 107.:1 among or between 
the Presidm1t, l\fr. Haldeman and Mr. Ehrlichman . 

. The Prrsident's records set :forth that the following mel:'ting- and 
t~ll'phone con.-ersations took place on April 18, 1073 among the Presi
dent, Haldeman and Ehrlichman: 
12 :O::i to 12 :2() a.m. * _________ _ 

3 ;0:i to 3.:23 11.lU.*----- ·-----

() :30 to X :05 J).lll.* ~-----------

Telephone conYersation between the President 
arnl :\Ir. Halc1eman 

:lfoeting between the l'rPSident ancl l\fr. 
l~h1'lil'l11nan · ' 

:\keting among the President, l\lr. Bhrlkllman 
H!Hl, l\fr. IfaldPman 

T!wsc com·ersations occurred the day after the President's state
ment on April 17, 1973, during which he stated that "ther<1 have been 
major dewlopments in the ['Yatergate] case." (President's Statement, 
April 17. Ul73, Pre$. Doc. 387). During this period, rnrious White 
House officials were 'being summoned to testify before the ,vat<>rgate 
granrl jury: In additiou,,short]y before, his conversation with Ehrlirh• 
nuin, the Preside11t had a telephone conversation with Petersen and 
&fated that Dean had told him that the p'ros~cutors had given im
munity fo Dean and.the PrC'sident had a tape to prove this statement 
by Dean. Peterson denied that immunity had been grantecl, (Petersen, 
9 SSC 3630, 3654-56). This was also the date on which the President 
learned tlmt the prosecutors had been fold of the bieak-fo of the office 
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of Daniel Ellsberg's phychiatrist by members of the White House 
~pC'cial Investigations Unit. (President's Kl•ws Conference, Au
gust 22, 1973, Pres. Doc. 1020) . 

{16) Specified conversations on April 19, 1973, among or !>et.ween 
the President. l\fr. Haldeman, Mr. Petersen and ~Ir. Ehrhchman. 

The President's records set forth that the :follmving meeting and 
telephonC> ronyersations took place on April 19, 1!)73, among the 
PresidC'nt, Haldeman, Ehrlichman and Petersen: 
9 :31 to 10 :12 a.m.*----------- :\Ieeting among the President, l\Ir. Haldeman 

nnd :\fr. Ehrlkhman 
10 :12 to 11 :07 11.m_____________ :\Ieeting between the Pref;ident and l\Ir. 

Pt-lenwn 
1:03 to 1:30 p.m.*-----------· :\[eeting between the Prt'i1ident nncl :\fr. 

I•:hrlil'hm,in 
:; :15 to 5 :4:3 p.m.*----------- _ :\leeting between the Pre,;ident and :\lr 

!<;hrliC'hmau 
n :37 to n ::i3 p.m.*------------ Telephone conversation between the President 

awl ;\Ir. Hal<l,•man 
10 ::.4 to 11 :04 p.m.* _ ________ Telephone <'onverRation between the President 

arnl :\Ir. mirlidmrnu 

In his meC'ting on .\pril rn, 1973. the President and Pete_rsen spoke 
ahont the '\Yah·rgate inn·stigation. Petersen gave the PresHlent a r<'
port. on the progr<'ss of the investigation. Thl' President met with 
Ehr1iehman and Haldeman both immediately prior to the> meeting 
with PC'ters<'n and subsequent to that m<'eting. Moore has testified that 
on ~\.pril 1!l lrn told the Pr<'sident that Dean had said that Ehrlichman 
wouM have a prohl0m invoh-ing the EllsbPrg case. (:\foore, 5 SSC 
l!)(H). Dean, 011 this elate, issued a public statenwnt that he would not 
b0 mack "a srnpegoat'' in rrsponse to the President's April 17 state
nwnt against g-ranting immunity to high '\YhitP Housl' aidl's. (Dean, 
a ~:-,(' 1020). In the evening, from 8 :2f> to!) :32 p.m., the Presi<l0nt had 
his first lllC'eting with ,John '\Yilson and Frank Strickler, th0 attorneys 
who ,,·0re rrtained to represent Haldeman and Ehrlichman in the 
"yatergate matter. The Presidrnt has produced an edited transcript 
of that <·om·ersation. Immediately thereafter, the PrC>side11t spoke by 
te1ep11one ·with Haldeman and then with Ehrlichman. 

(17) SpecifiC'd conYersations on April 20, 1973 among or between 
tho President, Mr. ffoldeman and Mr. Ehrlichman. 

The President's records set forth that the following meetings and 
telephone conYersations took place on April :20, 197R inYohina the 
President, Haldeman and Ehrlichman: "" 
11 :07 to 11 :23 a.m.* __________ :l!eeting between the President and l\Ir. 

Haldeman 
12 :15 to 12 :34 p.m. * ___________ :lleeting among the President, Mr. Haldeman 

and :\Ir. Ehrliehman 

Mat~rials in the vossession of the Committee reflect that on April 20, 
~!)73, fet,e;rsen agam reported to the President.on the progress of the 
mvestigation 0£ the ·watergate matters and discussed potential con
flicts of testimony. Both immediately prior to and subsequent to the 
conversation between the President and Petersen, there are conversa
tions between the President and Haldeman, ·with Ehrlichman being 
present at the second conversation. 

(18) Specified conversations on April 25, 1973 among or between 
the President, Mr. Haldeman, Mr. Ehrlichman, Mr. Wilson and Mr. 
Strickler. 
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The President's records set forth that the following meetings and 
telephone conversations took place among the President, Haldeman, 
Ehrlichman, Wilson and Strickler on April 25, 1973 : 
approximately 9 :25 a.m. to ap

proximately 10 :45 a.m. 
11 :06 a.m. to 1 :55 p.m.•--------

4 :40 to 5 :85 p.m. *-------------

6 :57 to 7 :14 p.m. * ____________ _ 

7 :17 to 7 :19 p.m. -1< ____________ _ 

7 :2ti to 7 :39 iun.* -------------

7 :46 to 7 :58 p.m. *-------------

Meeting among the President, Mr. Wilson and 
:\fr. Strkkler 

Meeting among the President, Mr. Haldeman 
and Mr. }<}hrlichmnn 

Meeting between the President and Mr. Halde
man (Mr. Hart present from 5:80 to 5 :32 
p.m.) 

Telephone couvt>rsation between the President 
nncl :\Ir. HaldPnmn 

Telephone conn•rsation between the President 
nml :\fr. l%rlkl11na11 

T.,.Jephone conversation between the President 
and :\Ir. 1%rlklunan 

Telephone conversation between the President 
and :\Ir. IIaldflnan 

On the moming o:f April 25, after speaking by telephone with Peter
sen. the PrC'sider1t met with ,vilson and Strickler, the attorneys for 
Haldt>mun and Ehrlichman, and then had a lengthy meeting with 
Haldeman and Ehrlichman. Secret Service records indicate that at 
approximately the time. this later meeting ended, Stephen Bull, a 
Presidential assistant, signed out 22 tapes of Presidential conversa
tions. (Exhibit 7, In Re SDT, Misc. 47-73). Bull has testified that he 
turned over these tapes to Haldeman. {Bull, In re SDT, Tr. 343-45.) 
HaldE'man has testified that he listened to the tape of the March 21, 
1973 conversations between the President and Dean. (Haldeman, In Re 
SDT, Misc. 47-73, Tr. 927, 937-38.) The President has stated t11at 
HaldC'man listened to this tape at the request of the President. (Presi
dent's StatE>ment, November 12, 1973, Pres. Doc. 1329.) Also on April 
25, Petersen and Kleindienst asked the President to change his deci,sion 
not to send the information about the ,Fielding break-in to Judge 
Byrne in the ll}llsberg trial. The President did change his decision. 
(Kleindienst, 9 SSC 3574-75; Petersen, 9 SSC 3631-32; President's 
Statement, August 15, 1973; Pres. Doc. 993; President's News Con
ferencP, August 22, 1973, Pres. Doc. 1020--21 ). · 

(19) Specified conversations on April 26, 1973 among or between 
the President, Mr. Haldeman and Mr. Ehrlichman. 

The President's records set forth that the following meetings and 
telephone conversations to<;ik place on April 26, 1973, among the Presi-
dent,, Haldeman, and Ehrhchman: · 
8:55 to 10:24 a.m.•------------ Meeting between the President and Mr. Halde

man 
3 :59 to 9 :08,p.m. • _____________ Meeting between the President and Mr. Halde-

, man.· (Mr. Ehrlichman was present from 
5 :57 to,7 :14 p.ro.) 

Accotding to Secret Service logs, on April 26, Bull took out a series 
of Presidential tapes which were returned on May 2, 1973. (Exhibit 
7, In Re SDT, Misc. 47-73). Haldeman listened to the tape of March 
21, 1973, again at the President's request. (Haldeman, /n, Re SDT, 
Tr. 937). A lengthy five hour and four minute meeting was held be
tween the President and Haldeman at which Ehrlichman was present 
for one hour and seventeen minutes. During this meeting, the Presi-
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dent called Kleindienst four times (having called him twice earlier in 
the day) and Petersen twice. Petersen has testified that on this date 
the President called him to ask if Gray should resign as Acting FBI 
Director. Gray had acknowledged that he had destroyed documents 
o-iven to him by Dean in .Tune 1972 from Hunt's vVh1te House safe. 
Petersen also testified that pursuant to the President's instructions, 
he asked Grav to meet with Kleindienst and him to discuss the situa
tion. {Petersen, 9 SSC 3625). During the course of thi_s meeting in 
Kleindienst's office, a telephone call was ma.de to the President and the 
President was advised that Gray did not \Yish to resign. The President 
responded that Gray could remain as Acting FBI Director until the 
situation was analyzed. (Gray, 9 SSC 3591-92; Petersen, 9 SSC 3654; 
Kleindienst, 9 SSC 3598-99). 

(20) Telephone conYersations on June 4, 1973 between the Presi
dent and Mr. Haldeman from 10:05 to 10:20 p.m.* and from 10:21 to 
10:22 p.m.* 

The President has stated that on June 4, 1973, he listened to tapes 
of his various conversations with Dean. (President's Statement, No
vember 12, 1973, Pres. Doc. 1329). Haldeman had previously listened 
to tapes at the President's request. Material in the possession of the 
Committee indicates the likelihood of the President speaking to Halde-
man about certain of the recorded conversations. · 

* * * * * * * 
In calling for the above conversations, the Committee is seeking to 

determine : 
Whether any of the conversations in any way bear upon the 

knowledge or lack of knowledge of, or action or inaction by the 
President and/ or any of his senior administration officials with 
respect to, the investigation of the Watergate break-in by the 
Department of Justice, the Senate Select Committee, or any other 
legislative, judicial, executive or administrative body, including 
members of the White House staff; 

·whether any of the conversations in any way bear upon the 
President's knowledge or lack of knowledge of., or participation 
or la~k of participation in, the acts of obstruction of justice and 
conspiracy charged or otherwise referred to in the indictments 
returned on March 1 in the District Court for the District of 
Columbia in the case of United States v. Mitchell, et al., and 

W!iether any of the conversations in any way bear upon the 
President's knowledge or lack of knowledge of, or participation 
or lack of participation in, the acts charged or otherwise referred 
to in the informations or indictments returned in the District 
Court for the District of Columbia in the case of United States v. 
Magruder; United States v. Dean; United States v. Ohapin; and 
United States ,v. Ehrlichman, et al., or any other acts which may 
constitute illegal activities. 
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COPY 

BY AUTHORITY OF THE HOUSE OF REPRESENTATIVES OF THE CONGRESS OF THE 
UNITED STATES OF AMERICA 

To ---n-~-..Jfanhall-,••ff••ht•-dul7--■11thorised--~epruantat1w1 

You are hereby commanded to summon···-·····-······-··-····-··::.-............ _ .. ___________ .. . 

JU chard .H-llilm:nr.E-:l.d-.t-..of..th...~.$U,t-.,Q,f..-,,_d-ea,-...:,r--y---· ---···· 
■ubord.inat■ oU:1.ear, offic:t&l OT employa vith cWJtody or contTol of 
.ua.~ . .duc.l'.ll acl .. il:l,..the .. ~t:;Mb41d-.~ ..... ---····----········-··--··-····-·-··-······ 

to be and appear hefort th" ..... ..c-i.1:ta■ --CG--th._J\ld!d...,._---········--····--··----··-··•-· 
.... 

flt:tuutilu:e of the House of Representatives of the United States, of which the Hon. ·····-········--···· 

.P~W. .. ~ ... .J¥.-----··---········-····-········-··-··- is chairman, ·...nd--to~·-rith·· 

.hia...t4.~---,.e£U■4-.fA .. tb&-.. ohedw.•..naeh■ • h■NtO·-ttH•'lll8ff•-a·--patt-···· 

in their chamber in the city of Washington, on ---01'•-fffoN--------------------··--·---···· 

-----J~-1.-U7-4---------------··• at the hour of ---·lOiOO--A-.H,----······-········ 
pTOduc• end d■liffr ■aid thing■ t~_ -•~:I.~ COJIP:ltue, or thf:l.r 

then and there b lJ:lljJt tiN\ftkz ,W~Mli. &UiR~etuxmirx, 
duly ■uthorlnd r■preaeri.t&ti'IIII, ill cOD11ect1Dn ritb th■ Comitte■ '• hi'N■ ti

m«1tcnoiw»chm.WIIXtiUXID11•.id:AllMHMu- gat:1.on autborlsad and diNctad by 
B. lea. 803 edoptad J'■hl:'ll■Tf 6 1974. ' 

Herein fail not, and make return of' thls summons. 

Witness my hand and the seal of the House of Representatives 

of tl1e United States, at the city of Washington, this 

Attest: ~~ On behalf of Richard M. Nixon, President 
of the United States of America, 1 accept 

----- .:. ___ •···· ··-··-····-·· ····-----·-· service_ 9_f the original subpoena, of 
C/«t. which· the foregoing is a copy. 

197'< c;· --- f '~ ,,,/-;J,,.-
~;~k)t~ 

T/CLAIR 
Special Co6n~el to the President 
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SCHEDULE OF THINGS REQu1m;n To BE PRonFCED PFRSUANT TO 
SUBPOENA OF THE COMMITTEE ON THE JUDICIARY 

A. All tapes, dictabelts, other electronic and mechanical recordings, 
transcripts, memoranda, notes and other writings and things relating 
to the following conversations: 

1. Conversations of the President with Mr. Haldeman and Mr. 
Ehrlichman, or either of them, between about 12 :30 p.m. and about 
1 :28 p.m., and between about 5 :15 p.m. and about 6 :32 p.m., March 6, 
1972. 

2. Conversations between the President and Mr. Haldeman from 
about 1 :40 p.m. to about 2 :13 p.m., March 6, 1972. 

3. Telephone conversation between the President and Mr. Colson 
from about 7 :36 p.m. to about 8 :02 p.m., March 6, 1972. 

4. Telephone conversation between the President and Mr. Mitchell 
beginning about 6 :05 p.m., March 14, 1972. 

5. Conversation between the President and Mr. Colson from about 
1 :24 p.m. to about 3 :40 p.m., March 18, 1972. 

6. Conversations between the President and Mr. Haldeman on 
March 30, 1972, from about 9 :38 a.m. to about 9 :58 a.m. ; about 10 :42 
a.m. to about 11 :10 a.m.; about 11 :50 a.m. to about 12 :15 p.m.; and 
about 5 :32 p.m. to about 6 :08 p.m. 

7. Any conversation of the President with Mr. Haldeman and Mr. 
Colson, or either of them, between about 12 :46 p.m. and about 2 :32 
p.m., March 30, 1972. 

8. Any conversation of the President with Mr. Haldeman and Mr. 
Colson, or either of them, between about 5 :32 p.m. and about 6 :11 p.m., 
March 30, 1972. 

9. Telephone conversation between the President and Mr. Colson 
between about 7 :33 p.m. and about 7 :45 p.m., March 30, 1972. 

10. Conversations between the President and Mr. Haldeman from 
about 9 :44 a.m. to about 10 :06 a.m.; about 10 :48 a.m. to about 11 :45 
a.m.; about 2 :45 p.m. to about 3 :00 p.m.; and 6 :03 p.m. to about 
6 :18 p.m., April 4, 1972. 

11. Telephone conversation between the President and Mr. Colson 
between about 10 :46 a.m. and about 11 :09 a.m., April 4, 1972. 

rn. Conversation between the President and Mr. Colson between 
about 11 :45 a.m. and 12 :23 p.m., April 5, 1972. 

B. The President's copies of daily news summaries ( and all his 
notes and memoranda with respect thereto) which were compiled by 
White House staff members during the period February 22, 1972 
through June 9, 1972, inclusive, summarizing news reports by news
papers, periodicals, wire se,rvices, and the broadcast media, to the ex
tent that such news summaries relate, directly or indirectly, to any of 
the following subjects: (a) the International Telephone and Telegraph 
Corporation (ITT) or any of its subsidiaries, directors, officers, or 
employees; {b) litigation or administrative investigations or proceed
ings, actual or proposed, against or otherwise respecting said corpo-

(262) 



24017

26!i3 

ration, or any subsidiary, director, officer or employee thereof; (c) 
the nomination of Richard G. Kleindienst to be Attorney General or 
any prol?osal, suggestion or consideration of whether to withdraw said 
n~mmat1on; or (d) the hearing·s before the Senate Judiciary Com
mittee on the nominat.ion of Richard G. Kleindienst to be ALtornn 
General, including the testimony given during such hearings, · 

l\hMORANDUM SETTING FORTH F.\1."I'S AND BASES UxDERLYfNG Pno-
POSED SunPOENA FOR R1<1CORDINGS OF PnEsmENTI.\L CoNVEHSA'l'IONS 
AND OTimR Tnuws NECESSi\HY FoR ·rnE CmfllH'rTI,E's INQUIRY RE
LATING To ITT AND THE KLEINDrnNsT CoNFIRllIATION lIEARrNGS 

The :following sets forth the facts and bases underlying the pro-
posed su~poena dated June 24, 1974 for recordings of Presidential 
conversations and other things necessary :for the House Judiciary 
Committee's inquiry into the ITT case and the hearings before the 
Senate Judiciary Committee on the nomination of Richard G. Klein
dienst to be Attorney General. 

In 1969, three antitrust suits were filed by the United States against 
the Inteqiational Telephone and Telegraph Corporation (ITT), each 
seeking to prevent a corporate acquisition or to require a corporate 
divestiture. During 1970 and 1971, particularly in August of the for
mer year and A:pril of the latter, officials of ITT made numerous con
tacts with Admmistration officials for the purpose of attempting to 
persuade the Administration that the suits should be settled on a basis 
consistent with the interests of ITT. (Documents supplied to the 
Committee by the White House; Memo C. W. Colson to H. R. Halde
man, March 20, 1972, Senate Select Committee (SSC) Exhibit 121, 
8SSC 3372.) 

Late in December, 1970, ITT won in the District Court one of the 
three suits, brought in connection with its acquisition of the Grinnell 
Corporation. The on<;e-postponed deadline for the United States to 
file its appeal in the United States Supreme Court in the /TT-Grinnell 
case was April 2-0, 1971. (Petition of Government filed in Supreme 
Court on March 19, 1971, and granted by Mr. Justice Harlan on 
March 20, 1971.) , 

On April 19, 1971, the President, in the course of a meeting with 
John D. Ehrlichman and George P. Shultz, telephoned Deputy At
torney General Kleindienst and ordered that the appeal not be filed. 
The President has said that he took this action because in his opinion 
the further prosecution by Assistant Attorney General Richard Mc
Laren of the suit was inconsistent with the antitrust policy approved 
by the President in consultation, with his senior economic advisers. 
During-the meeting, the President expressed irritation with McLaren~s 
failure to follow administration policy. (White House "White Paper," 
The ITT Anti-T1•ust Decision, January 8, 1974, p. 5.) On the follow
ing day, the Solicitor General's office obtained from th!;l Supreme Cour.t 
an extension of the time in which to file the ITT-0rinnellappeal. 
(White House "White Paper," supra, p. 5; Griswold testimony, Klein
dienst Confirmation Heariup:s (KC'H) 2 KCH 389; Application for 
Extension of Time filed in the Supreme Court.) 

On April 21, 1971. the President met with Attorney General Mit
chell. The Attorney General said that in his opinion it was inadvisable 
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for the President to order no appeal in. the Grinnell case, that there 
would be adverse re1;>ercussions in Congress, and that Solicitor General 
Griswold might resign. The President agreed to ·follow the Attorney 
General's advice. (White House "White Paper," supra, p. 5.) 

Sometime during the spring of 1971, ITT-Sheraton, an ITT subsid
iary, made a pledge to the San Diego Convention and Visitors Bureau 
in support of a bid by the City of San Diego to attract the 1972 Re
publican National Convention. (\:Vhite House "White Paper," sup1'a, 
p. 7.) Evidence indicates that sometime in May or June of 1971, At
torney General Mitchell became aware of the pledge. (Documents sup
plied to the Committee by the White House; Memo C. W. Colson to 
H. R. Haldeman, March 30, 1972, SSC Exhibit 121, 8 SSC 3372.) 

During June, 1971, the Antitrust Division of the Justice Depart
ment decided to try to settle the three ITT antitrust cases. (McLaren, 
2 KCH 111-112.) The final settlement was announced on July 31, 1971. 
(McLaren, 2 KCH 113:) Several authorities have stated that the set
tlemmt, cal1in!!: for the largest antitrust-relatt>d corporate divestiture 
in history, was a good one from the government's standpoint. (See, 
e.g., Griswold, 2 KCH 374.) It did1 however, enable ITT to retain its 
Hartford Fire Insuran<'e subsidiarv, a matter of paramount impor-
tance to the company. V • • • • , 

On February 15, 1972, the nomination of Richard G. Kleindienst to 
become Attcirney General was forwarded by the President to the Sen
ate for confirmation. ('Weekly Compilation of Presidential Documents, 
Vol. 8, p. 440.) Mr. Kleindienst was to replace John l\fitchell, who was 
leaving the .Justice Department to head the Committee for' the Re..: 
election of the President. The Senate ,fodiciary Committee held hear
ings on this nomination and quickly agreed to recommend confirmation 
to the Senate. (Report of the Senate Judiciary Committee·on the Nom
ination of Richard G. Kleindienst, 92d Cong., 2d Sess'.~ Executive Rep. 
No. 92-19, February 29, 1972.) . . · 

Before the Senate could act,. however,_ begi,n,ning. on February 29; 
~972, a. series of three articles by Jack Anderson was published alleg
mg a lmk between the ITT-Sheraton pledge and the antitrust sett]e
nwnts and pmportin,g- to involve l\tfessrs. l\fifrhPll rm<l Kleindienst. 
(2 KCH 461-46fi.) l\fr. Kleindienst immediately asked that the Senate 
,Judiciary Committee hearings he reopened so that he could respond to 
the charges. (2 KCH 95.) 

At about the same time, the Securities and Exchange Commission 
rsr:c) <le-mantled that TTT tnrn over to it docunwnts believed bvthe 
SEC to be in the file's of ITT's '\Vashinaton, D.C~ office., The docu
ments included S<'vc-ral which reflected ITT contacts with the Ad
ministr~tion in 1970 .and 1971 in connection with attempts. to settle 
the antitrust casPs. On March 2, 1972, the first day of the resumed 
Kleindienst nomination hearings, attorneys for ITT turned copies 
of one or more of these documents over to ,:vhite House aide ,:v all ace 
Johnson. The fo11owing- week, others of these documents were' also 
furnished to Johnson. Later, during March or Apri] copies of the 
documents were providecl by ITT to tht> SEC. · ' ' · · 

During the course of the hearin,gs, Mr. Kleindienst on severai'occa~ 
sions denied having ever receiYed any insttfuctions from the White 
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l{oUS(' with respect to antitrnst suits. ( 2 KOH 157; 2 KCH 191; 2 
KC!;l ~53.) On Frfrlay, l\lar~h 3, ~9~2, S<:nator Kennedy _asked Mr. 
Kkmclrnnst about tlw P:\.i"ehs10n of tune to apeal the Gnnnell case 
whkh: had resulted from the Presid1mt's April 19, 1!)71 telephone, 
can to him. lh·. Kh•indienst resp()ndrcl: 

"St>nntor Kcnnecly, I clo not recollect wby that extension was asked." (2 
Kf'II 204.) 

TJ1c following Ttwsday, 1\fordt 7, lfl72, Ur. Kleindh,nst, in a preparNl 
staknwnt. cks(•1·ilwd tlw cit·cmnstnnc<'s surroundin~ the request for 
an pxtension. omitting nny mt'ntion of the Pr<:sident's order to drop 
t hr case•. ( ~ K(:If 2°19-250.) 

On l\foreh H and l\fnrch 15, 1972, ,John Mitd1C'l1 apprarcd befor<> 
tho SrnatP ,Judiciary Commith•e. Hr trstilied that tl1ere had been no 
commnnkat-.ion bet.wren the President and him with ri•spect to the 
ITT nnJitrnst; litigation or any other antitrust litigation. (2 KCH 
552; 2 h .. CI [ Ii 11.) 

In t>arl:v Mafrh, n ·white Housp task forct>, including ~f<>ssrs. Ehr-
1idrnum. Cohmn, FiC'lcling, ,Johnson, l\larclian and otlwrs, wns estuh
lislwcl ·to kN•p trnrk of the. Klc•indil'nst IH'nrings, nrnl its nf't h·itiC's 
conti.nnecl thronghout the month. MembPrs of the task forC'C' met -from 
tiHw to tinw witli. :Messrs. Mitchell aml KIPindi<'.'nst. l\Ir. Fielding was 
given tlw responsibility o'f rC'viewing '\Yhitc House fiks to colkct all 
documrnts whirh rrlated to ITT. 

On Mnrch 24, Hl72, the Prrsidcnt liekl his only pr<'SS conforencc 
dnring this p<'riod. HC' said that: 

", .. n's ·rar a~ the [Rennie .Tudieinry Committee J lien rings nre concrrnNl, 
Hlt•re ii:: nol'hiug thnt !ms happ<•nf'd in Ille hearings to elate that ha1-1 in on<' 
,,ay slrnkf'u my (•1mtlrlern·E- in Mr. Kleindien~t aR nn al>le. houp;;t, man, fulir 
qualified to lie Attonwy Gt<neral of tlw l 1nitf'd ::ltates." (Wed;Jy Compilalion 
of,l'n•:;ldential 1Jocnmcnts, Yol. 8, No. 8, pp. 073-674.) 

He also sai(l that. ''In this Administration we movPd on ITT. 1Ye are 
proud o-f thal rceorcl." Ill- said that administration aetion had pt'c
wntcfl I'T'l' from growing further and quoted Solicitor GP1wral Gris
·wo1cl as to tlw exr<•llN1ce of the ITT sdtlrment. "1VP mowd on [ITT] 
and mond pffecti\·rl;v ... Mr. McLaren is justifiably wry proud of 
that reconl ... [ aml lie l s11ou1d be.'' ( l d. at p. 675.) 

On the mnming of March 30, 1!)72, Messrs. Colson, Haldeman and 
l\faeHregor met. That afternoon, Mr. Colson sent a memorandum to 
1\fr. Ifalrleman indkating- his disap:rrrnwnt wit.h Mr. Haldr>man's 
dew. apptn·(0 ntly prrsented at a meeting that morning, that the ·white 
House should continue to support l\fr. Kleindienst's nomination. His 
reasons included the"possibility that. documents wonld be revealed sug
gesting that the President was involved in the ITT situation in 1971 
ai,rd <'ontradicting statC'ments made by Mr. Mitchell under oath. (SSC 
Exh'ibit 1'21. 8 SSO 3372.) · · - · 

On April 4, 1!)72, John Mitchell returned to his office after about 
two weeks in Florida. ( Mitchell Jogs.) That afternoon, he met with 
the President and Mr. Haldeman at the White House and, according 
to l\fr. Hakleman's testimony before the Senate Select Committee, they 
diset1ssed ,the Kleindienst hearings. (7 SSC 288J;) The Committee has 
received ,from the Presiden.t an edited transcript of the tape of this 
meeting. , . : . · · · · · 
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· On Aprit 19, 1972, Ed Reinecke, Lt .. Gove:r,nor o:f.CalJfornJa, t~sti
fifSd that he had not told then Attorney General ~itchelJ ,about tl+e 
ITT-Sheraton financial pledge until September, 1971. 0111,rk, M~9;
Gregor and Mr. Mardian had met 'Yith Mr. Re!ne~ke the m9rn~ng }\e 
testified. On April 3, 1974, Mr .. Remecke was md1cted by a D1str,ct 
of Columbi_a grand jury for perjury in c~nnection _with that _te~ti
mony. (Indictment, April 3, 1974, U.S. v. Ren:eoke, Crnn. ~o. ?4--1.50.). 

On April 27, 1972, the last day of the he3trmgs, Mr. Klemd1enst 13e
ferred to his earlier testimony about communications \vith the Wlute 
House and said: · · 

I tried to make it clear, Senator Fong, that in view of .the posture I put myself 
in, in this ('ase, I could have had several !'onversations but I would have had a 
vivid recollection if someone at the White House had called me up and said, 
'Loolc, Kleindienst, this is the way we are going to handle that case.' People 
who know me, I clon't think would talk to me that way, but if anybody did it 
wou:lcl be a very sharp impact on my mind,bec~use ~ belie:ve- I know how ·I 
woulcl have responded. 

No such conversation occurred. (3 KOH l.'G82.) The Committee 
needs to examine ce1tain conversations during.the period between Feb
ruary 29 and April 5, 1972, to aid in determining the participation or 
nonparticipation, knowledge or lack of knowledge of the President 
and his senior advisors with respect to testi~ony before the Senate in 
the Kleindienst hearings. 

The specific conversations referred to in Part A of the schedule at
tached to the proposed subpbena are as follows: 

A. Items 1, 2 and 3 of Part A refer to conversations between 
the President and Messrs. Haldeman, Ehrlichman or Colson on 
Monday, March 6, 1972. This was the day after the President re
tumed from a weekend at Key Biscayne, and four days after the 
ITT document or documents had been delivered to 'White House 
aide Johnson. The Kleindienst hearings had resumed the previous 
Thursday and were continuing. On the same day Mr. Ehrlichman 
contacted the Chairman of the SEC to discuss ITT documents. 

B. On the evening of March 14, 1972, the President and Mr. 
Mitchell had a telephone conversation. It was their only phone 
conversation during the month of March of. which we are aware. 
'l'his was the evening of the first day of Mr. Mitchell's testimony 
during which he twice denied ever having: discussed antitrust liti
gation with the President. Materials respecting the conversation 
are requested in Item 4 of Part A of the schedule attael:i.ed tb 

· the proposed subpoena. . , • • · 
. C. According to Mr. Colson's calendar, h.e spent the morning 
of March 18, 1972, on "ITT" matters. He had three telephone 
conversations Vl'.ith Mr. Mitchell during the morning. That after-

. noon, the President and; Mr. Colson met ov,er two hours. The 
Kleindienst hearings were still continuing~· Item 5 of Part. 'A: of 
the sc~edule attached to the proposed subpoena covers. this con-
versation. . , ' 

D. In a memorandum from Mr. Colson to Mr. Haldeman dated' 
March 30, 1972 (Exhibit 121, 8 SSC 3372), Colson indicated tnat. 
the subjects of discussion among senior White-House aides on that 
?<ate ~ere th_e Iqeindienst hearings, the •possibility of withdraw
mg h1s nommat10n, documents relating to the Senate Judiciary 
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Committee hearings, and testimony by Mr. Mitchell before the 
Committee. The President met with Mr. Haldeman and Mr. Colson 
on l\'fai'ch £0. Haldeman dn1:ring'the course of two of his meetings 
with the President on March 30 talked by telephone with Klein
dienst. Items 6, 7, 8 and 9 of Part A of the schedule attached to the 
proposed subpoena request materials respecting the March 30 con
versations involving- the President, Haldeman and Colson. 

E. On April 4 and 5, 1972, the President had conversations with 
Mitchell, Haldeman and Colson. At about this time the President 
apparcntJy -made the decision ·not to withdraw the Kleindienst, 
nominntion. Ttt>ms 10, 11 aml· 12 of Pait A of the scheduh• at
tac_l~ed to the propose<;!. subpoena call for materials relating to 
thesp connrsations. 

Part n of the schedule attachPd to the proposed subpoena reqlwsts 
news sm:nmaries ~ub;rnitted to the President during t.he period, of the 
hearings·on the nomination of Kleindienst before the Senate Judiciary 
Committee and the debate bv the Senate on that nomination. The 
smmnarjes are c_onJpiled :from various uews media and submitted to 
thc President dn.il L From time. to time the President makes written 
comments and notations on these news summaries. The President's 
copies of these summaries wcmld be probative of the President's 
knowlcdg-e or lack of knowledg-e of the testimony during, an_d events 
surrounding, the heahngs and qebater:; ~n the Kleindienst nomination. 
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COPY 

BY AUTHORITY Of THE HOUSE Of REPRF.SENTATIVF.S OF THE CONGRF.SS OF THE 
UNITED STATF.S OF AMERICA 

To ••. Ban!lllda..Mu~ .. .oz,...ld,a..4.ul.y. ■uthori'led .J:epru11:11tativet 

You are hereby commanded to summon----··----------·-,-=-·.:_ .......... - .. -····-····-·············· 

. .lllcharil..M....111:mll+-.l!r.u.1.dan%.Jlf. . .tha...lluit.ad..Stat.u_of...Amrf.ca.,. .. or_UJ' ___ .. ____ ... 
aubordillata ofticar, official or l!lll'Ployff v:ltb c1.U1tod1 or control of 

.. the .. thtnga .. ducribd..in...J:ha..a.t:.taJ:had. . .a.chlldule.. __ . ____________ ··----·-··--·-· 

to be and appear before the .•..... comliu-.-..,the, . .Ju4ki.ai::,r--------·----·-------······-· 

~ vf the House of Representatives of the United States, of which the Hon. ·······--····--···· 

·-~t·et'••W.--•Rodino-,••J1!'~·----------·-·•·-·-··--··------- is chairman, -an•••Co-'brintt-wltit---• 

•-hS.•·~-CldQp..ll9"1UM--4&-U.~--a~caehM-1MHto-•and--.d••a-pal't--

in their chamber in the city of Washington, on --•kf~r.------·---------------···· 

______ .J:~..2.,. • .llllL---------··• at the hour of . ..lQLOO.A...M..-------··---···· 
p'l'oduc• and daliwr Mid tb1np to Hid eo-1.ttH, ar their 

then and there to.- &>dif g •~M&@ i111it ~i&• u o he .i. 
duly autborb•d repr .. aot.ati'N, 1n connectioa. ¥1th the Coad.tt••• 1Dn•t1-

11111U1Ui@OUG,jk ■#.!111211bxkihri1b1B ptioa. autboriaad and direct.ad by 
e. Ru, 803, adopt.ad '•'bruar, 6, 1974, -

Herein fail not, and make return of this summons. 

Witness my hand and the seal of the House of Representatives 

of the United States, at the city of Was~ton, this 

____ ..... ____ .. , e---'-------------• l9J4. 

....... ~.~= 
Attest: JC'<:::,.,~ On behalf of Richard M. Nixon, President 
~ of the United States of America, I accept 

·-•--··---·- ·------ - ··------service of the original subpoena, of 
Cla~ which the foregoing is a copy. 

(~o,_,m. ~ '. 
TT~ L.-1.u;M~aa-r 

JAMES D.ft'r~CLAIR 
Special 'Counsel to the President 
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ScHEDULE OF TinNos REQtJIREri To BE PRODUCED PURSUANT To 
·· SUBPOENA oF THE Co:&u,nTTEE oN THE JumcIARY 

A. The President's daily diaries ( as reflected on U.S. Government 
Printing Office Form "1969-0-332-068" or its successor forms) for the 
period March 19, 1971 to March 25, 1971, both inclusive. 

B. All tapes, dictabelts, other electronic and mechanical recordings, 
transcripts, memoranda, notes and other writings and things relatin~ 
to the following conversatioris: · · · 

1. Between the President and John Ehrlichman on March 19. 
1971 froin approximately 8 :30 a.m. to approximately 11 :00 a.m. ; 
on March '23, 1971, beginning at approximately 12 :00 noon and 
ending at approximately 1 :07 p.m.; on March 25, 1971, beginning 

· at app1:oximately 8 :30 a.m.; and on March 25, 1971, beginning at 
approximately 3 :00 p.m. 

2. Between the President and John B. Connally on March 20, 
1971; March 22, 1971; and on March 23, 1971 from 5 :35 p.m. to 
5 :38 p.m. · 

3. Between the President and Charles '\V. Colson on Mn.rch 19, 
1971; March 21, 1971; March 22, 1971 (four conversations); 
Mo.re~ 23, 1971; March 24, 1971 ( three· conversations) ; and 
March 25, 1971. · · 

MEMORANDUM SETTING FoRTJI FACTS AND BASES UNDERLYING PRo
I'OSED SUBPOENA FOR RECORDINGS OF PRESIDENTIAL CONVERSATIONS 
AND OTHER THINGS NECESSARY FOR THE Co:M:l\rITTEE's INQUIRY INTO 
THE 1971 MILK PRICE SUPPORT DECISION ' 

The following sets forth certain of th~ facts and .baS(:)S underlying 
the_proposed subpoena for materials :q.ecessary.for the Committee's in
qui:J;y into the President's 1971 decision to increase milk price supports. 
The Committee has received additional evidence with respect to this 
matter in executive session . 

. Part A of the schedule attached to the. :proposed subpoena lists: 
The President's daily diaries ( as reflected on U.S. Gover.nment 

Printing Office Form "1969-0-332-068" or its successor forms) 
:for the period March 19, 1971, to March 25, 1971, both inclusive. 

The PrC'sident's daily dairy is a log compiled ?Y the Serret Service of 
the time and duration of the President's meetmgs and telephone con
versations throughout the day. The daily diaries would enable the 
Committee to ascertain whether the President met or spoke with per
sons likely to be involved with contributions by the milk producer co
operatives during the period when the ·white House was considering 
whether to increase milk price supports above the level fixed by the 
Secretary of Agriculture. 

Part B of the schedule attached to the proposed subpoena lists tapes 
and other things respecting the following specified presidential con
versations : 

(269) 
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(1) Between the President and ,Tohn Ehrlichman on l\Iarch 19, 1971, 
from approximately 8 :30 a.m. to approximately 11 :00 a.m.; on 1\Iarch 
23, 1971, beginning at approximately 12 :00 noon and ending at ap
proximately 1 :07 p.m.; on March 25, 1971, beginning at approximately 
8 :30 a.m.; and on )larch 25, lf>7L beginning at approximately 3 :00 
p.m. 

As the President's principal advisor on domestic affairs, Mr. 
Ehrlichman participated in the White House review of the Secre
tary of Agriculture's milk price support decision and the President's 
decision to increase the milk price support level. 

The Committee has received a copy of Mr. Ehrlichrnan 's office diary 
which indicates that ~Ir. Ehrlichman met with the President at the 
t.imes specified above during the pN-iod March 19, 1971-1\Iarch ~\ 
1971. 

(2) Between the Preisdent and John B. Connally on March 22, 
1971, and on March 23, 1971, from 5 :35 p.m. to 5 :38 p.m. 

Beginning in February, 1971, AMPI representatives communicated 
with Secr£>tary of the Treasury Connally to urge an increase in milk 
price supports. Secretary Connally discussed the milk price support 
issue with the President and participated in the decision to increase the 
milk price support level. . 

According to a ·white House compilation of meetings and telephone 
calls between the President and Connally, the President met or spoke 
with Connally on the dates and times indicated above. 

(3) Between the President and Charles W. Colson on March 19, 
1971; March 21, 1971; March 22, 1971 (four conversations); March 
23, 1971; March 24, 1971 (three conversations); and March 25, 1971. 

As the ,Yhite House liaison with the milk producer cooperatives, 
Mr. Colson communicated frequently with AMPI representatives 
from 1970 through 1971 regarding political contributions to the 
President's re-election. Mr. Colson met with representatives of the 
milk producer cooperatives during- the period the President determined 
to increase the milk price support level. 

According to a White House compilation of meetings and tele• 
phone calls between the President and Colson, Colson met or spoke 
with the President on the dates indicated above. 
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COPY 

BY AUTHORITY OF THE HOUSE OF REPRESENTATIVES OF THE CONGRESS OF THE 
UNITED STATES OF AMERICA 

To •. Benju1n HaubalJ.._.or .. hia .. daal.¥ .. •11tborh•d .1:"epreaentative1 

You are herehy commanded to summon·······-··--------··--....,.----·······-··-····--····-····--···· 

-.'aichud...H......Hhon,...2:r .. iden.t...oL%ha...tln1u,:L.s.t.a.tea....ot. Auwrl c•, .-0.1:. .an~-----······ 
aubot'd.inate offic:el'• offid.al or employ .. with cuatody or ccmtrol of 

... tba-tll.1.up....ducribed-:f.1:1..~ at:tarbed scbedul •, ---·--····-····-··---··--·· 

to be and appear before the ·····-•ComaU.tee..cn..t:be.~.-----------------··-· 

&iiiiliil'ee of the House of Representatives of the United States, of which the f:ion. ···-----··--~---

.. l'.e.tu .. W .. ..ladh\Q•-Jr,._ _______________________________ is chairman, _aL\d . ..ta...bma.Jd..th.. .. 

.. hb .. tha .. thiasa .. ap•citia.1Lia....thit .. lf.ch'll.lll&1L.a.t.ta.chttd . .he.u1to .. aad .. 11111de .. e.J1ax:t. .... 

in their chamber in the city of Washington, on .. or_bef.on_ ___________ _ 

_____ Jul:x .. 2 ..... 12]§ _________ , at the hour of __ l.0.1.0.0..AJ'I.._ _____________ _ 
produce and deliver aaid thios• to said COIB!tt••• or their 

then and there to.uxi,ijp li•m»"iUHl!lb06 iiliillliPMliiiiiOillfll:i lO MiithMiU«llXKtbbiib 
dol:, authorised i-eprNmtati-• 1D cotmection with the eo-J.tt .. •s in,,..ti

lPC•l'iFiki&h\COilla l,wo1bsii&111iilft gati= authorised and directed by 
a. a... 8031 adopt•rl J'ebrua~ 6, 1974. • 

Herein fail not, and make return of this aummoiu. 

Witness my hand and the seal of the House of Representatives 

of the United States, at the city of Washington. this 

Attest: ~~ On behalf of Richard M. Nixon, President 
of the United States of America, I accept 

__ =---- . ------ser the original subpoena, of 
CTat w·ich the oregoing is a copy. 

Speciaf Counsel to the President 
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ScHEDULE OF THINGS REQUIRED To BE PRODUCED PuRSUANT TO 
SUBPOENA OF THE CoMMITI'EE ?N THE Jun1crARY 

All . tapes, dicta belts, other .electronic and mechanical recordings, 
transcripts, memoranda, notes (including notes of H. R. Haldeman), 
and other writings and things relating to : , .. ; _ . . . : .. 

(1) A conversation on September 15, 1912, among the President, 
H. R. Haldeman and John Dean between ·approximately 6 :00 and 
approximately 6 :13 p.m. • . , , . , 

(2) A conversation on September 15, 1972 between the President 
and H. R. HaJdeman between 4·:43 and 5 :27 p.m. (Ronald Ziegler was 
present behn•en 4 :43 and 4 :49 p.m.) 

MEMORANDUM SE'ITING 'FORTH FACTS AND BASES u NDERLYING PRO
POSED SunroE:NA Fon REconorxo OF PRESIDEXTIAL CoNVr~RSATIO.NS 
AND OTHER TorNos NECESSARY FOR THE CoMMITrEE's INQUIRY INTO 
ALLEGED ABUSE OF IRS ',. ,,:' 

The following sets forth the facts and bases underlying the proposed 
subpoena dated June 24, 1974 for recordings of Presidential.conver
sat~o!1s ai!d (!ther things necessary for the ll~use J uc}iciary .9ommit-, 
tee·s mqmry rnto alleged abuse of IRS. · 

(1) Conversation on September 15, 1972 among the President, H.R. 
Haldeman and John Dean, from approximately 6 :00 p.m. to approxi-
mately 6 :13 p.ni.1 . , . 

According to an affidavit of SSO·-Minority Counsel Fred, Thompson, 
he was informed in or about early June 1973 by J. fTed Buzhardt,-then 
Special Counsel for the President, that during the September 15, 1972 
meeting Dean reported to the President on the IRS investigation of 
Larry O'Brien. (4 SSC 1794-96) __ . 

On May 28, 1974·, the "\V'atergate Special Prosecutor moved Judge 
Sirica for an order that the recording of this portion of the conversa
tion of September 15, 1972, and the notes of Haldeman relating 
thereto, be turned over for presentation to the appropriate grand 
juries, on the basis that the recording is relevant to alleged '\V'hite 
House attempts to abuse and politicize the IRS. According to the 
supporting affidavit of Special Prosecutor Leon Jaworski dated 
May 28, 1974, evidence assembled by his office substa1;1tiates all_egations 
that in September 1972 the "\V"hite House presented lists of·"enemies" 
to the IRS with the direction that they be audited or otherwise 
harassed, and that in August and September 1'972 the White House 
unlawfully attempted to have the IRS investigate Larry O'Brien. 
After listening to the tape of "t'he -September 15, 1972 conversation, 

11 The Committee has in its possession a tape of that portion of the September 15, 1972 
conversation among the President, Haldeman and Dean which took pl<aee between 5 :27 
p.m. and a.pprox1mately 6 :00 p.m, It also has in its possession •a tape of a portion of a 
eonvers•atlon between the President and Haldeman on September 15, 1972 from approxi
mately 5. :12 p.m. to 5 :27 p.m. 

(272) 
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Judge Sirica orally granted the motion of the SEecial Prosecutor on 
June 7, 1974. On June 12, 1974, the Court ordered that the recording 
of the conversation from 6 :00 p.m. until approximately 6 :13 p.m., and 
the notes taken during that conversation by H. R. Haldeman, be made 
available to the Special Prosecutor. The President, through his 
counsel, filed a notice o:f appeal of that order on June 14, 1974. 

Dean has testified before the SSC that during the meeting on 
September 15, 1972, with the President and Haldeman, they discussed 
using the IRS to attack their enemies. According to Dean's testimony, 
the President said that Democratic administrations used the IRS in 
the past and that after the election they would get people who would 
be responsive to White House requirements. Dean testified that at 
that point in the discussion Haldeman started taking notes. ( 3 SSC 
958; 4 SSC 1479-80, 1535) Haldeman testified that there was dis
cussion about the Democratic orientation of the IRS and the reluc
tance of the IRS to follow up on complaints of possible violations 
against people who were supporting opponents o:f the White House, 
and of cleaning house after the election. ( 7 SSC 2889) 

In addition, other materials presented to the Committee in Execu
tive Session further support the relevance of the recording of this 
conversation to the Committee's inquiry. 

(2) Conversation on September 15, 1972, between the President and 
H. R. Haldeman between 4 :43 and 5 :27 p.m. (Ronald Ziegler was 
present between 4 :43 and 4 :49 p.m.) 

On September 15, 1972 the indictment of the seven defendants in 
United States v. Liddy, charging violations with respect to the 
break-in at the Democratic National Comm.ittee headquarters was 
announced. The House Judic~ary Com~ittee has p_reviously obtaine~ 
a tape recording of the portion of this conversation from approxi
mately 5 :12 to 5 :27 p.m. This port~on of the conversation relates to 
the use of the Internal Revenue Service. 
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COPY 

BY AUTHORITY OF THE HOUSE OF REPRESENTAT!VES OF THE CONGRESS OF THE 
UNITED STATES OF AMERICA 

You are hereby commanded to summon. -- --------

-Ri~4 H.--Ni-S0'&•---Pr-Uent--<>f -th• United--8-t&tffc-<!>f-AM.-1ee1---er--,. · 
•u.bordinat• ofUc.r, officbl or e.mployH with cnatody M' c:ot1trol of 
-~-~• 4-orf.i...l--ia---tbe--attached- •ohfful.•1 --- -·- ------- - -- ---- ---- - · · -- -· 

to be and arrear before the -- - ec-itt-ff .- the--Jud!du:7 - --- - - - --- -----· ----··--·-

f'~e of the House of Representatives of the United States, of which the 1 fon. --·----- _ 

P&ial' 'Ii'. a,,,1-1_, -Jr.---------- - -- -----··· ·-· .......... is chairman. lltt·-to--ltrittg-Y.l.tb ---

_hta Lh.a...thinp. •pH1f1ed in .tbAt ach•dulA..a.t.tacba,l hu-Uo- a:;4 ,uu .a put--

hareo.f~----····· -·--

in their chamber in the city of Washington, on . -0~ k!on--------· 

Witness my hand and the seal of the House of Representatives 

of the United State$, at the city of Washington, this 

___ ,_ _____ d.y r,,----~--------· ,.,._ 
______________ ~u _ {c( _______________ _ 

Peter V. Rodino• Jr• Cltainnon. 

Attest: /~~ On behalf of Richa,:d M. Nixon, President ~J: of the United States of America, I accept 
·--··---·•------ ----- ... --------$ervice of the original subpoena, of 

Ocrt. whi tti foregoing is a copy. 

;=.,-1974.,{ ,,-: 
~/l,~ &a..... 

JAMES D. St. CLAIR 
SpecialtCounsel to the President 
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SCHEDULE OF THINGS REQmRED To BE PRODUCED PURSUANT TO 
SUBPOENA Of THE COMMITTEE ON THE JUDICIARY 

A. All tapes, dictabelts, other electronic and mechanical recordings, 
transcripts, memoranda, notes and other writings and things relating 
to the following conversations : 

1. Meeting among the President, Charles Colson and H. R. 
Haldeman on June 23, 1971, between 11 :39 a.m. and 12:41 p.m. 

2. Meeting between the President and Charles Colson on June 
28, H>71 between 6 :50 and 7 :25 p.m. 

3. Mc>eting among the President, Charles Colson and H. R. 
Haldeman on ,July 1, 1971 between 10 :28 and 11 :49 a.m. (John 
Ehrlichman was present between 10 :58 and 11 :49 a.m. and Henry 
Kissinger was present between 11 :22 and 11 :24 a.m.) 

4. Meetings between the President and John Ehrlichman on 
September 7, 1971 between 8 :33 and 10 :35 a.m.; on September 8, 
1971 bet\yeen 3 :26 and 5 :10 p.m.; and on September 10, 1971 be
tween :3 :03 and 3 :51 p.m. 

5. 1\fpeting among the President H. R. Haldeman and Charles 
Colson on September 7, 1971 between 10 :37 a.m. and 12 :00 p.m. 
ancl telephone conversation between the President and Charles 
Colson on September 10, 1971 between 3 :53 and 4 :17 p.m. 

6. Meeting between the President and Henry Petersen on April 
19, 1973 between 10 :12 and 11 :07 a.m. 

7. :Meeting between the President and Richard Kleindienst on 
.April 25, 1973. 

B. All memoranda, correspondence, papers and things prepared by, 
sent to, rt'c0fred by, or at any time contained in. the files of Charles 
Colson, H. R. Haldeman, John Ehrlichman, Egil Krogh and David 
Young, to the extent that such memoranda, correspondence, papers 
and things relate or refer directly or indirectly to the origin or to the 
activities of the "\Vhite House Special Investigations Unit. These mem
oranda, correspondence, papers and thinp;s include, but are not limited 
to, all l1andwritten notes of John Ehrliclunan produced by the ·white 
House on June 5 and June 6, 1974 pursuant to an order of Judge 
Gerhard Gesell in United States v. Ehdichman (D.C.D.C. Cr. 74--116). 

C. Handwritten notes of John Ehrlichrrian of a meeting on July 12, 
1971 among the President, John Ehr1ichman and Robert Mardian. 

MEMORANDUM SETTING FonnI FACTS AND BASES UNDERLYING PRO
POSED SUBPOENA FOR RECORDINGS OF PRESIDENTIAL CONVERSATIONS 
AND On-tER THINGS NECESSARY FOR THE CoMMITrEE's INQUIRY INTO 
DOMESTIC SURVEILLANCE ACTIVITIES 

The following sets forth the facts and bases underlying the pro
posed subpoena dated June 24, 1974 for recordings of Presidential 
conversations and other things necessary for the House Judiciary 
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Committee's inquiry into Domestic Surveillance activities and their 
aftermath. 

PaFt A of the proposed subpoena regar<ls tape re~o1"dings and o~1:ier 
rnat.£,rials respecting the ,following speeificcl convC'rsn;tion~.:: 

( 1) Meeting among the President, Charles Colson and H. R. Hald<'-
man on ,Tune 23, 1971, between 11 :39 a.m. aml 12 :-11 p.m. . 

The President' met with Colson and Haldeman from 11 :39 ,a.m. to: 
12 :41 p.m. Two davs later Colson sent to Haldenmn a i:nemorand111n: 
dctaiHng the political gains to be derived from l he prose<'ntion of 
Dan:iel Ellshcrg·. Charles. Colson. snbmitte<l an affidavit :in Tl1:1ited 
8trtfes v. Elirlir111nan (1>.C, D.C. Cr. 74-1 W) dat<'c1 Api;il 2!), 1!17-1- in 
whid1 Coh,on stated that jn m(•d ing-s dnring 1hjs period the Presidmt 
rep<'atedly <'mphasized the gravity of the leaks and his concern about 
Ellsbe.rg. . 

(2) :\leeting between th<' President and CharJ~,s ('nlson on ,Jun!-' 28, 
1 !)71 bPtween 6 :GO and 7 :25 p.m. . . 

Tl1 i::; is the first mectinp; h<'twern the Preside1 it and .Colson following 
Cobo1t's ,Junr 2/'i, 1!)71 mcmornmlurn. Daniel- Elfsberg was indicted on 
this dale u.nd sun·oiH1Prct1 t:o federal nnthorit.ies. 

( ::J) ,'1C'eting :1n10ng the Prrside:nt. Chnrles Colson and H; R. .HaldC\
mau on .Tuly I, JD71 bet we0n 10 :28 and 11 :-Hl a.m. ( ,folm 1,hrhehman 
was JH'Psrnt bet WN'll 10 :58 and 11 :49 a.m. nnd Henry Kissinger was 
prcsc·nt bet ween 11 :22 and 11 :24 a.m.) : 

Cobon·s affidavit of April 2!), l!l74 filed in United State8 v. Ebdirh
mrm. slat.es that in a met>tfog lwtwecu the Preside11t, Ifaldt'num nnd 
Colson foe Prcside1tt issue:d dhwtions to stop spcmHy 1e,i,ks at a 11 
cost. This is also the dny that. Col~on eallc•rl Howanl .Hunt. to discuss 
the PPnl aµ:on Papers and DaniP.1 Rllsherg and in a mernorandnm for
warding a tr:mscript of that convel'sation to Ifaldt>nrnn, Colson re
ferred to a preYious diseussion between Haldemnn aml Colson. 

(-1) i\foetinl!S between the Prrsideni and ,Tolm J%rlichman on Sep
tembC>r 'i, mil between 8 :33 and 10 :35 a.m.: on fkptembrr S, Hl7 l be
twPrn 3 :~6 and 5 :10 p.rn.; and. on September 10, l!J71 b<'tween 3 :03 
and 3 ::'Sl p.111. . · . , 

According to the testimony of John Ehrlichmnn (.Tohn Ehrliehnrnn 
testimony; Grand ,Jmy, Pco7Jle v. Ehrlicl11nan,. ,June 8, Hl7:3., 604), 
and his logs, these. are the fil'st me:etings betwt'Pn the PrPsiclent and 
Ehrhrhninn following the Fielding brrak-in. On Scptt>mher 8, Ehrlieh-, 
man nwt with Egil Krogh :;md David Young ( who headed t.he.PJmnb
bers 1mit) at 10:45.a.m. and later in the day, behwcn 3:2[).and 5;:10 
p.m .. nwt with the Presid(mt. On September 10, Ehrlichma11 went di
rectly from a meeting with thC' Prcsid<'nt betwet>n ,:1 :03 and 3 :JS,l, p.m. 
to meC't ,yith Krogh and Young. (Meetin~s and conwrsations_bet.ween 
the ]?resident and Ehrlichman, furnished by the ,vhite House and 
,JohnEhrlichmanlogs). , · - . >:flc• . 

( ;'i) :Meeting among th<' Pn·sident, H. R. Hald<'mau and Charles Col
son on September 7, 1971 betWC'C'n 10:37 a.m. and 12 :00 ,p.m. and tell•
phmw conversation between ,the President and Charles Colson• on 
SeptembC'r 10, 1971 betwet'n 3 :53 and 4,:17 p.m. , - . , . 

According to the log of meetings and conversations between thC' 
President and Colson, and Charles Colson's log-, these are the first 
meetings between the President and Colson following the Fielding 
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brea~-in. The meeting on September 7, 1971 immediately followed a 
meetmg between the President and Ehrlichman. On September 10, 
1971 the President talked to Colson immediately followino- the Presi
dent's meeting with Ehrlichman. Ehrlichman met at 4 :00 p.m. with 
Kro~h and Young and Colson met with Young at 8 :00 p.m. 

( 6 J Meeting between the President and Henry Petersen on April 
19, 1973 between 10 :12 and 11 :07 a.m. 

The President, by letter of April 29, 1974, forwarded to Judo-e 
Gerhard Gesell in United States v. Eh1Hohm-an a transcript of this 
conversation between the President and Henry Petersen durina which 
there was a discussion of the Fielding break-in. In his letter th~ Presi
dent stated that if the Judge desired to hear the tape itself, arrange
nwnts could be made with the President's Counsel. Materials in the 
possession of the Committee indicate that the President discussed in
ternal security considerations. 

(7) Meeting bet,veen the President and Richard Kleindienst on 
April 25, 1973. 

Richard Kleindienst has testified that he met with the President on 
April 25, 1973 at the ,n1ite House to advise the President to send in
formati<?n about}h_e F_ielding ~reak-in to ,Judge Byrne in the Ellsberg 
C'ase. (H1C'hard l\.lemd1enst testimony, 0 SSC 3574-75, 3607). The Pres
ident has stated that Kleindienst came to see him and the Presidmt 
instructed that the Justice Department memoranda relating to the 
break-in be filed with the Court in Los Angeles. (President Nixon's 
statement, May 22, 1973, 9 Pres. Docs. 696). 

Part B of the subpoena requests the following materials: 
All memoranda, correspondence, papers and things prepared 

by, sent to, received by or at any time contained in the files of 
Charles Colson, H. R. Haldeman, John Ehrlichman, Egil Krogh 
and David Young to the ext<>nt that such memoranda, correspond
ence, papers and things relate or refer directly or indirectly to 
the activities 0£ the ·white House Special Investigations Unit. 
These memoranda, correspondence, papers and things include, 
but are not limited to: 

(1) All handwritten notes of John Ehrlichman produced 
by the White House on June 5 and June 6, 1974 pursuant to 
an order of Judge Gerhard Gesell in United States v. Ehr
lichman (D.C.D.C. Cr. 74-116). 

(2) Handwritten notes of John Ehrlichman of a meeting 
on July 12, 1971 among the President, John Ehrlichman and 
Robert Mn.rdian. 

Part B of the subpoena seeks materials in the files of specified 
White House sto ff members relating to the activities of the White 
House Special Investigations Unit; the White House staff members 
listed in Item B were involved in activities relating to the Special 
Investigations Unit. 

Item B refers to the handwritten notes of John Ehrlichman with 
respect to certain specified meetings. They were produced by the White 
House on June 5 and June 6, 19'74, pursuant to the Order of the Court 
and arrangements with the White House in United States v. Ehrlioh
raan (D.C.D.C. Cr .. 74-_116). in which. EhrFchman ~s c!1arged w~th 
perjury and other v10lat10ns m connection with the F1eldmg break•m, 
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In an affidavit dated June 12, 1974, Fred Buzhardt, Counsel to the 
President, acknowledged that these materials bore on the issues in 
that trial. 

Item C refers to handwritten notes by John Ehrlichman of' a. meet
ing on ,July 12, 1971 among the President, Ehrlichman and Robert 
Mnrdian. Ehrlichman has requested these notes in connection with the 
forthcoming trial in U1iited States v. Elirlickman, but the White 
House has refused to produce them. An index supplied by the v\Thite 
House sets forth that the subject matter on these notes concerns "na~ 
tional security wiretaps." Robert Mardian has testified that on ,Tuly 
12, 1971 the President instructed him to pick up the logs and records 
of the 1969-71 wiretaps from William Sullivan of the FBI and. deliver 
those documents to John Ehrlichman. (Mardian, 6 SSC 2405-08). 
Ehrlichman has testified that the President asked him to take custody 
of the wiretap records ( Ehrlichman, 6 SSC 2534). 
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SPPPLE\IEXTAL, .UlDITIOXAL, SEPAR.~TE, 
DISSENTIXG, MINORITY, INDIVIDUAL, 

A:SD CONCURRING VIEWS 
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CONCURRING VIEWS OF MESSRS. RAISBACK, FISH, 
HOGAN, BUTLER, COHEN AND FROEHLICH 

For reasons we articulated in debate before the Judiciary Com
mittee, the undersigned voted to recommend Articles I and II to the 
House. ,v-e agree in substance with this Report as it relates to those 
two articles. However, lest anyone infer that we agree without reser
vation to every point made, and given the lack of adequate time to 
prepare a. detailed response to such points, suffice it to say that we do 
not necessarily agree that there is clear and convincing evidence to 
support every conclusion contained in the Report or that every fact 
referred to is necessary or relevant to support such articles. 

(281) 

ToM RAILSBACK. 
HAMILTON FrsH, Jr. 
LA WREN CE J. HOGAN. 
M. CALDWELL BUTLER. 
1iVILLIAM s. COHEN. 
HAROLD v. FROEHLICH. 
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ADDITIONAL VIEWS OF 
MESSRS. BROOKS, KASTENMEIER, EDWARDS, CONYERS, 

EILBERG, SEIBERLING, DANIELSON, RANGEL, MS. 
JORDAN, MS. HOLTZMAN, AND MR. MEZVINSKY 

On two occasions, Richard M. Nixon has taken the oath set forth 
in tho Constitution of the United States to which all Presidents must 
swear. In that oath Richard Nixon promised to "faithfully execute 
the Office of the President of the United States." He swore to "pre
serve, protect and defend the Constitution of the United States." He 
promised to "take care that the Jaws be faithfully executed." 

In each of these areas Richard Nixon has violated his solemn ob
ligation to the American people. The evidence is overwhelming that 
Richard Nixon has used the Office of President to gain political ad
vantage, to retaliate against those who disagreed with him, and to 
acquire personal wealth. To achieve these objectives he chose a course 
designed to obstruct the administration of justice, to misuse the func
tions of agencies of the Federal government, and to abuse the powers 
of his office in a manner that threatened the sanctity of our democratic 
form of government and the constitutional rights and safeguards of 
every American citizen. 

Richard Nixon obstructed the due administration of justice by 
covering up "'White House involvement in criminal activities. He at
tempted to prevent the Federal grand juries, Federal prosecutors, the 
Department of Justice and the Congress of the United States from 
:fully investigating those criminal activities and taking appropriate 
action. He concurred in the perjury of witnesses, participated. in the 
payment of money to purchase silence, refused to produce evidence, 
interfered with the Office of the Special Prosecutor and discharged 
the Special Prosecutor for pursuing the course of justice too 
forthrightly. 

Richard Nixon attempted to use the Internal Revenue Service to 
harass his enemies and to favor his friends. He directed the Federal 
Bureau of Investigation and the Secret Service to engage in illegal 
wiretapping. He endeavored to use the Central Intelligence Agency 
to sidetrack the Federal Bureau of Investigation's investigation into 
the illegal entry of the N ationa1 Headquarters of the Democratic Na
tional Committ~e. :ij:"e authorized a domestic intelligence operation 
that would have suspended the constitutional rights of all Americans. 

Richard Nixon has continually refused to cooperate with the Con
gress of the United States in the exercise of its constitutional respon
sibilities. He has concealed information legitimately subpoenaed by 
the Congress and its committees. He has supplied misleading informa
tion to the Congress and the American people; and he has knowingly 
permitted his aides and appointees to testify erroneously and dis
honestly before various cq,ngressional committees. 
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For these activities the House Judiciary Committee has recom
mended three articles of impeachment against Richard M. Nixon. 
These articles are fully supported by the evidence presented to the 
Committee. They do not, however, include all of the offenses com
mitted by Richard Nixon for which he might be impeached, tried and 
removed from office. 

There is ample evidence that Richard Nixon has violated the Con
stitution and the la,Ys of the United States in nn effort to enrich him
self at the cost of theAmeriean taxpayer. · 

Shortly after his election in 1968, l\Ir. Nixon purchased three private 
homes. Ile tlwn prevailed upon agrnf'ies of the Federal govl'rnnwut 
to spend thousands of dollars of public fnnds at those p'roperties. 
Intensfre i1wrstigations hy lhe House Govermnent Opu:ntions Com
mittee, the Gt>iwral Accounting Office, the ,Toint Committe.e on In
ternal Hm·emm Taxation, nnd tht> U.S. Internal RcvPnue 'Service 
hwe conclmled t.hat many of these expcrn.lihfft>S were for ~fr. Nixon's 
personal benefit and served no proper government function. · 

To predude foe possibility that. a Prcsicl<'nt might, because or 
personal financial considerations, cit.he!' miSUS(\ tbr oflicn foj, his own 
benefit 01· be held hostage to a hostifo Congress, the drafters of our 
Constitution pnwided: · 

'.rhe President slmll, at statetl times, receini for hi~ serdce, a, crnnprnsa;Lion, 
which shall neither be increasNl uor climiuis!IN1 duri11g the p<:riml for which 
he shall haYe l>e"n c•lecled, an,l he shall not rt>ceivc• within that p(•riol1 any 
other emolument frnrn the Unltn,1 ~tates or any of.them of them. 

The meaning· of this clanse ·is· both· clm\r nnd t-t>rtain. Alexander 
Hamilton, writing in the F,xleralist Papers 1V'o. 73; succinctly stated 
its purpos0 ns follows: ' ' · 

It is impossih!e to imagine m1'r 41i:ovision which would han:i been mon' eligible 
than this. 'l'hc legi;;lnfm'e, 011 the' ap'pointnwnt of a l'rl'SirlC'nl, is one(~ fo1· all to 
declare what slrnll be the com1wnsation for his sm•viceR durihg tlie time for 
which Ile shall haye l.Jeen elect0d. Thi,i clone, they will· have no power to alter 
it, Pither hy increase or diminnti9n. till tt new. p(,'rio(l. of service lly a new 
elC'ction comm<'nccs .... Neither the Union, nor any oJ its meml>lc'rs, will hEJ 
at liberty to give, nor win he lie <1 t liberty to receive,. any other emolument than 
that which may have been deter~ninecl by Ilic first act. 

During hjs term of officC', Richard Nixon haR rE'ceh·ed a sfotecf_ 
compensation for his servit-es as Chid IE.xccnti\·c Officer of our gov
ernment, inf'lnding a salary of $200,000 eaeh year and a11 a.mrnal 
expense account of $50,000. Ch'nrly, the payment ·of thousands of 
do1lars by the 1''ederal go.-emment for new heating systems, remodel
ing den windows, a sewer line, boundary smTeys, landscape main
tenance, sprinkler systems, und a sluillle board court constitutes addi
tional "emoluments:" ·· · · 

In its audit of l\fr. Nixon's income tax reh1rns for 1969 through 
1912, the Internal Revenue Service concluded that: · . · 

' ' ~ f 

In view of ,the taxpayer's relationship to the United States Government -as 
its Chief Executive Officer, Ute a.bove items constitute a£1ditional compensat-ton 
to 11,·i,rn for tTie performance of his .~ervices tor the Govcrnm.ent. . 

In addition to receiving unlawful emoluments while .in office, ·~i. 
Nixon has attempted to evade the payment of his lawful taxes. ;:('here 
is substantial evidence that when l\fr. Nixon signe¢l his, Federal income 
tax returns for 1969, 1970, 1971 an,d 1972, he knowingly attested to 
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:false information intending to defraud· tlie American people of ap
proximately one-half million: ddHars. On his tax returns for those 
years, he claimed an unlawful deduction for a charitable contribution 
of his pre-presidential papers when, in fact, no such gift had been 
made. He or his agents manufactured misleading and dishonest docu
ments to support the deduction. As a result of attesting to false infor
mation, Mr. Nixon, :for two consecutive years, reduced his tax liability 
to less than $1,000 on income of approximately one-quarter million 
dollars a year.· 

The Internal Revenue Service has also established that Mr. Nixon 
unlawfully reduced his taxes by failing to report certain income from 
the sale of properties in California, New York and Florida. The 
Senate Select Committee has documented Mr. Nixon's failure to report 
as income the receipt -of $5,000 of campaign funds used to purchase 
platinum and diamond earrings for his wife's birthday present. The 
Senate Select Committee also determined that $45,000 was paid per
sonally by C. G. Rebozo for improvements at Mr. Nixon's Key Bis
cayne vacation retreat at a time when Rebozo's personal financial 
records indicate that he did not have that much money available. 
Mr. Rebozo avoided being served with a subpoena for the informa
tion needed to determine the source of those funds by leaving the 
United States during the final days of the Senate Select Committee's 
existence. 

The refusal of Mr. Nixon and his associates to cooperate with efforts 
to determine the legality of his tax returns led the Commissioner 
of Internal Revenue Service to refer the matter to the Special Prosecu
tor for presentation to a grand jury. The IRS Commissioner said; 

We have been unable to complete the processing of this matter in view of 
the lack of cooperation of some of the witnesses and because of many incon
sistencies in the testimony of individuals presented to the Service. The use of 
grand jury process should aid in determining all of tlle facts in this matter. 
It is our opinion that a grand jury investigation of this matter is warranted, 
and because this inwstigation will involve presidential appointees, we believe 
it would be appropriate for it to be carried forward by your office. 

The three articles of impeachment adopted by the House Judiciary 
Committee provide ample reason for exercise of the impeachment 
and removal power of Congress. In addition to these, however, the 
Committee should have adopted an article citing Mr. Nixon for viola
tion of the emoluments provision of the Constitution and violation 
of the tax laws of the United States. 

A number of Members of the Committee a!ITeed that Mr. Nixon 
had "set a very sorry example," or that he "did knowingly underpay 
his taxes in the four years in question by taking unauthorized deduc
tions," or that he was "guilty of bad judgment and gross negligence." 
Those Members, however, for reasons of their own, chose not to 
view such actions on the level of impeachable o:ff enses. That, of course, 
is a matter for each Member to determine. For myself, I find that 
these offenses bring into focus, in a manner every American can 
understand, the nature and gravity of the abuses that permeate 
Mr. Nixon's conduct in office. 

The integrity of the Office of President cannot be maintained by 
one who would convert public funds to his own private benefit and 
who ,would refuse to abide by the same laws that govern every Amer-
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ican taxpnyt>i·. ,\11 doubt should be remon·d that tnw Am0ric:u~. even 
if he be Pt·(•~ident, can disn,µ-nrd the la:ws and the Constitni1011 of 
the Unite<1 Statt·~ with impnnit~'. 

.T .\('K BROOKS. 
Bon K.\STE".',;:\H:IER. 

T>n"\ Bnw.\ROS. 
,Tonx Co:NYl:R~. ,JR. 
,luSHF.'I. En,nERG • 
• Toux F. ~Eim,:1:LING. 
( i-Eomn:: E. Jh-.; rn1,-,ux. 
C. B. R1:s;GEL. 
B.rnBAR 'I. ,T ORD AN. 
EuzABETH Hovrzl\IAN. 
EDWAIW .l\hzn:--;-.KY. 
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SUPPLEMENTA.L VIE,YS OF MR. ED"WARDS 

I fully and without reservation concur with the majority views of 
this report. I add supplementary YiPws only to emphasize that there is 
n, profoundly important aspect to the griernus and sustained miscon
duct of ::\Ir. Nixon that in mv opinion constituted a grave threat to the 
liberties of the ~\merican people. 

In his attempts to sub-vert the processes of representative govern
ment and the guarantees of the Bill of Rights, Mr. Nixon and his 
associates used repeatPCl1v the justification he described as "national 
security". · 

It was a familiar theme, referred to by James ::\Iadison in a letter to 
J efl'erson in 1786. "Perhaps it is a universal truth'', wrote the author of 
the Bill of Rights, •·that the loss of liberty at home is to be charg-ed to 
the provisions against dangers, real or pi·etendecl, from abroad:" 

Sad episodes in our history reflect that we han' not always paid heed 
to Madison's warning. During ,v orld ,Yar I U.S. Attorney General 
Palmer jailed thousands of innoce11t ~\.mericnns for conduct and words 
clearly legal but, in Pa,lmer's -riew, a threat to "national security". 
During ,Yorkl ,Yar II thousands of loyal ,Japanese-,\mericans were 
illegally incarcerated in concentration camps for the same specious 
reason. And the era of the Korean ''-r ar was blighted by Senator Joseph 
::\IcCarthy. the ~edition conYictions, and the cruel antics of the House 
Pn-..:\merican Actfrities Committee, all in the name of "national 
security''. 

It was less than 4 months aft<:r his inauguration that Richard Nixon 
began to use the notion "dangers from abroad", or "national security" 
to assault rights of Americans which are protected by the Constitu
tion. 

In mid ::\fay, 1969, he ordered the first of 1i wiretaps of newsmen, 
broadcasters, 'government employe<•s and prirn.te citizens. His justifi
cation for the first few was ''national security'', in his view endangered 
by newspaper accounts of the secret and illegal bombings of Cambodia. 
Some were instituted for no possible national security reasons and 
were continued until 1971 for personal and political purposes. No leaks 
of classified information were <'Yer discovered by these wiretaps. 

The majority vif'w of this report relates in frightening detail how 
this pattern of conduct <'ontinned. The \.Vate.rgnte cover-up began with 
Nixon's direction to the F.B.I. through the C.Iu\. to suspend its 
investigation because of "national security". The F.B.I. was told to 
"lay off" the Fielding burglar)' because of "national security". The 
·white House secret police, The Plumbers, were established for "na
tional security". The Huston Plan, authorizing the F.B.I. and other 
Federal agencies to engage in burglary, mail covers, wiretapping and 
other illegal activities was approved by President Nixon for "national 
security"-

(287) 
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I found it immensely disturbing that the talented and distinguished 
counsel for ::\Ir. Nixon in -the impeachment inquiry supported the view 
that the mere invocation of the catch phrase "national security" justi
fied illegal wiretaps and personal surveillances. Indeed, he told the 
Judiciary Committee that in his Yie,,.. a President should be impeached 
for not proceeding as Mr. Nixon did. 

So, I am writing these supplementary views to emphasize the ur
gency of Madison's two-hundred year oki warning. Congress, the press, 
and indeed all of the American people must be \·igilant to the perils of 
the subversive notion that any public official, the President or a police
man, possesses a kind of inherent power to set aside the Constitution 
,vhe.never he thinks the public interest, or "national security" warrants 
it. That notion is the essential postulate of tyranny. 

DoN EDWARDS. 
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.ADDITIOX .AL VIE'\YS OF :\IR. CONYERS 

The Jndicinry ('ommittee undertook this impeachment inquiry with 
a clear recognition of the gra\'ity of its responsibility to the Conrrress 
and the Constitution. Our task was unique. in modeni history and ~om
plicated by the shvl'I' ,might of the evillence to be evaluated. But the 
pro<:>ess of impeachment is not, and was ne,·er intended to be, familiar, 
convenient. or comfortable. It ,,.as framed with the intention that it 
be used only as a last constitutional 1-esort against the danger of 
exerntive tyranny. The Congress should not lightly interpose its judg
ment between the President and the people who elect him, but we 
cannot avoid our duty to protect the people from "a long train of 
.\.buses and Psurpations." 

Impeachment has been simply but most act:urately described as 
the great guardian of the purity of the Constitution. As such, the 
end of impeachment-trial and removal from office-i~ wholly unlike 
the end of conYiction for a criminal offense, which is punishnwnt. In 
the latter case, a citizen is stripped of the liberties the Constitution 
grants him as a matter of right as the price he must pay for wronging 
society .• \ removed President, h°'rnrnr, may not suffer such loss. He 
must surrender the pcmers of the office entrusted to him hy the people 
for using them to nndPrmine the freedoms he swore to protect; only 
then is he subject to the normal processes of criminal Jaw. This dualjty 
puts the roles of the Congress as a constitutional tribunal and the 
more common tribunals in perspective: the former is to assess his 
offenses against the C-0nstitution; the latter, his offenses against the 
laws that execute the Constitution and govern the people. 

The articles of impeachment recommended by the Committee, 
although narrowly drawn, are fully consistent with our constitutional 
responsibility. There is clear and convincing proof that Richard Nixon 
violated his oath of office and committed hi~h crimes and misdemeanors 
which jeopardized the liberties of the people. In calling him to account, 
we also re-establish the proper parameters of presidrntial conduct. 
It is essential, therefore, that the record of our inquiry be complete so 
that no future president may infer that we have implicitly sanctioned 
what we have not explicitly condemned. 

President :Kixon's determination to Vietnnmize the Indochina war 
led him to conclude that the infiltration of men and supplies through 
Cambodia and Laos had to be interdicted. This could have been done 
by bombing North Vietnam, but at the cost of destroying the fragile 
Paris Peace talks, then in progress. His only recourse, given his 
assumptions, was to 1bomb the supply routes in Cambodia which led 
into South Vietnam. At the same time, he apparently realized that 
public disclosure of such bombing would create a firestorm of Congres
sional and public protest. 

In a desperate attempt, therefore, to achieve what he euphernis-
{289) 
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tically called "peace with honor," he committed the massin' destruc
tiveness of American air power to yet another country, and attempted 
futilely to conceal his actions :from the Congress aiid the .\merican 
people. Whl'n the Cambodian bombing was first reported, he did not 
respond ,vith a full public disclosure. Instead, he authorized a pro
gra1~1 of ·wiretapping, not merely of reporters but of goYernrnent 
officials as ,vell. 

In retrospect, the logic of the vVhite House becomes clear : Viet
namizn.tion required the bombing of Cambodia, which in turn required 
secrecy at all costs. The pressures of concealment led in turn to a spirit 
of distrust within the administration which spread as the President 
and his aides became increasingly enmeshed in the sna.re of lies and 
half-truths they had themselves created. Having decided that the 
people and the Congress could not be trusted with the truth, Mr. 
Nixon's distrust was soon extended to his own foreign policy advisors 
and assistants. 

The authorization and concealment of the Cambodian bombini, and 
the means he employed to prevent its disclosure, illustrated m the 
very first months of his administration that the Presidrnt was pre
pared to do anything he considered necessary to achieve his objectives. 
To defend both the bombing and the subsequent wire-tapping, he in
voked the concept of national security, a convenient rationalization to 
be used whcrn:•re1· the occasion demanded an explanation for some con
cealed governmental conduct. The imperial presidency of Richard 
Nixon came to rely on this claim as a cloak for clandestine activity, and 
as an excuse for consciously and repeatedly deceiving the Congress 
and the people. 

The evidence presented to this Committ<'(' demonstrates that the 
President's invocations of national security were often used as a shield, 
motivated primarily by a desire to protect himself from personal and 
political embarrassment. He would have us believe that he could not 
disclose the existence of the Plumbers, or the break-in of Dr. Field
ing's office, or the falsification of State Department cables, or even 
the Cambodian bombing itself, because to have done so would have 
jeopardized national security. 

Once in the White House, Mr. Nixon turned on his critics with a 
vengea11ce, apparently not appreciating that others could strenuously 
disagree with him without being- either subversi,·e or revolutionary. 
He took full advantage of the FBI' s willingness to inrnde people's 
private lives ·without legal justification and without regard for their 
civil liberties. This willingness was documented during Congressional 
Black Caucus hearings on governmental la.wlessness in ,June, 1972, 
which re.vealed that the files of the FBI and the Secret Service are 
laden with unverified information, often inaccurate and slanderous, 
on thousands of citizens, particularly Blacks, who ha,~e had the 
temerity to speak out against radsm, injustice, or the Indochina war. 
This surveillance of government critics by the FBI began, of course-, 
before l\fr. Nixon took office, but his administration gave renewed ap
proval to some of the ugliest abuses of governmental power. 

Obsessed by the notion that the disruptive activities of the Blacks 
and students "·ho criticized him were receiying- foreign support, he 
repeatedly demanded that the FBI and CIA conduct extensive investi-
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gations to verify this potential conspiracy. But, even with additional 
authority conferred on these agencies, their reports continually indi
cated that his fears ·were unfounded. The ina.bility of the FBI and 
CIA to substantiate the President's conviction that many of his crit
ics were engaged in subversion or interrnttional conspiracy led him to 
increasingly question their operational efficiency. 

Hence, the Pre;sident's approval of the Huston plan in July, 1970, 
represented nothmg more than an extension of an alreadv demon
strated willingness to harass and spy on his political oppone'nts. Even 
if the Huston plan itself was subsequently tabled, its ,-pirit lin·d on in 
the ·white House and soon took tangible form \\·ith attempts to use the 
Internal ReYenue ~c•1Tice for discriminatory personal arnl political 
purposes, and with the activities of the Plumbers unit. The Plumbers 
put the essence of the Huston plan into practice and provided the 
President ,vith his own secret intelligence force to investigate his crities 
and discredit them by any means possible, without ev0n t.he most ele
mentary regard for individual prfraey or public morality. 

·with the assistance. o:f the President's closest ach·isors, the I>lumLers 
violated the charter of the Central Intelligence Agency by seeking CL\ 
assistance to impugn the integrity of Senator Edward Kennedy, and 
to assess the administration's potential vulnerabilit.y frcm ITT's Dita 
Beard, whose confidential memo iinplied that a bribe had been offererl 
to settle the ITT antitrust case. They sought to discredit the Demo
cratic party by falsifying State Department cables to implicate Presi
dent Kennedy in the assassination o:f South Vietnamese President 
Diem. They broke into the Los Angeles office of Dr. Fielding in an 
attempt to gain medical information that would defame Daniel :Ells
berg and, through him, the critics of the President's war policies. In 
these ,mys, and perhaps in other ways still undisclosed, they violated 
every canon o:f morality and legality which stood between them and 
their goal o:f discrediting and undermining the President's "enemi.es.:' 

These activities provide part of the basis for the charge in Article. II 
that President Nixon seriously abused the powers of his office. They 
also demonstrate that the break-in and bugging of the Democratic Na
tional Committee, and the subsequent cover-up specified in Article I, 
were not inexplicable aberrations from a standing presidential policy 
of strict adherence to the law. Instead, in proper perspective, the Wa
tergate break-in emerges as only one incident in a continuous course 
of conduct which had its origins in the first months following Presi
dent Xixon's inauguration. The subsequent concealment was intended 
not merely to protect the White House from its complicity in the vYa
tergate incident itself, but to avoid disclosure o:f the entire train of ille
gal and abusive conduct that characterized the Nixon presidency: ob
struction of justice, perjury and subornation o:f perjury, offers 0£ 
executive clemency, attempts to influence a federal judge, destruction 
o:f evidence, disclosure of secret grand jury proceeding;;, withholding 
information 0£ criminal acti-d.ty, impoundment of Congressional ap
propriations, willful tax evasion, possible bribery in connection with 
the ITT antitrust and milk price support decisions, and interference 
with the lawful activities of the CIA, FBI, IRS, Special Proseet1tor, 
House Banking and Currency Committee, Senate Select Committee 
on Presidential Campaign Activities, and finally, the, House Judiciary 
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Committee. In these ways, the President sought to avert disclosure of 
a seamless web of illegality and impropriety. 

That cover-up continued to the end, in that the President attempted 
to deceive the Congress and the American people by concealing and 
misrepresenting his knowledge and participation in these activities, 
and even while resigning, refusing to admit his complicity. Addi
tionally, he withheld necessary information from the Special Prose
cutors and fired Special Prosecutor Cox for his efforts to fully dis
charge his responsibilities. He refused to comply with the legal and 
proper subpoenas of the Judiciary Committee, as charged in Article 
III. He mutilated and destroyed evidence in his possession or caused 
that to happen, and did very nearly everthing in his power to impede, 
delay, and obstruct the proper course of justice. 

In my judgment, this course of presidential conduct, outlined abov"' 
and specified in Articles I, II, and III, provide irrefutable evidence 
that Richard Nixon was not fit to enjoy the trust and authority which 
reposes in the Presidency of the United States. 

But of at least equal importance is the uncontroverted evidence that 
Mr. Nixon authorized an illegal war against the sovereign nation of 
Cambodia, and sought to protect himself from criticism and possible 
repudiation by engaging in deliberate policies of concealment, decep
tion, and misrepresentation. 

On July 30, 1974, I proposed the following article of impeachment: 
In his conduct of the office of President of the United Stah•s, Richard :\I. Xixon, 

in violation of his constitutional oa.th faithfully to execute the office of Presi
dent of the United States and, to the best of liis ability, preserve, protect, and 
defend the Constitution of the United States, and in disregard of his constitu
tional duty to take care 'that the laws be faithfully executed, on and subsequent 
to :\farch 17, 1969, authorized, ordered and ratified the concealment from the 
Congress of the facts and the submission to the Congress of false and misleadini; 
statements concerning tl1e existence, scope and nature of American bombing 
operations in Cambodia in derogation of the power of the Congress to declare 
war, to make appropriations, and to raise and support armies, and by such con
duct warrants impeachment and trial and removal from office. 

~\.!though this article was not recommended by the Committee, it is 
fully supported by the facts an<l the Constitution. 

The President of the United States must exercise on]y those powers 
which are legally and constitutionally his to <'Xerrise, and, by his ac
tions, he must demonstrate due respect for the democratic rights of 
the people and the constitutional responsibilities of the Congress. The 
manner in which the Cambodian 'bombing was initiated, conducted, 
and reported clearly exceeded the constitutional powers of the presi
dency, and presented indisputable evidence of impeachable conduct. 

President ~ixon unilaterally initiated and authorized a campaign 
of bombing against the neutral nation of Cambodia. For the next four 
years, he continually deceived the Congress and the American people 
as to when the bombing began ancl how far it extended. In so doing, 
he exceeded his constitutional power as commander-in-chief. He 
usurped the power of the Congress to declare war, and he expended 
monies for a purpose not authorized or approved by the Congress. In 
so doing, he also denied the people of the United States tlwir right to 
be fully informed about the actions and policies of their elected offi
cials. 
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It is important to note that the £acts pertinent to the Cambodian 
bombing are not in question. On 11 February 1969, General Creighton 
Abrams, Commander of the, United States "l\Iilitary .Assistance Com
mand Vietnam, recommended and requested authorization to conduct 
bombing strikes in Cambodia. Between 12 February and 17 ::\farc.h 
1969, flus request was considered by the President in meetings of the 
National Security Council. On 17 March 1969, President Nixon au
thorized the bombing of Cambodia. 

The bombing began on 18 March 1969 and continued unabated until 
15 August 1973. Fron, 18 :March 1969 to 1 May 1970, when the United 
States initiated ground combat operations in Cambodia, 3

1
695 B-52 

sorties were conducted, during which a total of 105,837 tons of bombs 
were dropped on Cambodia. From the beginning to the end of t,he 
bombing campaign in ~\ugust, 1973, more than 150,000 sorties dropped 
in excess of 500,000 tons of bombs in Cambodia. 

The bombing operations took the form of three different operations, 
code named ".Menu Operation", "Patio'\ and "Freedom Deal". Under 
the :procedures instituted for reporting "Menn Operation" bombing 
miss10ns, the regular operational reports prepared after each mission 
indicated that the strikes had taken place in South Vietnam rather 
than in Cambodia. Most "Patio" bombing missions were not reported 
at all; forty-eight "special" "Patio" strikes were reported as having 
occurred in Laos, rather than Cambodia. The "Freedom Deal" tactical 
air strikes began on 30 June 1970, the date on which the last contingent 
of American ground forces was withdrawn from Cambodia. These 
strikes were reported as having taken place in Cambodia, but in many 
cases, the targets of "Freedom Deal" strikes were not those which were 
authorized and reported. 

Similarly, there is no dispute that the President made a decision to 
keep the bombing secret. When President Nixon approved the first 
bombing strikes in Cambodia, he directed General Earle Wheeler, 
Chairman of the Joint Chiefs of Staff, to inform General Abrams that 
the bombing operations were not to be discussed with any unauthorized 
person, even though this meant circumventing the normal chain of 
command which would otherwise have included the Secretary of the 
Army, the Vice Chief of Staff for the Air Force, and the Commander 
of the Seventh Air Force. 

The President's policy of concealment, deception, and misrepresenta
tion was consistently reflected in his own public statements and in the 
Congressional testimony of his military and civilian subordinates. 

In a nationally televised address on 14 May 1969, two months after 
the bombing in Cambodia began, the President stated, "I have tried to 
present the facts about Vietnam with complete honestr,, and I shall 
continue to do so in my reports to the American people '. 

At a news conference on 8 December 1969, the President asserted 
that the people of the United States were entitled to know everything 
they could with regard to any involvement of the United States abroad. 

At another news conference on 21 March 1970, President Nixon de
clared that the United States would continue to "respect Cambodia's 
neutrality" 
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On 30 April 1970, when the President announced the American in
vasion of Cambodia, he reviewed previous .\merican policy toward 
Cambodia in the following terms: 

American policy since then has been to scrupulously respect the neutrality of 
the Cambodian people. We have maintained a skeleton diplomatic mission of 
fewer than 15 in Cambodia's capitol, and that only since lu,;t Augu;;t. For the pre
vious 4 years, from 1965 to 1969, WP did not have any diplomatic mission whatever 
in Cambodia. And for the past 5 years, we have provided no military assistance 
whatever and no economic assistance to Cambodia. 

For 5 years, neither the United States nnr South Vietnam has moved against 
these enem:v ,mnctuaries because we did not wish to violate the territory of a 
neutral nation. E,·en after the YiPtnamese Comnnmist!:' began to C'Xpand these 
sanctuaries 4 weeks ago, we counseled patience to our South Vietnamese allies 
and imposed restraints on our own commanders. 

011 30 June, the President released a report entitled "The Cambo
dian Operation'' which stated in part: 

For five yt>ars, North Yietnam has used Cambodian territory as a sanctuary 
from which to attad, allied forces in South Vietnam. For five years, American 
and allied forces-to preserve the concept of Cambodian neutrality and to confine 
the conflict in Southeast Asia-refrained from moving against these sanctuaries. 

The e,·idence is unmistakable, therefore, that President Xixon person
ally and directly lied to the American people by repeatedly concealing 
the fact that the United States had begun 'to bomb Cambodia in 
March, 1969. 

The President's public assurances were complemented by the er· 
roneous and misleading statements made to the Congress by his ci
vilian and military subordinates. Such statem.ents \Vere made by the 
Chief of Staff of the Air Force, the Secretary of State, the Secretary 
of the Army, the Secretary of Defense, and the Secretary of the Air 
Force in testimony before'the Senate Committee on .\rmed Services, 
the Senate CommittN· on Foreign Relations, the Senate Committee on 
Appropriations, and the House Committee on Appropriations. 

For example, on 27 April 1970, Secretary of State Rogers testified 
before the Senate Foreign Relations Committee, declaring that, "Cam
bodia is one country where we can say with comple't-P assurance that 
our hands are clean and our hearts are pure ... Our best policy is to 
be as quiet as possible, to avoid any action which appears to violate, 
the neutrality of Cambodia". 

For example, on 16 April 1970, Secretary of the Army Resor testi
fied before the Senate Appropriations Committee that there had been 
no "U.S. Military aid and no Army support for Cambodia" since 
January, 1964. 

For example, on 31 March 1971, Secretary of the Air Force Seamans 
was requested by the Senate ~\.rmed Services Committee to submit 
a report on American bombing missions in Indochina. Sramans sub
sequently submitted a classified report which indicated that no bomb
ing strikes had been conducted in Cambodia prior to 1 May 1970, even 
though bombing strikes had actually begun in March, 1969. 

It was not until 16 July 1973 that Secretary of Defense Schlesinger 
was forced to confirm earlier disclosures to the Senate Armed Services 
Committee that the United States had bombed Cambodia, a sovereign 
and neutral nation, before May, 1970. 

Richard Nixon authorized the bombing of Cambodia. In a series 
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of subseq'nent:~ublic stateriients; he deliberately and intentionally lied 
to ,the American people. And in their testimony before duly authorized 
committees of ·the Congress, his civilian and military subordinates 
failed to .testify fully and accurately. Whether his slibordinates de
ceived the Congress intentionally or unintentionally, the :fact remains 
that the President must have known that they testified inaccurately, 
and he made no attempt to correct the record. 

By his secret bombing o:f Cambodia, President Nixon unquestion
ably exce'eded his powers as commander-in-chief, for not even the most 
tortured interpretation of Art.icle II, Section 2 could support a war 
begun and pu'rsued in secrecy. He a]so violated Sections 7 and 8 of 
-4-rticle I, which give to the Congress the authority to make appropria
tions and declare war. For the "power of the purse" to have any mean
ingi the Congresi:; must knqw how the money it appropriates is being 
spent. ):et'there is no evidence of any request by this Administration 
for· appropriations for any American military activity in Cambodia 
between March, 1969, ah:d '.August, 1973. And by conducting a war 
without· the knowledge of the Congress, President Nixon further 
eroded whatever remains of the constitutional power of the Congress 
to decide wheh and where the United Statessha.11 be at war. We cannot 
sanction such a policy of del:i:berate deception, intended to nullify the 
constitutional powers o:f the Congress to legislate for the people we 
repr~nt. · · 

By·the same policies of secrecy and deception, Richard Nix~n also 
violated a principal tenet of democratic government: that :the Presi
dent, like every other elticted official, is accountable to the people. For 
how can the people ho1d their President to account if he deliberately 
and consistently lies to them i The people cannot judge if they do 
not know, and President Nixon did everything within his power to 
keep t~em in ign~n'ance. In a~l ~o?d conscience, we must condemn his 
decept1011 regardmg Cambodia· with th:e same fervor and outrage we 
condemn his deception regarding ,i\Tatergate. 

The difficult question is not whether the secret bombing of Cambodia 
constitutes impeachaole conduct. That is too obvious to require further 
argument. Instead, the question we must ponder is why' the Congress 
has not called the President to judgment. The painful answer·is that 
condemning the Cambodian bombing would also have required us to 
iridict previous administrations and to admit that the Congress has 
failed to :fully meet its own constitutional obligations. · 

Wbether intentionally or not, the Congress has participated in the 
degeneration of its power to declare war. Although a War Powers 
Act .was passed recently, over the vefo of President Nixon, no legis
lati9'µ is self-executing. Whatever its limitations and faults, this legis
lation', and.the constitutional provisions on which it is based, will only 
have meaning to the extent that the Congress invests them with moon
ing. I~stea:d of merely ratifying the decisions and recommendations of 
the executive-·"branch, ·the Congress must demonstrate that it is once 
again prepared to play an active and constructive role in the formu
lation of foreign policy-in the creation of policies which will direct 
this nation toward war or peace. 

If this is truly to be a representative government, then the people's 
representatives in Congress must no longer allow any one person to 
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decide unilaterally when, where, and why Americans shall die violent 
deaths. The Congress may not be subject to impeachment, but it is 
subject to emasculation. "\:Ve must directly confront the fact that. the 
secret bombing of Cambodia is only the most recent and egregious 
illustration of the disintegration of the war power of Congress, and 
that the Congress has participated in this process, wittingly ?r un
wittingly. If, during this impeachment proceeding, we have failed to 
learn this lesson, the,n we deserrn the obloquy, not the gratitude, of 
the people of the United States. If we do not now fully dedicate our
selves to regaining every bit of constitutional ground we ha,·e sur
rendered, then-to paraphrase one of the President's men-we shall 
have lost our constitutional and moral compass. 

It has frequently been argued during the past weeks that this 
Committee's inquiry and the President's subsequent resignation 
demonstrate that "the system works". But such satisfaction or com
placency is misguided. ·we must recognize that we were presented 
with a seemingly endless series of public revelations and presidential 
actions which chd more to undermine Mr. Nixonis position than any 
independent investigation undertaken by this Committee or its staff. 
Our inquiry has been the beneficiary of literally years of work by 
investigative reporters, the Special Prosecutor's office, and the Senate 
Select Committee on Presidential Campaign Activities. And most 
importantly, the President himself documented his words and actions 
through his secret taping system, without which our inquiry might 
never have even begun. The President himself did more than anyone 
or anything to insure his removal from office. 
If the system has worked, it has worked by accident and good 

fortune. It would be gratifying to conclude that this House, charged 
with the sole power of impeachment, exercised vigilance and acted on 
its own initiative. However, we would be deluding ourselves if we did 
not admit that this inquiry was forced on us by an accumulation of 
disclosures which, finally and after unnecessary delays, could no 
longer be ignored. 

Perhaps ironically, and certainly unintentionally, we have ourselves 
jeopardized the future of the impeachment process. Before this inquiry, 
the prospect of impeaching a president was disquieting because it had 
not been attempted in more than a century. Now with our inquiry as 
a precedent, future Congresses may recoil from ever again exercising 
this power. They may read the history of our work and conclude that 
impeachment can never again succeed unless another President dem
onstrates the same, almost uncanny ability to impeach himself. If this 
is our legacy, our future colleagues may well conclude that ours has 
been a pyrrhic victory, and that impeachme'nt will never again justify 
the agony we have endured. It is imperatiYe, therefore, tihat we speak 
to them clearly: impeachment is difficult and it is painful, but the 
courage to do what must be done is the price of remaining free. 

JOHN CONYERS, Jr., M.C. 
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SEPARATE COMMENTS OF MR. vVALDIE 

Impeachment of a President should be undertaken not to punish a 
President, but to constitutionally redefine and to constitutionally limit 
the powers of the Presidency -when those powers have been dangerously 
extended and abused. 

It is therefore nef'essary to consider impeachment not in terms of its 
effects on Richard Nixon but in terms of its eff ect!3 on the powers of 
fu,ture o~cupants of the Presidency. 

Richard Nixon has committeed impeachable offenses as alleged in 
Artieles I, II, and III. Those offenses constitute serious constitutional 
abuses of power and warrant impeachment that we might redefine 
Presidential power in the :future. , , 

Clearly, Richard Nixon has sought to obstruct justice in his efforts 
to prevent his and his associates' roles in 1¥ atergate from surfacing. 

In that effort, the President has used the great powers of his office 
to thwart and prevent lawful inquiry into 1i\Tatergate both from the 
Judicial and from the Legislative Branches. He has used and abused, 
in this effort, agencies of the Executive Branch, of Government in
cluding the CIA and the FBI. He has thereby sought to remove the 
Presidency from accountability to the institutions of law. 

If we do not redefine Executive Power in this instance and by such 
redefinition, limit that power for future Presidents, we risk all future 
Presidents claiming immunity :from accountability :for unlawful 
conduct in the furtheTance of politica] objectives. 

Clearly, Richard Nixon has failed to faithfully execute his oath of 
office and has abused the powers of his office by authorizing illegal 
acts and dangerous intrusions into personal privacy to .further political 
objectives. 

Wiretapping to obtain information that was used to counter political 
opponents; illegal entry to obtain information to counter political 
opponents; secret police not accountable to ,any authority but the Presi
dent and whose primary function appears to have been to further polit
ical obiectives of the President: thP. use of agencies of our Government 
such as the IRS to persecute political enemies and reward political 
friends; the pattern of excessive accumulation of power and of dan
gerous abuse of power is undeniable. 

Impeachment for such activities is clearly warranted that we might 
redefine executive power and thereby limit it that future Presidents 
will not so abuse their powers-that future Presidents will understand 
theirs is a constitutiona11v limited office and an office as to which 
accountability is ever present. 
; Though the Legislative, Judicial, and Executive Branches are co

equal, that "equality" is non-existent when the Legislative Branch is 
inquiring into impeachable conduct of the Executive. In that limited 
instance, in the pursuit of that Constitutional obligation, the Legis-
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lative Branch is supreme and cannot be thwarted by claims of 
Executive privi1PiT<' on the part of the Executive Branch. 

Executive privilege is a doctrine dependen! on S~paration of Po~ers. 
Impeachmen~ is a process tha~ assumes an "mtrus1on" ~y the Legisla
tive Branch mto the Executive and thus tlw Separat10n of Powers 
upon which Executive privilege is premised is absent. 

Failure of a President to respond to a ]awfully authorized subpoena 
of the Legislative Branch pursuant to its impeachment authority, 
constitutes an impeachable offense. 

If this President ean hrnore these snbpornas. all future Presidents 
will assuredly ignore all future subpoenas of any impeachment inquiry. 

\Ye must redefine this Executive power and by impeachment, limit 
it so future Presidents ·will ignore lawfully authorized subpoenas in 
the impeachmrnt process at tht>il' own risk. 

Finally, I belieYe we should have approYed an Article of Impeach
ment dealing with the exercise of the 1Yar Power. 

Though it is undeniable that abuse of the \Yar Power did not begin 
\Yith President Nixon, that in fa<'t it ,ms severely abused by President 
Johnson, the truth remains that Richard Nixon, too, seriously abused 
the War Power by concealing and misrepresenting the facts concern
ing the massive bombing of neutral Cambodia. A War Power whose 
exercise is dependent on the deception of the .\merican People is a 
1Yar Power that is seriously abused. And yet the ability to wage war 
in recent years has almost seemed dependei1t on a President deceiving 
the American People. It is increasingly clear that the Vietnam ,var 
was a result of lies and deception on a massiYe scale, not to confuse or 
mislead the enemy, but to confu~e and mislead the .\.merican Peoplt>, 
the source from which all powers of the President, including the 1Var 
Power, must flow. -

Therefore, if ever a power of the President desperately needed a 
Constitutional redefinition and thereby a Constitutional limitation, it 
is the War Power. 

I regret we did not recommend an Article of Impeachment based on 
the conduct of the President in concealing and deceiving the American 
People with respect to the exercise of the \Var Power in the bombing 
of Cambodia. Failing to do so, ,ve may have unintentionally ratified 
such conduct for future Presidents. And if we have done that, all the 
good ,ve might have done in redefining and limiting Presidential power 
in other fields may be of litile avail. 

Subsequent to preparing these ·dews, Richard Nixon, facing certain 
impeachment and conviction, resigned his office. 

Gerald Ford, in his first address to Congress as President, described 
these events as a "National Nightmare." 

The "nightmare,'' as Gerald Ford so aptly described it, is not yet 
over, but it is undeniable that it is recedmg. The final admission of 
complicity in obstruction of justice by Richard Nixon precipitated his 
forced resignation under the universal perception that his impeach
ment and conviction were certainties. 

It was with mixed feelings that I viewed those events. I desired that 
the constitutional process of impeachment and trial be carried out that 
a full an<l complete record of what Mr. Nixon did to our country might 
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be had. In the long run I believe such a course would have been in the 
best interest of the Country. 

But it was clearly with a great feeling of relief that I saw Richard 
Nixon leave the Presidency; not relief at the disgrace and dishonor 
that accompanied his departure, but relief that the great pmver of that 
office would no longer be responsive to his whims or decisions. 

And so, in the immediate future, the country is dearly well served 
by Mr. Nixon's departure and, perhaps, in the lono- term it ·will have 
been well served by his not being in position, even ¥or a short time, to 
wield that massive power dangerously and irresponsibly. 

But the certainty that the long run best interests of the Nation wiH 
be served only exists if we assure that the lessons of Richard Nixon's 
"nightmare" are fully understood. 

Those lessons would essentially, I believe, distil down to the principle 
that no man, "be he President or pauper" is above the law. 

Mr. Nixon never understood that. The Congress was slow in coming 
to its comprehension. The people never wavered or doubted in their 
instinctive belief in that principle. 

That all in the future might comprehend that vital lesson, it is neces
sary that the full extent of Mr. Nixon's abuse of America--that a full 
record of the "nightmare" he visited upon us, be made. 

The process ·whereby that will occur will include the Congress and 
the Report of the House Judiciary Committee-now-and additional 
reports as evidence accumulates. It will also include the Courts of our 
land. The full extent of Richard Nixon's pa1ticipation in illegal ac
tivities will only unravel as accountability to the institution of jus
tice is accomplished. To deny that process by granting immunity to 
Mr. Nixon would materially detract from the necessity of a full 
exposition of the "nightmare." 

It would also essentially deny the basic lesson that no man, "be he 
President or pauper," is above the law. We upheld that principle when 
we forced the resignation of President Richard Nixon under the cer
tainty of impeachment and conviction. We would shatter that prin
ciple, so hard fought and dearly vrnn, if we place Richard Nixon, 
citizen, above the law; beyond accountability for his conduct. 

JEROME R. WAI.DIE. 
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~\DDITIONAL VIE"\VS OF MESSRS. SARBANES AND SEI
BERLING, JOINED BY ~lESSRS. DONOHUE, EILBERG, 
MANN, DAXIELSON, THORNTON, SMITH AND HOGAN 

Wpile in t!ie maj.?.rity ;who voted against the proposed Article con-
cernmg President N 1xon-s concealment from Congress of the bombing 
of Cambodia, we certainly did not intend our vote to indicate approval 
of such conduct on his part. In fact, as some of us stated during the 
debate, we consider his action to have been a usurpation of Congress' 
power to declare war and to make appropriations. 
. The issue in the proposed artiele was the wrongful withholding of 
mformation from the Congress and the falsification of reports to the 
Congress. On March 17, 1969, President Nixon, without consulting or 
informing the Congress and in spite of the fact that Cambodia was a 
neutral country, authorized the bombing of Cambodia and ordered that 
information on these bombing operations be held in the closest secrecy. 
The President's orders led to the establishment by high ranking mili
tary officers of a dual reporting system for Cambodian bombing opera
tions. This reporting system circumvented both the normal chains 
of command and information within the Defense Department and 
the normal channels of communication between the Executive Branch 
and appropriate Congressional committees. A result of this dual 
reporting system was that Congressional committees were deceived 
about the existence of American air operations against Cam
bodian territory prior to the April 1970 ''incursion"; official reports 
were formally submitted to Congress indicating that there had been no 
such operations when in fact extensive bombing activities in Cambodia 
had taken place. The policy of the President with respect to the re
porting of the bombing thereby deprived Congress of the ability to 
exercise its constitutional powers. 

Despite the graw and deplorable implications of this policy, there 
are certain reasons why impeachment is not the appropriate remedy in 
this instance. Although neither the House of Representatives nor the 
Senate nor any Cong-ressional committee was advised of the bombing 
prior,to May, i970, ·when the clandestine air operations had been unde-r~ 
way for 14 months, a few key members of the Congress in positions of 
responsibility had been informally a(h·ised of the bombing. Clearly, 
the informing bv the Administration of a fe-w, carefully selected indi
viduals in the Cong-ress is not the same as informing the Congress and 
cannot be considered proper or adequate notire. Nonetheless, the situa
tion as to ex('cutive responsibility is clouded bv the £act that certain 
members of the Congress were m'ade aware 0£ the bombing. 

Furthermore, it appears likely that had the President formally con
sulted the Congress prior to April, 1970, the Congress ·would have 
acquiesced in the bombing policy. Although air operations were openly 
conducted over Cambodian territory from July, 1970 until mid-August, 
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1973, it should be noted that the Congress took no action, until June, 
1973, to stop them. On the contrary, the Congress during this period 
repeatedly apprm·ed major authorizations and appropriations bills 
which provided authority for the continuation of these bombing op
erations. These considerations raise doubts about here hrrnking the im
peachment reme(ly, although they in no sense justify the concealment 
from Congress of information about the bombing. 

It is, moreover, difficult to separate in retrospect the Cambodian 
bombing operations either from the extensive ~\mel'ir.'.an military 
involvement in Southt•ast Asia or from certain trends in recent years 
in the conduct of our Nation's foreign policy. Impeachment of a 
President should not be foreclosed in situations where Congress was 
forced bye-rents to support a militn,-y vent me initiated by a President 
acting in excess of his authority; indeed, such actions go to the very 
heart of the Constitutional allocation of powers and would require 
a serious impeachment inquiry. But ·where-as here-Congress over a 
considerable period of time had accepted and condoned Presidential 
encroachments on its powers, Congress' own inaction makes it ques
tionable whether invoking the impeachment remedy in this instance is 
appropriate. 

Finally, it is not necessary for Congress to take such action.in this 
case in order to establish a proper precedent for the future. By enact
ing, over a Presidential veto, the 1Var Powe1'S Resolution of 1973 ( PL 
93-148) Congress has laid down specific guidelines requiring the Presi
dent to report promptly to Congress whenever United States Armed 
Forces are introduced into hostilities or into the territory, airspace or 
waters of a foreign nation. Certainly any President who violated the 
:provisions of that Law would invite Congressional action through the 
impeachment remedy to protect the Constitutional separation of 
powers against abuse by the Executive. 

p A UL s. SARBANES. 
JoHx F. SEIBERLING. 
HAROLD D. DONOHUE. 
J OSHuA Err.BERG. 
JAMES R. MANN. 
GEORGE E. DANIELSON. 
RAY THORNTOX. 
HENRY P. Sl\IITH III 
LAWRENCE J. HOGAN. 
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ADDITIO?C\.L YIE"\n;,; OF )IR. D.\NIELSON 

Il\IPEACIIABLE C0:1\DUCT 

Precisely ·what constitutes impeachable- conduct, or an impeachable 
offense, is the subject of endless debate. I concnr in the definition in
duded in the discourse contained in the Conunittr<,.'s report of Feb
rmiry 21, H>74, se.t forth aboYe. I submit, however, that there probably 
can be no single a.nswer which is suitable for all ca.ses and for all times 
and the term had best be defined in the cont0xt of the events and the 
times in ,vhich the contro,·ersv has arisen. 

I am rnn,;inced, however; that impeachable conduct need not be 
criminal conduct. It is enough to support impeachment that the con
duct complained of be conduct which is grossly incompatible with the 
office held and which is subversive of that office and of our Constitu
tional system of government. ,nth respect to a President of the 
United States it is clear, in mv mind, that condud which constitutes a 
substantial breach of his oath of office, is impeachable conduct. 

ROLE O:E' PRESIDENT~S COUNSEL IX DIPE.\.CIDIEXT INQUIRY 

In the Nixon inquiry, the President's counsel participated actively 
and to a degree that is without precedent in our history. His participa
tion was provided for by the rules adopted by the Committee at the out
set of the inquiry, but ,nu, expanded considerably as the inquiry pro
gressed, to the point where the President's co1msel filled the role of an 
advocate for the President and was permitted to examine and cross
examine at length. In my opinion, this expanded role of the Presi -
dent's counsel was improvidently permitted, for it gravely threatened 
to transform the proceeding from its constitutional role of the "Grand 
Inquest of the K ation" to that of an adversary proceeding similar to a 
judicial trial. I would urge that in any future impeachment inquiries 
the role of the counsel of the person subject to the impeachment proe
ess not be extended beyond that of an observer and auditor. In the 
~ixon hearings, the extensive participation was permitted out of 
an overabundance of caution that the hearings be conducted with 
fairness and that due process be observed. Those goals were not only 
achieved, but surpassed, and because of excessive participation by 
President's counsel, both fairness and due process were threatened. 

THE SUFFICIENCY OF PLEADING THE ARTICLES OF IMPEACHMENT 

A careful reading of the three articles of impeachment returned by 
the Committee clearly demonstrates that they are finely drawn and suffi
cient t,o meet fully any objections or demands as to whether the person 
impeached would be adequately informed of the charges against him. 
Impeachment is neither a civil nor a criminal judicial procedure. It is 
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a parliamentary procedure. Impeachment is not govenwd by either 
ci"dl or criminal procedural rules or rules of pleading. Neverthel~, 
both civil and criminal rnles and procedures sene as useful analogies 
anrl guidelines in the preparation of articles of impeac_hment. In. the 
Xixon inquiry, much debate centered on whether the articles contamed 
sufficient. specificity. That was a false issue. It is submitted that each 
of the articles returned by the Committe<' was drawn with sufficient 
specificity to inform the person accused fu11y of the charges placed 
airainst him, thus enabling him adequately to prepare his defense. In 
addition, the P11esident ,ms furnished, through his counsel, with a full 
and complete copy of every item of evidence in the possession of the 
Committee. 

ALLEGED IMMUNITY OF PRESIDENTS FROM CRIMIN AL PRiOSECUTION 

During the hearings, Members of the Committee commented in pass
ing, on three, occasions. that an incumbent President of the United 
States cannot be indicted and tried for a criminal charge until after he 
is impeached and removed from office. 

Many Members of the Committee, incJuding myself, do not agre,e 
with that state,ment. I am convinced that it has no basis in our Con
stitution, our statutes or the decisions of our courts. 

The argument that the President is immune from criminal process 
is based upon a misreading of iJiissi8sippiv. Johnson, 71 U.S. ( 4 Wall.) 
475. That case did not involve the question -of whether or not a Presi
dent was subject to judicial process for a criminal offense. It had to 
do with a request for an injunction against President Andrew John
son to preve,nt him from executing a law. It is not authority £or the 
contention that an incumbent President cannot be prosecuted for a 
<"riminal offense prior to impeachment. 

The language of the Constitution which is sometimes misinterpreted 
as to the indictability of a President is Art.icle I, Section 3, Clause 7, 
which proves that ",Judgment in Cases of Impeachment shall not ex
tend further than to removal from Office, and disqualification to hold 
and enjoy any Office of honor, Trust or Profit under the United States: 
but the Party comicted shall nevertheless be liable and subject to In
dictment, Trial, ,Judgment and Punishment, according to Law." There 
is nothing in that language providing an exemption from criminal 
prosecution for Presidents. The framers of the Constitution were 
mindful of exemptions, and knew how to provide for them. In fact, 
they did so in providing for a limited immunity from arrest for Sena
tors and Representatives under Article I. ~ection 6 of the Constitution. 
They provi1le.d no exemption for the President. 

The Constitutional remedy of impeachment is available against the 
President, Yice President, and all civil officers of the United States, 
which includes judges. In onr history, there have been a number of 
instances when an incumbent judge or cabinet officer has been indicted, 
and even tried, judged and punished without first being impeached. 
,Jndge Kerner was a recent example of this process. It would strain 
common se.nse to hold that the words oi the Constitution have one 
meaning for Presidents, but another meaning for other -officials who 
are also subject to the impeachment process. 
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THE CONDUCT CHARGED IN ARTICLE II CONSTITUTES Il\IPEACHABLE CONDUCT 

A_s I argued in committee, in opposition to a point of order a,gainst 
:A-rticle II, on Monday, July 29, 1974, in my opinion, this is the most 
important article being considered by the committee. 

_The offenses charged in this Article II are truly high crimes and 
misdemeanors within the purest meaning of those words as established 
in Anglo-Aml>riean parliamentary lMv over a period of now some 600 
years. The offenses charged against the President in this article are 
uniquely Presidential o:ff enses. No one else can commit them. Anyone, 
the most lowly citizen, can obstruct justice. Anyone, the most lowly 
citizen, can violate any of the laws in our criminal code. But only the 
President can ,·iolat-0 the oath of office of the President. Only the 
President can abuse the powers of the Office of the President. 

When our Founding Fathers put our Constitution together, it was 
no accident that they separated the powers and it was no accident that 
they included the impeachment clause. Against the backdrop of 400 
years of English constitutional history they realized the need to have 
a device, a constitutional means, of removing from office a chief 
magistrate who had violated his solemn oath of office. And I respect
fully submit that the impeachment clause of our Constitution which 
we use now for only the second time against a President, is that means. 

These are high crimes and misdemeanors, in that they are crimes 
and offenses against the very structure of the state, against the system 
of gm·ernment, the system that has brought to the American people 
and has preserved for the American people the freedoms and liberties 
which we so cherish. This is uniquely a Presidential offense and the 
most important subject of these hearings. 

There are many conscientious, dedicated, Americans who harbored 
a feeling of fear and apprehension at this proceeding. Some of them 
believed that the inquiry should not be held because it might harm 
the Presidency. There is no reason for that fear. 

Onlv the President can harm the Presidency. Xo one but the Presi
dent can destroy the Presidency. It is our responsibility, acting under 
the impeachment clause, to preserve and protect the Presidency as we 
preserve and protect every other part of our marvelous structure of 
government, and we do it through this impeachment process. 

The American people want a government which they can honor 
and respect. They are entitled to a government which they can honor 
and respect. The American people want a President whom they can 
revere. They are entitled to a. President whom they can revere. 

I ask "Is not t.he violation of the solemn oath of office an impeach
able offense'!'' It is not found in our criminal code. It is implicit in our 
Constitution. It is necessarily implicit in the Constitution for other
wise why would there be an oath of office~ 

EMOLUMENTS RECEIVED BY THE PRESIDENT 

Article IL Section 1, Clause 6 of the U.S. Constitution forbids thei 
receipt by the President, during his term of office, of "any other 
emolument from the United States,"-other than his fixed compen
sation. 
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"Emolument" is defined as "the profit arising from employment, 
usually in the form of compensation or perquisites.'' 

The investigations by the House Committee on Government Opera
tions, the General Accounting Office, the Internal Revenue Service, 
and the Joint. Congressional Committee on Internal ReYenue Taxation 
have all concluded that many of the expenditures on Mr. Nixon's 
private homes ,vere for his personal benefit. They were paid :for by 
agencies of the United States Government. I submit that, therefore, 
the money vahH' of those expenditures constituted "other emolu
ment from the UnitPd States" durin~ 1fr. Nixon's term of office, and 
are unconstitutional under the provisions of Article II, Section 1, 
Clause (i of the Constitution. It fol1ows that since thev are uncon
stitutional, and a /01-tioi'i, unlawful, tlwy cannot constit1.1te "income,, 
to Mr. Nixon received from the Federal goyernment, and the problem 
is not disposed of by haYing the money va1ne included as added "in
come" to 1\fr. Nixon with "income tax" paid thereon, for that would 
leave a "net after taxes", "·hich itself would be an unconstitutional 
emolument. 

There. is no ·way under the U.S. Constitution that 'Mr. Xixon can 
r<'cein• and retain· such emoluments. Therefore, it necessarily follows 
that, he i~ holding the full money value of those expenditures as a 
constructive trusteC' for tlw United States, and that the matter can
not be resolved until he has paid the full money valne thereof to the 
Fnited States. · 

GEORGE E. DANIELSON. 
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SUPPLE:\IEXTAL YIK\YS OF MR. DRINAN 

INTRODrCTIOX 

Contemporary commentators and future historians will have rea
son, it seems to me, to raise the most serious questions as to why the 
Ho~ise .Judiciary C~mmittee did not more adequately iiwestigate the 
dehLerate and persistent con•r-up by President Nixon of the clandes-
tine bombi1~µ: which he personally a'uthorized oYer the neutral nation 
of Cambodia between :March 18, 1969 and ~fay L 1970. From the 
beginning of the impeachment inquiry I persistt'nt]y raised with the 
members and with the staff of the CommittcP the possibi]ity of an im
peachable offense based upon the usurpation of the power of Con
gress as well as the deception of Congress involved in the Cambodian 
bombing and the subsequent falsification of military records submitted 
to the r.S. Senate. 

CA)IBODL\X ISSUE ,\,CORDED LOW PRIORITY 

The fact is that the House Judiciary Committee made its decision 
against the Cambodian bombing as an impeachable offense upon in
adequate evidence. The concurring statement contained in this report 
by Congresswoman Holtzman, joined in by myself and several other 
members of the Committee, indicates that "the statistical information 
regarding [Cambodia] is incomplete because the inquiry staff de
clined to obtain it." Congresswoman Holtzman continues by stating 
that "unfortunately, the investigation in general of the secret Cam
bodian bombing ·was not pursued as fully by the staff as its seriousness 
re.quired." 

The fact of the matter is that not a single subpoena was issued 
in connection with the Cambodia question, not a single witness was 
summoned and no apparent attempt was made to compel the declassi 4 

fication of those documents essential to an investigation of the reasons 
why the air war in Cambodia was concealed from the American people 
until it was di:,covered quite by accident in July 1973. 

I am not minimizing the seriousness and the gravity of the three 
articles of impeachment set forth and justified in this report. I have 
concurred in the judgment that all of them constitute impeachable 
offenses. At the same time is seems paradoxical that a bipartisan 
majority emerged for votes to impeach the President on the basis of 
strictly domestic offenses whereas a bipartisan majority did not 
e.merg-e with respect to the presnma:bly bipartisan role which the Presi
dent fulfilled as Commander-in-Chief. Only history will be able to de
cide the reasons for this phenomenon. I feel compelled to state at this 
time, however, that I find it incongruous that a President be impeached 
for unlawful wiretapping but not for unlawful war makin~. Similarly, 
I find it disturbing that the C'ommittee rnted to impeach ·a President for 
concealing a burglary but not for concealing a massive bombing. 

(307) 
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In the scant material in the Committee Report on the Cambodian 
question there is reference in a footnote to "the detailed findings of the 
Inquiry Staff concerning the bombing of Cambodia." Not everyone 
will agree that those findmgs are "detailed". The origins of those find
ings are described in this footnote as based on "all available sources of 
material". This contention is ,also open to question. A careful review 
or the written record of the debate in the Judiciary Committee on the 
Cambodian question indicates that many,o:f the members did not have 
ans~v~rs to the guestions ";l~ich i~1 their ju~gment were es~ential t? a 
de.c1s10n on the 1mpeachab1hty of the President's condu6t m ordermg 
that information concerning bombing in Cambodia he withheld from 
Congress and the American people. '_ 

Members did not have that information because from the beginning 
of the impeachment'inquiry the Cambodian question was given a very 
low priority. The rilembers of the Jndicia:ry Committee did not estab~ 
lish that low priority. Clearly the inherent seriousness' of the matter 
could not justify the paucity of staff assigned to the Cambodian issue. 
Only history will be able to decide whether a Congress which funded a 
wnr in Indo-China even after it had repealed the Gulf 0£ Tonkin Res
olution in December, 1970, \Vas so confused about its own role in the 
Vietnam War that it was unable or unwilling to delve into presidential 
conduct more shocking and more unbclie,·able than the conduct of any 
president in any war in all of American history. , 

THE PROPOSED ARTICLE ON IMPEACHMENT QN CAMBODIA 

The. proposed article of impeachment which w·as !?ejected: by·tlie, 
Judiciary Committee on July 30, 19'74, by a vote of 26 to 12 reads as 
follows: 1 

In his conduct of the office of President of the United States, Richard M. 
Nixon, in violation of Ms constitutional oath faithfully to execute the office of 
President of the United States ,and, to the llest of his ability, prese:11ve1 protect; 
and defend the Constitution of the United States, and in disregard of his con-,, 
stitutional duty to take care that the laws be faithfully executed, on and 
subsequent to March 17, 1969, authorized, ordered and ratified the concealment 
from the Congress of the facts and the s\1bmission to the Congress of false and, 
misleading statements concerning• the existence, scope and nature of Ameri•car1 
bombing operations in Cambodia in derogation of the power of the Congress 
to declare war, to make appropriations and to raise and support armies, and by 
such conduct warrants impeachment and trial and removal from office. , 

The gravamen of this proposed article of,,impeachment is ,not the 
bombing itself nor even the secrecy of the boinping, bu~, rather, its 
concealment from the Congress. TJ:ie conce~lmeri,t was carried out i~. a 
course of conduct by President Nixon wluch was a clear usurpation 
of the right of Congress to declare war. . , . 

It is overw,helmmgly clear that the Framers of the Constitution 
granted to Congress exclusively "the power of the sword". Alexander 
Hamilton pointed out that the Constitution provides thµ,t it, is "the ex-, 
elusive province of Congress, when the. nation is at peac~, to cl:iange 
that state into a ~tate of wa1:." Similarly in the Federalist Pap?rs, 
Jam.es Madison states: 

The power to declare war, including the power of judging•the causes •ot,war, 
is fully and exclusively ve,jted iu the legislature; bi,it the Executive has :n,o: 
right, in any case, to decide that question, whether or not there is a caµse qf 
declaring war. · , ' ' , ' ' ' ' , ' 
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One need not approach the ultimate scope of congressional power 
in the area of declaring war in order to recognize the unconstitutional 
conduct of the Pn·siclent in ,·arr.ring out a policy of deception from 
March, 1969 until .T uly 16, 1 !173,-more than four years after the 
bombing commenced. That deception included a violation of Articll.' I, 
Section 9 of the Constitution which declares that ''a regular statement 
and account of the receipts and expenditures of all public money 
shall be published from timl.' to time." 01w of the delegates to the 
Constitutional Com·ention, Colonel ::\fason, stated during the Virginia 
ratifying convention of 1787 that he could not conceive of any situation 
in which the l'Pceipts and expenditures of public money 01.1ght to be 
concealed. "The people," he affirmed, "had a right to know the expendi
tures of their money." The President violated both the letter and spirit 
of that constitutional manclatf' by misrepresentin~ the expenditure 
of 145 million dollars for the bombing of Cambodia as having been 
spent in South Vietnam. 

The article of impeachment reproduced abow refers directly and 
exclusively to the massive cover-up of the facts during and after the 
secret bombing raids of 3,695 B52's over Cambodia carried on over 
a period of 14 months. Although the evidence suggests that these 
bombings were not successful in eliminating the alleged sanctuaries 
of the North Vietnamese in Cambodia, one need not dispute the 
claimed merits of these bombings in order to condemn their conceal
ment. The proposed article of impeachment based on the secret bomb
ing in Cambodia takes no position on the war in Indo-China. The 
resolution was not designed to separate those who approved of the 
war from those who disapproved. Indeed one can hold that the 3700 
B52 sorties actually saved American lives in South Vietnam and still 
recognize that the cover-up of these bombings is such a serious offense 
against Congress and the Constitution that it reaches the level oi 
impeachability. 

PROPOSED JUSTIFICATIONS FOR CONCEALMENT 

Those who would justify the withholding of information from the 
Congress and the country on the basis that the bombing of Cambodia 
was necessary to preseTTe the lives of American troops in South Viet
nam cannot use that justification for the policy of deception which 
was continued until July 16, 1973,-more than four years after the 
bombing began. Indeed President Nixon never asserted any military 
justification for the secrecy and deception. The alleged justification of 
protecting Prince Sihanouk from embarrassment clearly ceased when 
Sihanouk was overthrown on March 18, 1970. 

There was no military justification for maintaining secrecy about 
the Cambodian bombings. There was no diplomatic reason, at least 
after the overthrow of Sihanouk on March 18, 1970. The only reason 
for the deception of Congress and of the country was President 
Nixon's political objective of deceiving and quieting the anti-war 
movement. The President orchestrated a conspiracy to keep the lid on 
Cambodia until at least after the elections of November, 1972. 

Those who would justify the deception of Congress on the grounds 
of national security contend that the alleged communication of the 



24064

31{) 

bombing in· Cambodia to a handful of members of Congress satisfies 
the requirements of the Constitution. No one has ever revealed who 
communicated what information to the alleged 13 members ~f Con
gress who were reported to be advised about the secret bombmg. In 
direct contradiction to the claim that some members of Congress knew 
about the bombing, there stands the testimony of Gener~l W~eeler_on 
July 30, 19'7o before the Senate Armed Services Committee m which 
the general reported that President Nixon had ordered him personally 
never to disclose the bombing of Cambodia to any member of Congress. 

THE UNRA YELLING OF THE COVER-UP 

The calculated cover-up of Cambodia like the cov.er-up .of Water
gate, unravelled by accicte11t. According to ;:;enator Symington, the 
acting Chairman of the Armed Services Committee, during the hear
ings in July and August HH3, he and other membets of Congress 
heard of the secret bombings of Cambodia because of the circum
stances he describes in these words. 

I would like to point out that the knowledge of this whole bembing of B52's 
in Calll'bodia resulted fr0m a foreigl1 correspondent .i:Ji a small airplane going 
from .Pl.mom l:'enh to Sai,gon seeing the craters that the B52's had made in 
Cambodia. If it had not been for that, there would llave been no knowledge of 
the subject on the part of the American people . . . . 

This accidental unravelling of a calculated deception revealed t4e 
falsity of testimony given on a regular ba,sis over a :four year periop. 
by the highest military and civilian officials of the government. It is 
clear, moreover, that all o:f the persistent testimoJiy on behalf of th~ 
cover-up of the bombing in Cambodia is directly traceable to the 
decree of the President that there should be absolute a:o.d abiding 
secrecy about the bombing in Cambodia. No other motivation except 
a presidential directive can explain the testimony of Secretary of the 
Army Stanley Resor on April 16, 19'70, the testimony of General 
Earle "Wheeler in May, 1970, and the report of Secretary o:f the Air 
Force Seamans in May, 1970, all o:f whom reported that no bombing 
strikes had occurred in Cambodia prior to May 1, 1970. 

Unfortunately the staff of the House Judiciary Committee declined 
to investigate the unprecedented and indefensible falsification of mili
tary documents by Pentag9n officials. All of the documents related to 
the 3,695 raids were altered to indicate that these atta.cks had occurred 
in South Vietnam rather than in Cambodia. Pentagon officials testi
fied falsely to the Senate regularly and persistently. The Pentagm1 
spoke:3man, Jerry Friedheim, distributed falsehoods to the press 
knowmg them to be falsehoods. ,vhen confronted later, Mr. Friedheim 
said: "I knew at the time tha.t it ,vas wrong a,nd I al).1 sorry/'.The 
President never urged that Mr, Frieclheim be fired and. he was not. 
Mr. Friedheim's summary judgment of the long series of lies came 
to this: "vVe were not smart enough to foresee" that tl1e secret bomb
ing and falsification would inevita;bly be disclosed. 

THE PRESIDENT'S RESPO~SIBILITY 

No p~ausible ~xpla!1;~:tio11 o:f_ this dece:ptio~ is ·susb~inaible except t!3:e 
conclusion that 1t or1gmated m a Pres1dential -command that no dis-
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closure ever be·made of the cl~rndestine Cambodi•an bombings. "\i\Then 
the ralsifiootion of reeords beeame known in July, 1973, Dr. Kissinger 
deplored it. General "'Wheeler, the former ch:airn»an o:f the Joint Chiefs 
of Stia:ff, exipres:sed horror at !the f.alsifioation of records hut stated that 
if the President had ordered him ,to falsify them, "I would have done 
it." If 1all of the lying wasdoneorigin•ally to diminish domestic opposi
tion to the war in Vietnam it ,w1,s indefensible. If Prince Sihanouk 
lm:cl agreed to the bom'bing and the lies were to protect; him from the 
wmth of his own •people, the deception was still indefensi'ble. 

One can come only to ,a single ·and inesoapalble conclusion: the decep
tion and falsifiootion was ordered 'by the President so that he could 
pursue the bon1bing without objedtion from •anyone in the Congress 
or in the country. Independent of whetherone•approvesofthaitmassive 
bombing, the condud of President Nixon simply oannot be said to 
satisfy the requirement of the Constitution tlmt Congress :wppropriate 
all funds necessary :for the waging of war. 

The unconstitutionality of the conduct of President Nixon was 
cogently stated by Senator Symington in these words: 

I have been on this committee, this is my 21st year. I 'knew nothing whatsoever 
about this (the secret lbomibing of Cam1bodia). I put up the money. Apparently 
nobody knew about this except two or three Senators at the most. If we are 
asked to appropriate money for one thing and it is used for another, regardless 
of its effectiveness, that puts us in a pretty difficult position. 

I personally think it is unconstitutional, because you dropped over a hundred 
thousand tons on this country, and I had no idea you dropped one ton, nor di\l 
other members of the committee except t'hose chosen few, all of whom, I might 
atld, supported the war, which I once <lid and later changed in 1967. · 

Sena!tor Harold E. Hughes, reflecting on the persistent deception 
engaged in by Pentagon officiials about the Cambodian bombing came 
to these conclusions in a speech on the Sernate floor: 

I deeply •believe that the peril to our free institutions created by these official 
practices of official deceit and secret warfare are more ominous than any problem 
confronting our country. 

No group within our socie'ty, however well-intentioned, can be permitted to 
make the momentous decision to wage secret warfare while officially deceiving 
the Congress and the pUJblic. 

CONCLUSION 

The Framers of the Constitution came together in Philadelphia 
from May to September in 1787 in order to create a government where 
no one ever again would have to enter into an armed rebellion to 
vindicate his right to be free of tyranny. The framers of the Constitu
tion deemed the ultimate tyranny to be war carried on illegally by the 
executive. 1'fr. Randolph of Virginia noted that the President would 
have great opportunities in the American system of abusing his 
power,-particularly in time of war. In order to prevent the Executive 
from engaging the entire nation in war, the Framers of the Constitu
tion carefully diffused that power among both bodies of the Congress. 
The authors of the Constitution, after an extensive debate, gave the 
power to "declare" war to Congress and the power to "make" that war 
to the Executive. The Framers of the Constitution devised the remedy 
of impeachment for those members of the executive branch of govern
ment who would bring the ultimate tyranny of war on the people of 
America without the Congress officially and formally declaring that 
war. 
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The manner in which President Nixon unilaterally conducted an 
air war in Cambodia and the subsequent course of conduct in which 
he covered up that period of massive bombing in a neutral country 
cannot be justified by the Constitution, by the relevant laws, or by any 
traditional relationship between the, Congress and the President in a 
period of war. The faet is that President Nixon, in the concealment 
and cover-up of the war in Cambodia, violated the most fundamental 
right of the Congress and usurped the most basic constitutional privi
leges of the people of America. He committed offenses for which the 
remedy of impeachment is uniquely suited and for which that extra
ordinary remedy was p]a('ed in the Constitution. Nothing in the 
exalted powers of the President as Commander-in-Chief can justify 
the manner in which President Nixon treated the Congress and the 
country when he entered into a course of conduct that began in March, 
1969, two months after he became President, and terminated in July, 
1973, to thC' embarrassment of the Pentagon and the White House. 
The dark series of events during that period and the habitual decep
tions of the American pe.ople by the President constitute conduct, as 
outlined in the proposed Article IV of Impeachment, which rivals, if 
not surpasses, the lawless activity set forth in the first three articles of 
impeachment as outlined in this report. 

It is exceedingly regrettable that the unconscionable and unconsti
tutional conduct of Richard Xixon with respect to the neutral nation 
of Cambodia was not also deemed ·by the Committee to be an im
peachable offense. I can only hope that future generations will not 
interprrt this decision of the Judiciary Committee as implied consent 
and sanction of such conduct. 

ROBERT F. DRINAN. 
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SEPARATE AND ADDITIONAL VIEvVS OF MR. RANGEL, 
CONCERNING ARTICLES OF IMPEACHMENT AGAINST 
THE PRESIDENT OF THE UNITED STATES, RICHARD 
M. NIXON 

INTRODUCTION' 

These separate and additional views are submitted in an effort to 
establish the historical record of the facts and circumstances surround
ing the resignation of the 37th President of the United States. The 
38 members of the Judiciary Committee have, recorded their sup
port for Article I of the three artides o:f impeachment voted by the 
Committee clearly established the existence of clear and convincing 
evidence of the President's involvement in impeachable crimes; had 
not the President resigned, it is clear that he would have been im
peached by the House of Representatives and convicted in the Senate 
for his criminal activities. 

This record needs to be established for the sake of historical accu:r:acy 
in view of the fact that even on the day of his resignation President 
Nixon attempted to com·ey to the American people the impression that 
his resignation was caused by erosion of his political base as a result 
of some poor judgn1ents he made during his term of office. The record, 
as set forth in the Committee report makes it abundantly clear that 
Richard )L Nixon violated his oath of office as President of the United 
States, that he committed impeachable crimes, and that on the avail
able evidence he would have been impeached by the House of 
Representatives. 

For only the second time in the one hundred and ninety-eight years 
of our Constitutional history the House of Representatives is presented 
with articles of impeachment against the President of the United 
States. After seven months of staff preparation, ten weeks of concen
trated presentation of the evidence to the members of the Committee, 
and a week of debate, the Committee on the Judici,ary by majority 
vote has recommended three articles of impeachment to the House. 
I voted in Committee for these three art.icle.s and associate myself 
with the majority report setting forth the recommended articles of 
impeachment and the evidence underlying them. I wish, however, to 
set forth my separate views supporting the articles of impeachment 
voted by the Committee and my dessenting views concerning- the two 
articles of impeachment that were, presented to the Conumttee, but 
rejected, and another possible article of :impeachment that was not 
voted upon by the Committee. 

SUPPORT OF THE ARTICLES OF IMPEACHlIENT VOTED BY THE 
COl\Il\IITTEE 

The articles of impeachment which the Committee on the Judiciary 
presents to the House of Representatives charge Richard M. Nixon 

(313) 
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with the following high crimes and mi_sdemeanors against _the Pr_esi
dency and against the people of the U~1ted States: obstr.uct1~m of JUS
tice in his participation in an e:ff or~ to m1pede the mvestigat101: of the 
"\V"atergate burglary and related crm:ies; abu~e. of power and misuse. o~ 
the Office of the Presidency to acl11eve political and persona! gam, 
and contempt of the Congress by his refusal to_ coop~rat~ w1t";h the 
Constitutionally based and lawfu1ly m:indated mvest1gat~on of the 
Committee on the Judiciary. We are askmg the members ofth~ House 
of Representatives to examine the evidence and find,_ as we d1d, that 
these offenses are sufficie,ntly proven to mandate the 1!11peai:ihment of 
the President and his trial in the Senate to determine whether he 
should be removed from office. . . 

I also want to ask the members of the House to consider a respons1• 
bility which weighed npon us on the_Committ.ee on the Jud_iciary as 
we went through the great. mas~ ?f evidence gathered by the 1~pe3:ch
ment inquiry staff-a responsibility to act to protect the Constitut10n,
and with it our democratic system of government, from the type of 
usurpation of power which woul<l have successfully occurred under 
this President if it had not been for the conscientious perf9rmance of 
his job by Frank wms, a black, poorly paid night watchman at the 
Watergate on the night of ,June 17, 1972. , 

As a blaclf American, I have been especially·struck by the poetic 
justice of the discovery of the Watergate burglars by a black man. 
Black people were not considered by the Founding Fathers of this, 
nation when they undertook to issue the Declaration of Independence 
in the name of freedom. Although a black man was among the :first 
to fall in the American revolution and blacks· fought alongside the 
revolutionary heroes for freedom, ,ve were not included when citizen
ship was defined in the Constitution. We have spent the one hundred: 
and ninety-eight year history of this nation trying to become covered 
by the guarantees of freedom and equality· contained in the Constitu
tion. Despite the ending of legal slavery with the Emancipation Proc
lamation, for which we had to wait eighty-seven years, black Ameri
cans have had to win their social and economic ,freedom in a revolu
tionary struggle which has characterized our American experience 
and which continues to t~e present day. It is only in the last two 
decades that black Americans have made significant progress in 
extending the coverage of Constitutional guarantees to us. We there
fore value, perhaps to a grea~er extent than most Americans, the guar
antees of freedom and equality expressed in the Constitution and the' 
str1!cture of gov~rnment which provides, through democratic partici
pahon, f~r the will o~ the P.eople to prevail. 

The cnmes to which Richard M. Nixon was a willing accessory 
~hreatened the system of law and justice, and for this alone they al'e 
1mpeac~able ~:ffenses; b~t more fundamentally,, this President has 
1~dermm~d the very ~as1s of our g~>Vernment., If we do not impeach' 
h.1m for th1~,.then we w1l! be accessories to.his crime and jointly respon
sible for ra~smgthe Presidency above the law. 

What Rrnhard Nixo.n has done is to substitute power for· law, to 
define and atte~pt to 1mp<?se a standard of amorality upon our gov
ernment that gives full rem to the rich and powerful, to prey _upon 
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the poor and weak. What Richard Nixon has done is to demean the 
importance of national security b,v using it as n, handy alibi to protect 
common burglars. ,,1\at Richard Nixon has done is attempt to stain 
the reputation of the agencies of our government by using them to 
obstruct justice, harass political enemies, illegally spy upon citizens, 
and cover-up crimes. ·what Richard Nixon has done is show contempt 
for the Congress by refusing to prodde information necessary for the 
Constitutionally legitimate conduct of an inquiry into the question of 
impeachment by the Committee on the Judiciary of the House of Rep
resentatives. 1Y'hat Richard Nixon has done is threaten the Constitu
tion by declaring himself and the Office of the Presidency beyond the 
reaeh of law, the Congress, and the courts. 

To a larg-e extent he has succeeded. We ha-re reached a state in our 
national life where responsible members of Congress argue that the 
President does not have to account for his actions to anyone or recog
nize any higher authority. Thus we stand on the brink 0£ total sub
version of our Constitutional government and dictatorship. A few 
weeks ago the Supreme Court of the United States ruled unanimously 
that the President's claim of executive privilege could not justify his 
refusal to provide the United States District Court £or the District of 
Columbia and the Special Prosecutor with evidence necessary for the 
successful completion of the h1vestigation and trial of charges of the 
involvement of 1Vhite House and other high .\dministration officials 
in the Watergate cover-up The contempt in which the law is held by 
Richard Nixon was never more evident than in his persistent refusal 
to state that he would abide by the decision of the Supreme Court. On 
the day 0£ the decision the American people had to wait for hours 
for the announcement that the President would comply with the 
unanimous decision of the United States Supreme Court. Some of the 
President's defenders were even heard to praise the President for his 
decision to comply with the Supreme Court. decision, as if Richard 
Nixon was not subject to the Supreme Court,, and the law of the land, 
unless he wanted to be. If we do not act to impeach this President, 
will we still have a democracy? 

We all have a large stake in preserving our democracy, but I main
tain that those without power in our society, the black, the brom1, the 
poor of all colors, ham the largest stake-not booause we have the 
most to lose, but because we hM·e worked the hardest, and -given the 
most, for what we have achieved. The framers of the Constitution per
haps never conceived that the Republic they created. would be de
fended by the underprivileged, but this has happened in every war 
in which this nation has been involved. The sons of slaves have joined 
the sons of poor immigrants on the front lines in disproportionate 
numbers to defend our democracy. I went to Korea from the streets 
of Harlem and fought, although I had no understanding of what 
that socalled "police act.ion" was all about. But I had sworn on oath 
to defend the Constitution, and I went. and fought to do so. Richard 
M. Nixon swore that oath on two inauguration days, but he had 
dishonored it. We have all sworn that same oath and we must live 
up to it by voting the artides of impe:achment of Richard M. Nixon 
voted by the Committee on the Judiciary. 
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DISSENTING VIEWS CONCERNING THE TWO ARTICLES PRESENTED TO, 
BUT NOT VOTED BY THE COMMITTEE ' 

I do not believe, however, that we will have. fulfilled OU¥ Constitu
tional duty i:f we vote impeachment solely on the basis o:f the three 
articles recommended by the Committee. The very nature of .the im
peachment process, we have recognized in the Judiciary Committee, 
infuses our decision on the grounds for impeachment with the weig11t 
o:f historical precedent. ·we are not merely making a judgment on 
the conduct o.f the Richard M. Nixon Presidency, we are making 
judgments that will determine the limits of Presidential, legislative,, 
and judicial power. Fol' this reason I supported the two articles of 
impeachment which Vi1r1·e recommended to the Conunittee on the 
Judiciary, but which have not Jx,en recommended by the Committee 
to the House. These two articles, based upon the President's authori
zation of the secret bombing o:f Cambodia without the lawful direc
tion of the Congress and t.he President's use of his office for his self
enrichment in derogation of the Constitutional provision forbidding 
the taking of emoluments, are as equally indicative oft.he President's 
contempt for the law as the three articles recommended by the Com
mittee,. The Presidential eonduct to which the.oo articles are addressed 
is as potenti:ally destruetive of the Constitution as t.he President's 
obstruction of justice, a.bnse of power and contempt of Congress even 
though the particular adivity hw9lved dicl not appear to offend as
]arge a number of members of the JndiciaJ·y Committee as the activity 
addressed in the first three articles. 

In the last twenty-five years we have become accustomed, it appears, 
to national involvement in undeclared war. The Korean police action, 
the invasion of Lebanon, the Bay of Pigs, the intervention in tJhe 
Dominican Republic, and the Indochina war were all instances of 
American military involvement initiated by an American President 
without the Constitutionally required declaration of war by the Con-
gress. In each of these instances the Congress acquiesced in the 
1Presidential action, thus becoming a party to the erosion of the 
Congressional power to declare war. We in the Congress must 
share the blame £or the taking on to the Presidency of a power 
to involve our nation militarily that is not contemplated by tJhe 
Constitution. Yet the se,cret bombing o:f Cambodia authorized by 
President Nixon during 1969 and 1970 is different :from. these earlier 
examples of Presidentfal war making. Instead of the traditional notifi
cation o.f and consultation with Congressional leadership., President 
Nixon moved unilaterally to authorize the bombing of a neutralcoun
try. The evidence that has been presented of Congressional notifica
tion is not convincing. Select1:1d members of the House and Senate were 
allegedly told that the bombing was going on, yet none of the men 
supposedly informed clearly remembers the notification. Whatever 
notice was given, it was certainly inadequate to provide the Congress as 
a whole with the information that was needed to articulate a judg-. 
ment of the military and diplomatic wisdom of the President's action. 
The information was insufficient, and its dissemination so controlled, 
that it was impossible for a position in opposition to be developed. This 
is Presidential war making, and if we are to preserve the integrity of 
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the Co!lstitntion's reservation of the war-making power to the Con
g:ress, if ,ve ~re to prevent future Presidents from committing the 
hves of A.~encan y~mth to}tdventurous ~ora;vs, we have a duty to seri
ously cons11er President Nixon's authorization of the secret bombing 
of Cambodrn, as an abuse of Presidential power constituting an im
peachable offense. 

Similarly, to check the potential excesses of future Presidents the 
m~mbers of t~e House ?f Repre~entatives should move to imp~ach 
R1char~ :.\I. N 1xon for willful takmg of government property for his 
self-e1~r1chment a~1d his evasion of his lawf1;1l t~x liability. 

A~ticle II, Sectwn I, c]ause 7 of the Constitution provides that the 
President shall not receiye "any ... emolument from the United 
States" during his term of office other than a stated compensation 
for his sen}l·es. This explicit _Constitutional prol:ibition applies solely 
to the President. The Foundmg Fathers recogmzed the potential for 
self-enrichment in the Presidency and provided this language to pre
vent "powers delegated for the purpose of promoting the happiness 
of a community" from being "perverted to the advancement of the 
personal emoluments of the agents of the people".' From the wealth 
of evidence gathered by the investigation of the Government Opera
tions Committee into unlawful expenditures of government funds on 
President Nixon·s private properties at Key Biscayne, Florida and 
San Clemente, California and presented to the Committee on the 
Judiciary, an article of impeachment was drawn charging Richard 
:\I. Xixon with violating the emoluments clause of the Constitution by 
knowingly receiving the benefits of expenditures on this personal prop
erties. Although the Judiciary Committee did not recommend this 
A1ticle to the House, I urge its consideration by the full House. 

Summarizing from the staff report on the evidence on the question 
of the President's violation of the emoluments clause, the evidence 
presented to the Committee on the Judiciary shows that since Richard 
M. Nixon became President the General Services Administration 
(GSA) has spent approximately $701,000 directly on his San Clemente 
property and $575,000 directly on his Key Biscayne property for capi
tal expenses, equipment, and maintenance. The evidence before the 
Committee further establishes that substantial expenditures for im
provements and maintenance services on the President's properties 
were made by GSA that are unrelated to the lawful duty of the GSA 
to make expenditures at the direction of the Secret Service for the 
installation of security devices and equipment on the private property 
of the President or others to protect the Prnsident. Some of these 
expenditures were made by the GSA at the direction of the President 
or his representatives, with no Secret Service request. Others were 
made after Secret Service requests, but included substantial amounts 
to meet aesthetic or personal preferences of the President and his 
family. Yet others, while they served security purposes, invoh,ed items 
that are normally paid for by a homeowner, such as the replacement 
of worn-out or obsolete equipment or fixtures and routine landscape 
maintenance. The staff of the Joint Committee on Tntf'rnal Revenue 
Taxation concluded that more than $92,000 of expenditures on the 

1 III Elliott, The De'bate8 on the Adoption of the Feaera! Oonstitution, 117 (reprint of 
2d edition) (Randolph). 
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President's properties was for his persmiat benefit and constituted' 
income to him (Joint Committee Repo1:t,, p. 201). T!ie 11:ternal 
Revenue Service concluded that the President had realized $62,000 
in such imputed income (HJC Tax Report, Appendix 1~): 

The evidence presented to the Committee on the Ju41mary_ shows 
that President Nixon participated in an effort to evade lns. full mco~e 
tax liability in 1969 by claiming a huge deduction for a gdt of Presi
dential papers that was actually not made until ~fter the date of ·final 
eligibility for claiming a deduc~ion for _such 8: gift. ' 

On December 30, 1969 President Nixon s1gll:e~ the .. T~x ~eform 
Act of 1969 into law. That Act included a prov1s1on ehmmatmg the 
tax deducti,on for cont.ributions of collection of private papers made 
to the government or to ch~ritable org~nizations after J ul_y 25, 1969. 
On April 10, 1970 the President, who 1s an attorney who m the ,past 
has engaged in .-tax practice, signed his income tax return fo~ 1969, 
claiming a deduction :for the donation to· the National Archives ,~f 
pre-Presidential personal papers allegedly worth $576,000. Th~ Presi
dent and his attorney went over the return page by page and d1scusse?, 
the tax consequences of the gift of papers deduction. {Kalmbach testi
mony, 3 HJC 671) An appraisal valuing the donated papers at that 
amount and a sheet describing the gift were attached to the return:. 
These documents, which constitute part of the return sigiied by the 
President assert that the gift had been made on March 27, 1969. 

There can be no doubt, the impeachment inquiry staff report on this 
matter concludes, that the President knew that the Tax Reform Act 
required that, for the claim of deduction to be valid, a gift must be 
completed by July 25, 1969. It is also clear that. the :President knew 
that his ret.urn indicated that the gift had been made on March 27, 
1969. The Internal Rennue Service has disallowed this deduction. 
The IRS found that, as a matter of :fact, the gift of papers was not 
made on or before July 25, 1969. On the basis of its investigation, the 
IRS concluded that the President was neglig<'nt in the preparation 
of its taxes and assessed a negligence, penalty of 5%. Because the IRS 
did not assess a civil pena.lty for frand, those members of the Judiciary 
Committee who opposed this article during debate declared that the 
IRS ha:d reached a definitive conclusion that no civil fraud was -in
volved, thus exonerating the President. It is·clear, however, that the, 
IRS investigation of the President"s negligence was less than complete 
out of that agency's deference to his office. The President -..vas never 
interviewed, nor were others with important information concernil1g 
the preparation of the return such as John Ehrlichman. Thus the IRS· 
was unable to make a determination on the question of fraud. Simi
larly, the Joint'Committee on Internal Revenue Taxation's investiga
tion of· the 1969 return, after concluding that the gift of papers had 
not been made by July 25, 1969 as claimed in the report, stopped 
short of addressing the question of fraud· out of deference to the 
,Judiciary Committee's impeachment inquiry., 

The ,Judiciary Committee's impeachment,foquiry·staff did address 
the question of criminal tax :fraud in its investigation and, in my 
opinion, :found evidence that the President did not file a :false lax re
turn :f~r 1969 through mistake or neglig~nce, but knowingly partici
pated m a scheme to defraud the Umted States Government by 
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claiming falsely that he hall m,1de his gHt of pa1wrs prior to July 25, 
1'969, the date of ,·xpirntion of the eligibility for valid tax deductions 
for such gifts. · · 

The ,J udiriary Committn, heard the expPrt testimony of Fred 
Folsom, a nmsultant to the Conunitte(' who for 2-1: years was an 
attomey in the Criminal ~l'dion of tlw ,Justi<T Department\.; Tax 
J?iYision and t:hief of that section for I:!. yenrs. Considering all the 
eircumstan<'es surmunding the alh•g-ed gift of papers and its inclu
sion as a deduction on the President's 1969 return, including the lack 
o:f a satisfactory response from the tnxpayer, it was the judgment of 
Folsom that in this <'ase ·'the casP <}f ,rn ordinary taxpayer. on the 
facts as m,, know them in this instance. th(~ rase would he referred 
ont for presentation to a Chand ,Jnr:v for prosecution." {Folsom 
testimony. ,June21. Hli4. Tr.1976). · 

It is clear to me from the evidence that President Nixon directed 
or knowingly received the benefit of improper <>xpenditures on his San 
Clemente and K('y Biscayne properties in violation of the law and the 
emoluments clause of the Constitution. It is equally clear that Richard 
:N"i:x:on had knowledge of and bears full responsibility for the willful 
evasion of his income tax obligation. 

Richard M. Nixon did this while preaching economy in govern
ment and imposing devastating cuts on vital social programs in his 
budgets and through the impouudment of Congressionally appropri
ated funds. He enriched himself at the taxpayers' expense while chil
dren were going hungry and uncared for, the poor and elderly were 
being denied adequat(• housing, and growing hope was being turned 
into despair as Federal assistance to help people out of foe bondage of 
poverty was being brutally terminated in the name of economy. Per
haps the greatest indictment against Richard Nixon that can be voted 
by the House is that by his actions he created a moral vacuum in the 
Office of the Presidency and turned that great office away from the 
service of the people toward the service of his own narrow, selfish 
interests. 

CONCLUSION 

As I stated in my opening statement in t.he ,Judiciary Committee's 
debate on the Articles of Impeachmell't which are now before the 
House, I do not approach the impeachment of Richard M. Nixon 
with a heavy heart. I regard the impeachment of this President, the 
impeachment of any President. as a grave Constitutional responsi
bility that cannot be taken lightly. I am saddened by the many 
personal tragedies that are the legacy of "'\Yaterg-ate. A number of other
wise honorable and decent men let their hunger for power and their 
devotion to a leader overcome their integrity, judgment, and sense 
of responsibility to the law and the n0itional interest. Because of this, 
their careers lie in ruin. Yet at the same time I am heartened, and my 
faith in the Constitution and in our c1emocracy is st ren12:thened by 
the now irrefutable proof that the Constitution is not a dead instru
ment, that truly no man is above the law, and that if a President acts 
unlawfully he can be inpeached and sent to the Senate for a trial to 
determine whether he should be removed from office. I am encouraged 
d1at our Constitution works, for I am especially dependent upon its 
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protection. I am encouraged that the American system permits H 

black nightwatchman and the son of an Italian immigrant family 
sitting as a District Court judge, each through applying the 1-aw, to 
be the instruments of uncovering the most extensive and highly placed 
corruption in our national history and the bringing to justice of the 
most powerful men in -our society. I am encouraged that what the 
Judiciary Committee has done, and what the full House must now do, 
in voting Articles of Impeachment against Richard M. Nixon, will 
begin a process of restoring the faith of the American people in our 
government. 

CHARLES B. RANGEL, 
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ADDITIOXAL VIE,YS OF MS. HOLTZMAN 

In view of President Nixon's resignation on August 9, 1974 several 
foot~otes s_hould b~_add~d to _the ~udiciar3-: Committet' report.' 

F~rs~, Richard N 1xon s _re~1gnat10n ,ms m response to the certainty 
of his impeachment, conv1ct1on and removal from office. The evidence 
was overwhelming. 

Second, the !Vatergate break-in-which precipitated his downfall
was not an accident. It was the logical outgrowth of President Nixon's 
repeated condonation of wiretapping and break-ins for political pur
poses. That pattern of lawlessness began only four months after 
President Nixon first took office when he authorized a program of il
legal wire-taps and permitted them to be used for political purposes. 
It continued with his adoption of the Huston Plan calling for routine 
use of criminal methods-wire-tapping, bre,ak-ins and mail openings
for political intelligence gathering. It continued with his creation of 
an extra-legal investigations unit fo the WhitC' House (the Plumbers) 
whose members engaged in covert political surveillance and an illegal 
bre~k-in, late.r condoned by Richard Nixon, to obtain political infor
mation. 

Given President Nixon's long-standing approval of unlawful action 
for political purposes in a non-campaign context, his men had every 
reason to believe that when the election campa.ig-n began they would 
be allowed, even expected, to resort to illegal methods to obtain polit
ical information-and they did. In this sense, at the very least, Presi
dent Nixon authorized the Watergate break-in and was responsible 
for it. 

Third, the Watergate break-in was not an isolated abuse of Richard 
Nixon's re-election campaign; it was but one element in a pervasive 
pattern of immoral, unethical and criminal conduct. Contempt for the 
electoral process spa,vned Segretti's activities (libelous campaign 
materials distributed on opponents' stationery), Sedan Chairs I and 
II ( spies in opponents' campaigns), "black advance" operations ( dis
ruption of opponents' campaigns), illegal corporate contributions, and 
offers of ambassadorships and high milk price supports in return for 
political contributions. 

Nor was President Nixon's abuse of his powers restricted to attacks 
on the Constitutional freedoms of the American citizens and his po
litical opponents. He also systematically arrogated to himself the 
powers of Congress; he waged a secret war in the neutral country of 
Cambodia; he unlawfully impounded funds appropriated by Con
gress; he attempted to dismantle social programs mandated by law. 

The conclusion is inescapable that Richard Nixon engaged person• 
ally in wrongful acts, allowed and encouraged his subordinates to do 
the same, and indeed stretched the Constitution beyond its breaking 
point, because he felt he would not have to answer for his conduct. Con• 
cealment, deception, and cover-up became a way of life in the Oval 
Office. 

(321) 
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This impeachment proceeding-in the thoroughness, fairness and 
gravity of its approach, as well as the strength of its findings-stands 
as a warning to all future Presidents that they will be held accountable 
to their oaths of office. Nonetheless, it will be an empty warning un
less the American public and the Congress continue to demand from 
their Presidents and other public officials respect for the Constitution, 
acknowledgment of the- supremacy of law and commitment to de
cency and honesty. 

ELIZABETH HOLTZMAN. 
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DISSEXTIXG YIE,YS OF 1fS. HOLTZMAN, .JOINED BY 
:\IES~RS. KASTEKMEIER, ED"TARDS. HUNG:\TE, 
COXYERS, "WALDIE, DRINAN, R~\.XGEL, O'\-VENS AND 
MEZVINSKY 

PROPOSED ARTICLE IV: SECRET BOMBING OF CAMBODIA 

We believe that Richard Nixon committed a high crime and mis
demeanor when, as President, he unilaterally ordered the bombing of 
Cambodia and deliberately concealed this bombing from Congress 
and the American public, through a series of false and deceptive 
statements, for more than four years. Proposed Article IV-which 
would impeach :\Ir. Nixon for these acts-is one of the most serious 
~he yommittee on the Judiciary considered during the course of its 
mqmry. 

It is difficult to imagine Presidential misconduct more dangerously 
in violation of our constitutional form of government than Mr. Nixon's 
decision, secretly and unilaterally, to order the use of American mili
tary power against another nation, and to deceive and mislead the 
Congress about this action. By depriving Congress of its constitu
tional role in the war-making and appropriations processes, the Presi
dent denied to the American people the most basic right of self
government: the right to participate, through their elected repre
sentatives, in the decisions that gravely affect their lives. 

The framers of our Constitution were well aware of the horrors of 
war. They knew it could impoverish a country; they knew the toll 
it could take in death and n1ined lives; they knew the destruction it 
could ·wreak. They were therefore careful to construct checks a.nd 
balances so that a decision to go to war would never be made casually 
or lightly, without a national consensus. As Jefferson put it, to check 
the "dog of war," it was necessary to take the war-making power out 
of the hands of a single person, the President, and place it in the 
hands of Congress where a majority vote-arrived at after debate 
and deliberation-would be required. 

The decision to make war has enormous human, economic and ethi
cal implications. It is intolerable in a constitutional democracy to per
mit that decision to be made in secret hy a President and to be hidden 
through deception from the law-making bodies and the public. 

For that reason the Committee should have found that President 
Nixon, in waging a secret war in Cambodia, committed a high crime 
and misdemeanor. 

THE PRESIDENT'S ROLE 

The central facts with regard to Richard Nixon's role in the con
cealment of the bombing of Cambodia are undisputed. 

On March 17, 1969-less than 2 months after he took office-Presi
dent Nixon authorized a series of B-52 bombing strikes in Cambodia. 

(323) 
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The bombing began on March 18, and in the ,::;,vxl'i•':ing 14 mon"/:1,s. 
::S,G9.5 B--32 sornes were flown, dropping ] 05,8~7 wns of bombs, at fl cost 
of more than 150 mi1lion dollars. 

President Xixon 's decision to conceal the, Cambodia bombing opera
tions from the Congress was an integral part of the de,·ision to bomb, 
made at the same time. On several OC('asions thereafter he ordered the 
highest secrecy for the raids and forbade their disclosure. 

In accordance with President Xixon ·s instructions, the top officials in 
his administration, including the Secretaries of Defense ,and State, hrn 
Chairmen of the ,Joint Chiefs of :-\taff and the Chief of Staff for the 
Air Force, made false and misleading statements to the Congress, 
even thoug-h their testimony was usually given under the cloak of top 
sPcret communications. In order to carry out Prt>sident. Xixon's direc
tions, the Defense Department falsified its own classified records and 
submitted false reports to Congress based on these records. 

President Nixon personally misrepresented to the Congress the facts 
concerning the bombing o:f Cambodia ,Yhen, on February 25. 1971, he 
stated in his Foreign Policy Report to Congress: 

In Cambodia we pursued the policy of the previous administration until North 
Vietnamese actions after Prince Sihanouk was deposed made this impossible. 

This policy of deception continued until July 16, 1973, more than 
four years after the bombing- began.1 

When the secrrt Cambodia bombing was finally exposed, President 
Nixon told the American people, in his August, 1973, press conference, 
that the secrecy had been necessary. He thus ratified and approved the 
policy of concealment and deception, a policy which he had earlier 
ordered. 

PURPORTED JUSTIFICATION FOR SECRECY 

The bombing of Cambodia was initiated only two months after 
Richard Nixon became President in 1969. The concealment of that 
bombing and deception of the Congress continued uninterrupted for 
more than four years-and persisted even after all .\merican troops 
had been withdrawn from Vietnam and our prisoners had been 
returned. 

President )Exon has attempted to justify this deceit on diplomatic 
grounds: that ,vithout the secrecy, Prince Sihanouk, the ruler of Cam
bodia, would han been compelled to abandon his position of ''affirma
tive acquiescence" and publicly protest the bombing strikes. No mili
tary justification for the secrecy and deception has been asserted. The 
V.C. and North Yit>tnamese kne,v they were being bombed. The 
only people who did not know about the bombing operations were 
Members of Congress and the "\merican people. 

Assuming, for the moment, that protecting Prince Sihanouk was a 
legitimate justification for the deception of Congress and the Amer
ican people, that justification ceased when Sihanouk was overthrown 
on Mareh 18, lffiO. ,\fti>r that date there was no justification for sec
"""'Y or deception. Nonetheless, for three years aftrr the fall of 
Sihanouk, Mr. Nixon persist.ently lied about the bombing. 

'In fnet, absent persistent eli'orts in the Senate w uncover the full truth about Aml!rl
can milltary aelivlti~s In Southeast Asia. the facts r,•garding American bombioi; operations 
m Cnrnbod!a might still b(,' secret. 
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Thus, on A\.pril 30, 1970 ( two months after Sihanouk's overthrow 
and 13 months after the bombing had conm1enced), in announcing the 
invasion of Cambodia by .American ground troops, President Nixon 
told the following lie to the .American public in a televised address: 

American policy . . . has been to scrupulously respect the neutrality of the 
Cambodian people . 

• * * * • * "' 
For five years, neither the United States nor South Vietnam has moved against 

these enemy sanctuaries because we did not wish to Yiolate the territory of a 
neutral nation. 

Again, on June 30, 1970, President Nixon repeated the lie: 
For five years, American and allied forces-to preserve the concept of Cam

bodian neturality and to confine the conflict in Southeast Asia-refrained from 
moving against those sanctuaries. 

Because Prince Sihanouk was no longer in office at the time of these 
Presidential statements, there was no justification for these or subse
quent falsehoods. 

The fact that the deception went on for years after any purported 
justification ceased to exist substantially impeaches what little validity 
that justification may have had for the period prior to March 18, 1970, 
when Sihanouk was still ruler. 2 

In any event, no authority exists for the proposition that the explicit 
provisions of the Constitution regarding the war-making and appro
priations powers of Congress may be overridden by a President in the 
interest of protecting a foreign prinoo. 

ARGU~IENTS OFFERED AGAINST THE ARTICLE 

In the course of debate on this Article, many Members of the Judi
ciary Committee conceded that President Nixon's deception was im
proper. The majority of those who voted against the Article, however, 
appeared to do so for reasons not directly related to the offense charged. 
Rather, they referred in the debate to assertions that Congress had 
acquiesced in the bombing or would have if it had been disclosed, that 
some Members of Congress had been notified of the secret bombing, 
that former Presidents had acted similarly, and that the recently 
enacted ,var Powers Resolution somehow alleviated the problem of 
future offenses. Examination of these arguments, however, demon
strates that they do not provide a viable defense to impeachment under 
Article IV. 

1. The President's defenders contended that Congress ratified the 
secret bombing operations in Cambodia through the passage of various 
appropriations measures. 

In fact, there was no ratification of this bombing. Congress passed 
on the Indochina war for the last time on June 29, 19731 when it 
ordered an August 15th cut-off date for all bombing. The secret bomb
ing of Cambodia did not become known until July 16th-two weeks 
later. There is no way in which Congress could have ratified actions 
of which it was unaware. 

• The evidence concerning Sihanouk's alleged acquiescence in the bomb;ng Is inconclu
sive at best. 
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8. Other Members opposed to ~'\.rticie :i. \ argwvl t'i,at tr•e ciisdosure 
of the Cambodia bombing operations to selected Members o:f Congress 
constituted sufficient notification to Congress and satisfied the Consti
tutional requirement. 

This position is not supported by the f!l-cts or the law. According to 
the Department of Defense, President Nixon, and newspaper reports, 
thirteen Members of Congress were allegedly advised about the secret 
bombing. Of this number, three are deceased. three haw denied being 
informed, and only four definitely recall being- told. No record has 
been found of these briefings. There is no evidence that any Repre
sentath·e or Senator was fully informed of the nature, extent and 
purpose of the secret bombing or the reasons for its secrecy. In fact, 
the evidence suggests otherwise. Thus, Senator Stennis, Chairman of 
the Senate Armed Services Committet' and the only Member who has 
spoken to the issue, specifically stated that he was given "no indication 
of the massiveness of the bombing." 

It is significant, too, that whatever procedures for notification were 
used in this case, they were not those established and regularly fol
lowed for the handling of the most highly secret matters such as the 
CIA budget and its intelligence activities, nuclear research and new 
weapons development.3 

In any event, selective notification to persons who supported Presi
dent Nixon's war policy hardly satisfied the Constitutional require
ment of Congressional participation in appropriations and war-mak
ing. That mandate of the Constitution-to require legislative debate 
and decision on gran· matters such as the bombing of a neutral 
country-was frustrated by the concealment of the Cambodia bombing 
from the Congress regardless of the knowledge, or eyen consent, of a 
few members. 

3. It was also argued that the Cambodia bombing aided President 
Nixon's efforts to end American. involvement in the Vietnam War, and 
that, therefore, Congress would have approved it. 

vVe do not question whether the Congress would have approved the 
bombing had it been informed. It might well have done so. On the 
other hand, Congress might have chosen to impose limitations on such 
actions, as it did with regard to American ground operations in Cam• 
bodia, and later, with regard to all other bombing in Cambodia. 

The question is not what Congress would have decided had it not 
been deceived, but whet.her Mr. Nixon had the right to order that 
deception. He clearly did not. 

4. Another argument advanced on behalf of President Nixon is tbat 
other Chiei Executives, notably President Johnson, deceived the 
American people about the Vietnam "Tar, and, thus, President Nixon 
should not be made to answer for wrongs that others haYe also com• 
mitted. . 

The simple answer to this proposition is that the exist{:lnce of prior 
misconduct does not justify its continuation or repetition, and that the 

• Under such pr0<:edures, s,,cret matters are treated ns "elassifled line items," hidden 
in th<> Federal hi;dgd, r.ut a<"ces~ible to the nppropriatP. committees of Cong-ress. These 
prt,cedures wo:;ld cert·.hly have be<>n ,:,dequat;, to meet w.batever legitimate need for 
sr-crPC:f existed. For (":r.,:,p!e, these procedures were UFetl to report ~ecr<'t ,:round onera
•Jons in Laos, beirun H'l<>,- Presid,,nt Johnson, providing full (]lselosure to all the Members 
of the r~levant House f\'.rd e(ln:'.lte comnutu:es. 
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unsanctioned wrnngdoings of some do not justify the misdeeds of 
others. This Committee has firmly rejected the notion that because 
other Presidents may have abused their powe.rs, the abuses of Presi-
dent Nixon are accrptable. · 

Moreover, the deception in prior administrations was not related 
to the nn fact of U.R. involnment as in the case of Cambodia. but 
to the purposes and motfrrs of the disclosed inrnlvement. W11en the 
Congress is misled about thr pnrpose of govermnental conduct, it can, 
at least, review the facts independently and adopt or cha.nge that con
rluet. If, howenr, Congress is unaware of military action, it has no 
,,ay to decide whether that action should be allowed to continue. 

In addition, in this inquiry we are engaged in setting standards of 
condud for Preside11ts. '\Ye should make it clear that Presidential 
lying and deception, in derogation of the Constitutional po,rnrs of 
Con1.::ress. are intolerable. James Iredell, one of the first Supreme 
Court ,J ustires, made this point in the course of debate on the impeach
ment clause of the Constitntion when he said: 

The President must Ct'rtainly be punishable for giving false information to 
the Senate. 

5. The furnl opposing argument advanced in the Committee debate 
was that the 'iYar Powers Resolution enacted by Congress in Novem
ber, rn7::\, is ,t sufficient deterrent against repetition of such activity 
in the future and that, therefore, impeachment of President Nixon 
on this ground was unnecessary. 

This argument is a thin reed. Do its proponents believe, analogously, 
that the fact Cong-ress is considering a bill to increase, the penalties 
for obstruction of justice bars impeachment of President Nixon under 
the obstruction count of ~\rtide> H 

The 'iYar Powers Resolution cannot and does not provide any deter
rent to secr(>t decisions by a President to institute war in a neutral 
nation. If a President would violate the clear mandate of the Consti
tution, the passage of a mere statute· reasserting those Constitutional 
proscriptions can add nothing further in the way of deterrence. 

The sole remedv which Congress can employ to bring a President 
to account for usurpation of the war-making and appropriations 
powers is impeachment. Only the use of that power is an effective 
deterrent ; and, failure to employ it, when necessary, sets a dangerous 
precedent. 

CONCLUSION 

In these proceedings we have sought to return to the fundamental 
limitations on Presidential power contained in the Constitution and 
to reassert the right of the peoplr to self-government through their 
elected representatives within that Constitutional framework. 

The Constitution does not permit the President to nullify the war
making and appropriations po'l\-ers given to the Congress. Secrecy 
and deception which deny to the Congress its lawful role are destruc
tive of the basic right of the American people to participate> in their 
government's lifr-and-cleath decisions. Adoption of Article IV would 
give notice to all future Presidents that the American people and 
the Congress may not be excluded from those decisions. 

By failing to recommend the impeachment of President Nixon :for 
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the deception of Congress and the American public as to an issue as 
grave as the systematic bombing of a neutral country, we implicitly 
accept the argument that any ends-even those a President believes 
are legitimate-justify unconstitutional means. We cannot permit a 
President to sidestep constitutional processes simply because he finds 
them cumbersome. 

This Committee has refused to ·accept that argument elsewhere 
in the course of our inquiry; we should not do so here. It is inherent 
in any government committed to democracy that the representatives 
o:f the people must be permitted a voice in the great decisions of state, 
even if a President believes in good faith that the course of the dem
ocratic process itself will make it more difficult or even impossible 
to achieve the desired goal. 

ELIZABETH HOLTZMAN. 
BoB KAsTENMEIER. 

DoN EnwARDs. 

WILLIAM L. HUNGATE. 
JoHN CONYERS, Jr. 
JEROME R. WALDIE. 
ROBERT F. DRINAN. 
CHARLES B. RANGEL. 
w AYNE OWENS. 
EDWARD MEZVTNSKY. 
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ADDITIONAL SEPARATE VIEWS OF MR. HUNGATE 

I have joined in the for('going dissenting views on proposed :\.rticle 
IV because I think they Jay down the guidelines to which the Congr<'5."i 
should adhere, and the statement is generally consonant with my Yiews. 
I do not mean to indicate that President Nixon is the first or only Chief 
Executive to exceed what I consider the appropriate boundaries of 
the war-making powers. Nor would I assert that the Congress has cir
cumspectly met its responsibilities and opportunities to checkrein the 
Executive in his use of these powers. 

When the question is directly presented to us, as here, the problem 
as I see it is that if we do not condemn it, we may be seen to have con
doned it, and I fear the ultimate consequences of this to the Republic. 

WILLI.Al\.{ L. HUNGATE. 

(329) 
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ADDITIONAL VIEWS OF MR. OWENS 

I concur with the majority Yiews expressed in this Report and sup
port the Judiciary C'ommitt.ee 's recommendation to the House of Rep
resentatives that it vote to impeach the President and send him to trial 
in the Senate on the basis of the findings reflected in the three Articles 
of Impeachment. 

These A.rticles of Impeachment are the product of eight months of 
deliberation and intense ,York by the Committee. During this period of 
time I have studied the evidence before the Committee very carefully. 
I have participated in everv single presentation of evidence. I have 
listened to every single witness. 

A~ a re~ult of this study, I have concluded that impeachment of a 
president 1s a grave act, to be undertaken only in the most extreme of 
circumstances. In my view, impeachable conduct is presidentia.l action 
which seriously violates the trust and responsibilities of that high 
Constitutional office. It. need not be conduct prohibited by criminal 
statute, though it must be clearly offensive-that is, known to be wrong 
by the person who commits it at the time it was committed. It could be 
a substantial abuse of power. blatantly unethical conduct, or a flagrant 
Yiolation of Constitutional duties. But it must not be a simplP -·1atter 
of disagreement over policies or politics. In the final analysi:c must 
be a violation of a principle of conduct which members of th._ House 
determine should be applied to aU future presidents and established 
as a Constitutional precedent. 

Each member of Congrrss must determine for himself whether the 
evidence is sufficient to call the President to account before the TT nited 
States Senate, whose Constitutional role is that of the final judge. I 
believe that WP m,ust vote, to impeach if we believe the, evidence that 
the President committed an impeachable offense is clear and convinc
ing and would support conviction of the President during a Senate 
trial. 

Our Committe<>'s task during these hearings has been made easier 
because we have had the benefit of the views of the President's attorney 
on the sufficiency and meaning- of the evidence, and we have had a par
tial presentation of the Prrsidrnt's legal and evidentiary defense both 
by Mr . .St. Clair and by the acting minority counsel to the Committee. 
This assistance has been scholarly and helpful. 

However, much of the relevant evidence has been wrongfully and 
nnconstitutionally withheld from this Committee by the President, 
preventin~ it and the Honse of Representatives from making a judg
ment on all of the facts. To a very great extent, the Pres•rlent has 
chosen the evidenrf' ,vhich we shall see. We thus can assume for pur
poses of this decision, that all of the evidenc0 which is favorable to the 
President is now before us. We can also reasonably infer, as any civil 
court would instruct its jnry, that the additional evidence we have 
sought has been denied because it is detrimental to the President's case. 

(331) 



24086

On the basis of all the e,.·,,t-?ni.'€. I am p,·rsuade,J that tlw }>resident 
has knowingly engaged in conduct which constitutes impeachabie of
fenses under the re.quirements of the Constitution, and that he should 
now be called to account before the United States Senate. 

I support each of the three Articles of Impeachment as agreed upon 
by the House Judiciary Committee. 

ARTICLE I: THE WATERG,\TE COVER-UP 

I find the evidence convincing that the President knowingly and 
willfully directed and participated in a cover-up of the ,Yatergate 
break-in. There is clear proof that the President made false statements 
to investigat-0rs; withheld evidence from the a~thoriti.es; c~uns~led 
witnesses to make false statements; intcrferfd with the mvestigat.Ions 
of the FBI, the Justice Department, and the Special Prosecutor; ap
proved the payment of money and attempted to offer clemency and 
other favorable treatment to buy the silence or procure false testimony 
of witnesses; tried to misuse the CIA to aid the cover-up; disseminated 
secret Grand Jury testimony to suspects; and made false statements to 
the Nation. I have listened to the tape recordings of the President's 
own words as he discussed the cover-up, and in particular, I have lis
tened repeatedly to the tape of the morning of March 21, 1973. I do not 
find any ambiguity in the President's decision to allow payment of 
hush money to Howard Hunt. 

ARTICLE II : ABUSE OF POWER 

The evidence in this area demonstrates that the President repeatedly 
abused the powers of his office, violated the Constitutional rights of 
citizens, misused government agencies, and broke his oath of office. He 
tried to use the Internal Revenue Service as a tool of partisan, political 
intimidation and punishment; he directed unlawful and illegitimate 
wiretapping and other secret surveillance to gather political intelli
gence, unrelated to any national security or law enforcement purposes; 
and he created the Plumbers Unit which engaged in covert, unlawful 
activities. 

ARTICLE III: REFUSAL TO OBEY LAWFUL SUBPOENAS 

The President's refusal to respond to our Committee's legal sub
poenas constitutes, in itself, an obstruction of the impeachment process 
which,. in my view, is an extremely grave Constitutional offense. The 
Committee subpornaed only carefully jnsfafied and relevant evidence 
relating to. serious charges of impeachable conduct :for which there 
already existed substantial evidence. By so acting, the Committee 
accepted a eonservative reading of its subpoena powers, which I think 
go far beyond those which we have tried to assert. The Committee has 
been forced to compile its cas<> from bits and pien•s of Pvidence ex
tracted from other investigcitions and from tape recordings furnished 
by the Distriet Court. The PresidPnt's refusal to comply with Honse 
subpoenas would make a nn1lity of the impeachment 'power i:f the 
House 1xere not to judge this offense iwpeachable. 
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The Committee rejected two additional Articles of Impeachment, the 
first of which I supported. 

ARTICLE IV: THE CAMBODIAN WAR 

The Constitution grants Congress the sole power to declare war. 
Congress must know from the Commander in Chief what actions the 
armed forces of our nation are taking, so that Congress can act, if it so 
chooses, to exercise this power. In spite of this clear constitutional 
duty gi\·en to Congress. the President directed that false reports be 
submitted to Congress over four vears of bombing of Cambodia, while 
the Administration puiblicly and in reports to Congress, claimed it 
was not engaged in hostilities with that country. The purpose of this 
secrecy could only ham been to hide the Cambodian bombing from 
the Congress and the American people, since our ach-ersaries knew 
about it. I believe that such conscious misleading of Congress in order 
to prevent us from exercising our Constitutional responsibilities is an 
impeachable offense, which Congress must enforce if it is to regain 
its proper Constitutional role. 

I fully realize that this matter involves the expansion of a war begun 
by Democratic Presidents, and at times one of those Presidents, 
Lyndon B. J olmson himself misled the Congress and the public about 
the course of that war. But past transgressions of this gravity, even 
if accepted or ratified by a Con~ress victimized by deceit, do not make 
a later repetition Constitutionally acceptable. 

I 1believe the Committee should have supported this article of 
impeachment, in addition to the three rnted by the Committee, to set 
a precedent for the future. In this time of growing nuclear capability 
around the world, Congress must make- clear to future presidents that 
which "·e haw tried to set forward this Congress with passage over 
the President's nto of the ,var Powers Act: No more wars of any 
nature must be started witJhout the consent of the people's elected 
representatiYes, exactly as set forth in the Constitution . 

• -\RTICLE V: THE PRESIDENT'S TAXES 

The evidence before the Congress demonstrates that the President 
engaged in unethical, shabby, and disgraceful conduct by grossly 
underpaying his income taxes while in office. There is, however, no 
clear and condncing evidence available to the Committee to show the 
two elements necessary to make this offense impeachable. 

To become an impeachable offense here, in my opinion, there must 
be clear proof of fraud by the President himself, couplrd with clear 
indications that he used the power of his presidential office to avoid 
being audited by the IRS. 

This test is not met by evidence available to us. A lthou2:h I do not 
find that they rise to the level of impeachability, I do- join other 
Americans in condemning these unconscionable acts which indicate 
serious ,·iolations of Richard Nixon's obligation as a taxpayer. 

But there are other remedies for these· abuses. Prosecution by the 
IRS for ciYil or criminal fraud are still available. even if President 
Kixon were allowed to serve out his full term. T'he unique power of 
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impeachment is not needed here. The people of the Vnited States have 
other remedies. The other impeachable offenses voted by the Com
mittee have only one method of correction-the ultimate weapon of 
impeachment~which should be used only ,vhen it is the sole adequate 
response. 

The report of this historic impeachment proceeding ·would not 
be complete without a record of how ea('h member Yoted on the five 
proposed .. \rticlesof Impeachment. Because regular House procedures 
do not provide that such rntes should be printed in the body of the 
report, I am here submitting that material to be printed as a part 
of my additional views. 
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COMMITTEE ON THE JUDICIARY 

s:m CONGHC':'i. 

ROLL CALL 

No •.. DA TE July .. 27. •· 19ZL 

H. s. ·····-·····-····-

! COMMITII::E. A1~, ,,,,,, ,,u N•1• J: 

MR. DONOHUE ... X 

MR. BROOKS ... ·-·-··-··-· X 

MR. KASTENMEIER._._ .. _ 
X 

MR. EDWARDS. 
X -

AIR. HUNGATE X 

MR.CONYERS 
X 

MR. EILBERG X 

MR. WALD!~ X 

MR. FLOWERS X 

MR. MANN X 

MR. SARBANES_. 
X -

MR. SEIBERLIN'' X -
MR. DANlELSON ___ .. X -
MR. DRINAN 

X 

MR. RANGEL 
X 

MS. JORDAN 
X -

MR.THORNTON ___ X 

- MS. HOLTZMAN X 

MR. OWEN° X 

MR. MEZVINSKY X 

MR. HUTCHINSON X 

- MR. MCCLORY __ V 

MR. S;\flTIT X 

?IIR. SANDMAN X 

-1 MR. RAJLSBAC" 
_ MR. WIGGIN,.,_0 ____ .,__,_x__,_ ___ _, _ _, __ 
-I MR. DENNis ___ ·---+---+-x--11------1--1-1--

-l MR. FlSH---·-·······--···- -'X'--1--4-----!----1:---i MR. MAYNE.-.. ___ . . .1--J.-X'--li-----~ __ 

_ MR HOGAN.·-··-·····-<-'"---'--'--·----,.-,_·· 

_ MR. EGTLER_. ·-·····-·· ·- 1-X--i---l--•-·····--+--•I--• 

-1 MR COHEN--.t·--·f ······d. ··•···· x _ MR. LOTT .. _.······-··· ············- __ ,__x_, ____ 1_ .• _,._. 

-· :MR. F!WE!IL!CIL. ............. .x._~ ··•·············-·'·- f----

_l !,il' !ifOOTI-HEAD ............... - .. -·••a.• .!-1---·· ······••H -·· [.--

__ , .MR. MARAZ!Tl ··-··- ._X_. , -· ····•--····· ··-· .. __ 

7 MR. LAT1'A .......... ········-··-·· -······ .l.. .. ···--···--··· ---·'--·· 

=~( ,,;,, ;;~;;]~~~:····_-··--· -- 1~ 1---1----···-

r ,., ',. 
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COMMI rrr::c ON THE JUDJCll'HY 
.. ,ou.,, or ur:pr•r,-;:ru iA n•,1r•; 

'!3JO C0Nf';ftf'"';•:; 

ROLL CALL 

\ 
COMMITTEE Ay<:.:; i Nl:tll Proe"I 

MR. BROOKS ......... . 

MR. KASTENMEU:R ... - ... -. t-.~-1--f----1--1--

MR. EDWARDS, ____ +-'X'--!'--l-----1·--I·-

MR.HUNGATE X 

MR. CONYERS X 

MR. EILBERG 
X 

MR. WALD!~ X 

MR. FLOWERS X 

MR.MANN ....L 
MR. SARBANES--··- _L 

MR. SEIBERLI1'1G--·- X 
MR. DANIELSON _______ X 

MR. DRINAN X 

MR. RANGE' X 

11S. JORDAN X 

MR. THORNTON. ___ X 

MS. HOLTZMAN. X 

MR. OWENS X 

MR. ME:?VlNSKY X 

MR. HUTCHINSON X 

MR. McCLORY_. ___ .J.... 
l\lR. SMIT 

l\lR. SANm!AN X 

MR. RAILSBAC" X 

nIR. WIGGINS X 

MR. DENNI" ....L 
l!R. FIS" _x --
MR.MAYNE X 
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COMMITTEE ON THE JUPJCIAHY 
Hou"ir: 01• ,,cr•nr"";rrtfA'ftvr.~~ 

>!>30 CONCH!"'<:; 

ROLL CALL 
No ................. DATE _JulY,_30, _1~74 .. 

H. s. 

Article I II 

1 COMMITTEE .,... N,,,, 
P-resent I A1u I N,7, 

- MR. DONOHU"' X 

MR. BROOKS.-
X -

- MR. KASTENMEIER X 

- MR. EDWARDS X 

MR. HUNGAT"' X -
- MR. CONYE"" X 

- MR. EILBERI! X 

- MR. WALDI"' X 

- MR. FLOWER" X 

- MP~ MANN X 

- MR. SARBANES X 

- MR. SEIBERLING ____ X 

MR. DANIELSON _____ X -
MR. DRINAN X -
MR. RANGET X -
MS. JORDAN X -

- Jim. THORNTON _____ ......L 

- MS. HQLT2lltAN. ___ ......L 

- MR. OWEN" X 

MR, MEZVINSKY X -
- )11R. HUTCHINSON X 

- ll!R. McCLORY X 

MR. Slln:T"' X 

- MR. SANDMAN X 

MR. RAILSBACTT X -
lllR. WIGGIN" X -
MR. DENNI" X -
MR.'Frs= X -
l\l.R. MAYN"' 

X - 1= --
MR. HOGAN X -
:MR. BUTLER. ..• ' X -
MR. COHEN X I -
111R.'LOTT X 

-
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COMM! TTCE ON THE JU!.JIC.IAHY 

ROLL CALL 

No •..... 
DATE July 30, 1974 

H. s. ····-· 

Article JV 

COMM1ITEE 

X 
ll!R. DONOHUE ............... ;•-·--l-·-1---···· ____ ,___, __ 

MR. BROOKS ...................... 1--,X'--i•---·l-·----·----I-

MR. KASTENMEIEJL X 

MR. EDWARD•"-"----1--"-X ___________ _ 

MR. HUNGATE ...... ___ 1...:.;.X-+--+-----

MR. CONYERS ......... ------1--'X"--·'--+----+--!--
MR. EILBERG ________________ ·---i-X'-1----l---!--

MR. WALDIE_ ................... ,_X _,_ _ _,__ ___ ..,__'-_ 

MR. FLOWERS----1--l--'X-l----l--1-

MR. MANN------+--+--X-1-----!--+--

MR. SARBANES ........ ---!---+-'x~----l--a--
MR. SEIEERLING ........ - .. 1---+...:;X-+----l--l--
MR. DANIELSON _____ !---l--X-l-----l--.!--
MR. DRINAN_. ____ ,._X__,__ _ _,__ ___ ,..__, __ 

MR.RANGETL.... ___ __,,..:.:.X-l---l-----1---'I---
MS. JORDAN-----+-"X-+--1-----1---1-

MR. THORNTON----1--+~X=--!------1---1-
MS. HOLTZiIA..'l .. ----:-X.;......;.--1----1--

MR. OWENS-----1-'X-'-,1--1-----1---l--
MR. MEZVINSKY ___ +.c:X-J.--1-----~--1--

MR. HUTCHINSOX X 

MR. McCLORY X 

MR. SMITU y 

MR. SANDMAN 
X 

MR. RAILSBACK, ____ X 

MR. WIGGINS X 

MR. DENNIS 
X 

MR. FIS" 
X 

irn. MAYN"' X 
im. HOGAN _____________ --~.,,__,_ ____ L __ ,__ 

nm. BUTLER ............ ··-·-··-· --...,X0-,1------l---l--

MR. COHEN x 
MR. LOTT .. ______ ·····-··-·•·· --·1-"-!-----1--l--
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COMMITTEE ON THE JUDICIARY 
HOU!;C 01-· ncrnr:!lCNTA!IVC'S 

930 CONGRt:~5 

ROLL CALL 
No •................ DATE ... July _30, __ 1974 

H. ___ _ s. ___ _ 

Article V 

i ' COMMITTEE .\:,,, N,-,.j fn,:,:ient .... N-,11 1. I 
I I - MR. DONOHU"' X i 

- MR. BROOK" X 

MR. KASTE:-ll\IEIE" 
X -

- MR. EDWARD" X 

MR. HUNGATE X -
- MR. CONYERS X 

- l\1R. EILBER~ X 

- MR. WALDn> X 

- MR .. FLOWERS X 

- llffi. MANN X 

- MR.SARBANE" X 

- MR. SEIBERLING_ X 

- MR. DANIELSON X 

- :MR. DRINAN X 

- MR. RANGE' X 

- MS. JORDAN X 

MR.THORNTON X -
JlIS. HOLTZMAN X .·. -

- Jl!R. OWENS X 

l\IR. ll!EZVINSKY X -

- l\IR. HUTCHINSO:'.'<' X 

- l\!R. l\IcCLORY y 

- MR. SMIT,,. ..I-

- ll!R. SANDMAN X 

MR. RAILSBACTF X -
l\IR. WIGGIN" X -
MR. DENNIS X -

- MR. FISU' ' . X -, x - }!R.MAYNE 

MR. HOGAN V -
MR. BUTLER .. X -

- MR. COHEN X 

MR. LOTT ........... ' ..L. -
- MR. FROE!ILIC!L •... ..: .. ,.: .... X -

MR. MOORHEAD.:.: .... ,.-...... X ' - -- ··-· 
MR: l\!ARAZITL--··-·-- X Ii - ---· 
MR. LATTA. ......................... X - -···-· ----.-

-- '-···--

-- l\!R. RODINO, ~• . ¥ 

ft'fi"l'lf 
--
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CONCLUSION 

The Committee's responsibility was iperhaps more so1?ering ·and 
awesome than thiait f:aced b y -Committee of :Congress 1!1 _tl;e; p~t 
century. I believe thiat !the mmibtoo fulfilled 1ts respons1ib;1ht1es m 
a 'W3,y thiat brought credit to the Omgr<>.ss and to our rnat1on. The 
durability of our institutions of government bas if>I'O'_'en adequate to 
these difficult times. The Committee has moved to remstate the rule 
of liaw •as supreme, even in the 0V'al Office. Our democracy and our 
constitution have not only survived; 1:hey have been strengthened by 
this ordeal. . _ . 

Millions of Americans were a,ble to see the Committee durmg the 
final week of its deliberaitions. I h:a<l. the honor of :authoring the House 
Resolution which mwe this ipitblic participation possible. In ,a11_ his
torfoal innomtion, America m,w, through televisio11, ;a panel o! serious, 
responsible, 1a11d non-partisan Members of Congress wrestle with grave 
ma.tters of evide!1ce !and reach sober judgments. 

In the end, the Committee supported three Articles of Impeachment 
lbooause of overwhelming;, undenfable evidence o,f grave Presiden1ti:al 
misfeasance adjusted to be impeachable in nature and gravity. For 
mon<t:hs prior ·to our televised ,procee<l.in!!'S, the. Committee pamstak
ingly e:mmined the mass of evidence whict was .before it. This evidence 
was ·wpplied carefully and selectively, .and there w,as great debate over 
what adts, if proven, were serious enough to W'arra.nt impeachment. 
The Oommittee iaiGted with restraint, ultimately rejecting two Artides 
of Impeachment. · 

It w.a.s the overwhelming cumuliative effect •of the evidence, viewed 
in its entirely, which persuaded so many members of the Committee
both li'berial ,and conservaitive, Republican and Democratic-that Ar• 
tides of Impeaichment were required. Any member of Congress, or 
any citizen iwho carefully examines this evidence would, I believe, 
support the •Committee's actions. · 

I feel it incumbent to express my reservations concerning the deci• 
sion to cite as supporting evidence in this report, transcripts o:f 
Presidenti•al eonversations which were rel6a.Sed !bY- President Nixon 
following completion of the Committee's deliberations. The Committee 
carefully reviewed ,a massive ·amount of materiials for an intensive 
twel ve--'Week period, •and a 1,arge majorilty of the 'Committee found the 
evid~n~ in support of three Article~ of !11!:P.eachment to lbe dear 1and 
co1;1vmcmg. ':phe mem~ers ma.de their dec1S1ons based solely on this 
ev1den~, which was, m my view, overwhelmin~ ,and conclusive. The 
Comm1ttee report ~h?uld reflect theoo salient mets upon which the 
member~ base?, their Ju~gment, and sI:ould not, in my opinion, shmY 
supportmg evidence wh1eh the Committee did not have iav,a.ilable at 
the time of decision. 

The edited trianscripts submitted by Mr. Nixon on AuO'ust 5 1974 
had be~n sub~oen:~~ 'by ~he Commi·!tee, 1and refused to us by him.' They 
were :highly mcrimmiatmg :and remforced the Committee's decision 
and! m. :fact,. were the oa~alyst for sU1bsequent exipressed support of 
Art1d~ I 1by the ten Committee mem'bers ,vho had earlier voted awainst 
reportmg tha;t Article. But this new inform,ation should lbe sear:wated 
imd ·appear as 'all addendum to the body of 1H1e report, not i11tr~ix1:>d 
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with the {widence which led to the Committee\.; :a<·tion det,ailed in this 
report. 

By 'acting so responsible and by submerging their political ial
legiiances :and :fortunes for this difficult process, the members of the 
Committee have strengthened the Congress. By yoting to impeach the 
President for oonduct which ,~iolated our guarantees of liberty, the 
Committee has strengthened the Constitution :and the Bill of Rights. 
And by creating clear precedents for future Presidential condudt, it 
will strengthen the Presidency. 

Awesome 'aS t:he impeachment ·and removal of a President oan be, 
the framers of our Constitution prodded :for this ipowt>r, eA"'!)ecting it 
to be used rarely, but ,to be used, nevertheless, when necessary to 
maintain the rule of law. Tlwre should he no fe.ar, if Congress finds 
the evidence sufficiently strong. that impeachment and conviction will 
damage the 1presidency. The fvamers created a goYernment of laws, 
not ia government of men. And impe,achment is the only tool ,'the Con
stitution ,provides ito control 'a President who has refused to obey the 
laws or his Constitutional obligations. 

I !believe the significance of what this Committee has done will 
endure for many years to come. If our standards of impeachment had 
•been too low or insubsbantia.1, we would ham seriously we,akened the 
presidency 1and created 1a precedent for future use of the impeachment 
power when charges may he trivial or partisan. ·we h,aye :n-oided this 
mistake. On the dther hand, if we had rejected these Articles of Im
peachment with :this dear and com·incing evidence of serious wrong
doing before us, no president would ever have been impeached, and the 
impeachment power, which the Constitution Yested in Congress -as 
the la.st resort to ,prevent serious •abuses of power by a president, would 
be rendered impotf'nt. 

\VAYXE OWENS. 
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ADDITIONAL VIEWS OF MR. MEZVINSKY, JOINED 
BY MESSRS: BROOKS, KASTENMEIER, EDWARDS, 
CONYERS, EILBERG, DANIELSON, RANGEL, AND MS. 
HOLTZMAN' CONC:fl~RNI~G INCOME TAX EVASION BY 
THE PRJ<}SIDENT 

' 

We support the three Articles of Impeachment approved by the 
Committee for reporting to the House. 

The Committee had before it clear and convincin~ proof that Presi
dent Nixon committed the offenses described in those Articles. We 
believe that the Committee also was presented with clear and convinc
ing' p'ro<;if that the President willfully evaded the payment of his 
federal income taxes. In fact, the proof was imch that the Committee 
was 'told by a criqiinal tax fraud expert that on the evidence presented 
to the Committee, if the President were an ordinary taxpayer, the 
government would seek to send him to jail. 

The President. however, is not an ordinary taxpayer; his willful.tax 
evasion affects the very integrity of our goVC'rnment . .Snch conduct 
calJs for the constitutional remedy o'f impeachnw~1t. 

The facts learl to no other conclnsion. 
, The Internal Revenue Service ruled 011 April 2, rn74 that Mr. Nixon 

had underpaid his federal incpme taxes by nearly $420,000 during his 
first terrri' in office. ( Rook X, 410-11) The IRS found that, on his tax 
returns for 1969 through 1972, the President had e1aimed over $565,000 
in imprope1· deductions and had failed to report more than $230,000 in 
taxable income, a total error in exce8s of $795,000 for those years. 

The key to the gross underpayment of taxes was his unlawful claim 
of a charitable deduction for an alleged' -g-ift of his personal papers 
(stated to be worth $576,000) 1 to tl)e National Archives in 1069. The 
IRS and the .Toint Committee on Internal Revenue Taxation, which, 
at the President's reqn<'st, also reviewed his taxes, fonnd that deduc
tfon to be improper becansc: 

(a) the gHt was not made on or before ,foly 25, 1960, the last 
date on which such g'iftH confrl be made to q1mlify for a tax <leduc
tion; and 

(b) resh·i~t}ons placed on _the gift by President .Nb~·o1_1 made, 
,, fhe papers a gift of a "fntt!re mtemst" and, therefore mehg1ble for 

' 
1 tax benefits, even.1f •the gift had been made prior to the change 

": in the tax law. - , · 
On'his tax retnm for 1!)60, th<{ fresident stated that the gift was 

made "free and <'lear with no rig-lits remaining in the, taxpayer." (Book 
~i 348.) ~n faet, fl1e/leed of g-ift,' rp'"tainP,d for Mr. Nixon snhstaptfa1 
r1g~ts m die paperR. , 

· i Durlng the audit of tllP. PrPllitlPnt'R retmmr for 'tlle :venrl'l ln69 thro11irl1 1!)72. the IRR 
hmI 11, prlvat~ lnr1P.rwn<lPn:t 1tpr,,mif¢N' ~·111i1P, th,• Pllfll'Y>< ~l:1lmNl hy th1; _PrPioiifont <•n "!Jb. 
1·1>turn~ to h<' worth $576,000, '!'hr ronC'lmdon of thP lnclf'flPrnlPnt np[1ra1sN wns that tllr 
fl!l[)Prfl WPTI' wort11 $27fe.1)00. 

{a43) 
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On his tax return, the President lllso claimed that the gift was made 
before the July 25, 1969 cut-off date. (Book X, 348.) The deed of gift 
transferring those· papers stated on its face that it. was executed on 
April 21, 1969. In :fact, that deed was executed on April 10_, 1970 and 
backdated to ma.ke it appear t~1at it was sip:~e~ a ;v:-ear. ea_rher._ (Book 
X, 14-15) The National Arclnves, the rec1p1ent of tlus alleged half
million dollar gift, did not know mitil April 1970 thatthe President's 
"1969" gi,fthad beenma;de. (BookX, 297) . · · . · - . · ·. · 

Considering the. sohd . documentary evidence ,of the. 11,legahtr ~f 
the gift of papers deduction, which was the key ~lement _of, t]1~ fres1-
dent's gros_s underpaynwnt of _his lawful taxes, the '.respons1b1hty of 
the Com1mttee was to detHmme, ·whether the President WflS aw,nre 
of-and either acquiesced or actively partii;ipn,ted in-this att-ernpt, 
to defraud the government. . . · . ". 

,7\Thile the IRS assessed only a negligence penalty agamst the Pres_1~ 
dent, and not a fraud penalty, IRS Commissioner Donald.A,lexa1~cle1~ 
recommended to the Special Prosecutor that he conduct a _grflnd Jury 
investigation into the matter of tll<' Presidl•nt's 1969 tax return. Alex
ander noted that the lack of cooperatio~\ of s~me wit1,ei,ses jt1,1d inco~~ 
sistencies in testimony prevented the IRS from completing 1ts process-
ing of the case. (Book X. 404) . ,.- --,, 

When the ,Toint Committee staff iss1.1ed its report on the Presidint's 
ta:x;t)S, it specHically_ noted that it had not attempted fo dete;rmhw 
the President's culpability for the irre~nladties on his. tax re.~u.11n,!;l; 
Instead, that. question was re:l:errect to tn~s. 0ommittef £91· 'res9l11fioh 
through the imp~achment process. . . , . , , · 

The Joint Committee· staff did '.forninlate 'and send to Presictent 
Nixon a series of qnestioiis concernh~g the Pi·esident's knowledge and 
participation in the prepa~ation of his tax 1;eturns. (Book X, 4;16--
22) The President failed to· respond to; those qu~stions during the 
Joint Committee in:·estigntJon, and latei· ig,101'.ei:l a reques(t4~t'lie 
respond to the inquiries fo1:,t he bene_fit of thjs Commitfee. · 

An analysis of the undisputed facts· and circun1sta1;ces p1akes it. 
abundantly clear that the P,resident kn~w that the gift of papers 
was not made on or before July 25. 1969 and did not lega}ly m1a.lify 
for the tax deductions he claimed on his tax returns. · · 

Mr. Nixon is a lawyer who has prided hiniseif on his :iuw:wled~~ 
of tax 13;~"· Tl!e $?76_,oo~ gift was by far the largest :4si.ft e,:er made 
by l\Ir. ~1xon m Ins hfetmw. Tt was more than twice Ins statutorv an-
nual income ns Presidc•nt. · ·- · 

He was personally familiar with the procedm:es w_hich lmd to be 
:followed in order to make a valid gift of his papers so: as, -to be 
~ntitled to th~ tax deduction. A ffi,l~~Ji_ ~nialler g:i:ft ?f )xipers-amount
mg to approx1matt>ly $80,000-,Yas made by the'President in December 
1?68. He was ~n acti-~e nnd interes~e1 participant at th.~t tiine., He 
discussed the g-ift and 1ts tax benefits.with his attorneys; cli.ose.betw·een 
alte~n,ate deeds of gi:ff, and personally executed ~ deed which wa.s 
co-~1gned by a represent~tiYe of the GSA accepti11g _the gift .:for the 
Umted States. The President also knew that the papers constit.uting 
the 1968 gift were selected prior to the end o:f 1968. (Book X · 4i.:..61) 
Although the President claimed that less than 3 months later·l'l~ mad~· 

• ' I • • • 
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a gift six times as large, the rec'ortl. shows that none of these procedures 
was observed. , . • 

No contemporary wl'itten evidence has been produced to support 
the claim that' the Presirlent intended on or before ,Tuly 25, 1960 that 
a_ large g:ift be made or that he auth_orized anyone to sign a deed of 
gift on Ins behalf: Rat11er, the C:onumttee was shown a February 1969 
memorandum-which the President received and endorsed-contem
plating not a Jarge p:ift of papers which would use up all the Presi
dent's charitable deductions £or· 11)60 and the five succeeding years, 
bnt, instead. small pe,fodic gifts of papers plus other charitable con-
tributions. (Book X, 64-65) · 

Two June· 1969 memoranda show that the President was an indi
vidual interested in the minute <let.ails of his tax deductions. Neither 
these memoranda nor any other writings in 1969 refer to a gift of 
papers so farge as to eliminate all other charitable deductions for six 
years. (Book X, 1'77~79) 

·while the President's papers were delivered to the Archives on 
Ma.rch 27, 1969, they were part of and i11termingled with a much larger 
group of papers. The documentary evidence is overwhelming that the 
Archives did not consid<'l· that any of th1:F1: papPrs had been given to 
the United States, ·but that it was routinely holding all of them in 
storage. The papers that·n1timatP1:v W('I'C' stated to constitnte the "1969" 
gift were not finally selected until late March 1970. They were not 
even preliminarily vafoed until early November 1969, and then only 
as part of the larger gronp of papt>rs dt'liYered for storage on March 
27. The preliminary appraisal was promptly sent to the President on 
Xovernber 7. 196$.J who acknowledged to the appraiser, Ralph New
man, on XO\·ember 16 that he knew of tllC' appraisal. (Book X, 190-98) 

· The backdated deed was executed on April 10, 1970, in the Execu
tive Office Building by vVhite Honse. attorney Edward Morgan in 
the presence of Frank DeMarco, the President's tax attorney. (Book 
X, 319-27) A few hours later, DeMarco met with the President for 
the execution of the President's tax return. The Committee has heard 
testimony that the President went over his tax return with his 
a,ttomeys page by page, and discussed the tax consequences of the gift 
of papers deduction. (Kalmbach testimony, 3 HJC 670-71) 

Finally, logic compels the conclusion that the President knew he 
made no gift of papers in March 1969. This is true because unless one 
could know in March 1969 that there would be a July 25, 1969 cut
off date, it ·wou1d be contmry to rational tax planning for the Presi
dent: (a) to make a gift of papers in March 1969, which would elim
inate the opportunity to take other charitable deductions for six yeari:; 
( especially when he appeared t-0 approve a contrary plan a month 
before); and (b) to make a gift that early in t:he year, when many of 
his financial matters were unsettled. instead of waiting until the end 
of the year when his income and deductions could be accurately 
(~stimated. -

The fact is 'that neither President Nixo11 nor anyone else could know 
in Ma.rch 1969 -of a July 25, 1969 cut-off date. Not until May 27, 1969 
was there-any indication that Congress might consider passing le.gis
lation eliminating the gift of papel'o!·deduction. And it was not un~il 
November :21; 1969 (wheh th:\ Senate Fina:nce Committee reported 1ts 
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bill to the Senate with a December 31, 1968 cut-off date) that it became 
a serious possibility that individuals might not have until the end of 
1969 to make a gift of pap(•rs and take the dl'duction. On December ~2, 
1969, Cong-ress finall~· fix(•cl ,July 25, H)69 as the cut-off date for the gift 
of papers drdnction. (Book X, 1*9-fil) . . 

It is noteworthy that once officials outside of the White House began 
investio-ating the gift of J>apers deduction, the President's a.ttorneys, 
DeMar~o and Morgan, and his appraiser, Newma?, began to tell con
flicting versions of events which they had pre.viously agreed upon. 
;\lso, documents central to the President's deduction ( including a deed 
allegedly executed in 1969) were found to be missing, and others ( such 
as the affidavit of appraisal which was part of the President's return) 
proved to be erroneous. 

The President's failure to respond to the questions submitted to him 
by the Joint Committee staff adds an additional inculpatory circum
stance to a record which points to intentional wrongdoing in connec
tion with the g-ift of pa pet's deduction. 

The facts and circumstances noted above demonstrate that when 
President Nixon signed his tax return on April 10, 1970 he knew that 
he did not make a gift of papers on or before July 25, 1969 valued at 
$576,000. "With respect to how any other taxpayer would be treated 
under these facts and circumstances, this Committee has heard the 
exrert opinion of Fred Folsom, an attorney ·who spent. 24 years in, 
and who for 1Z years was Chief of, the Justice Department's criminal 
tax section. ::\fr. Folsom stated that "in the case of an ordinary tax
payer, on the facts as we know them in this instance, the case would 
be referred out for presentation to a Grand Jury :for prosecution." 
(Folsom testimony, H.TC 6/21/74, TR. 1976) To state it more bluntly, 
under these facts and circumstances, the government would seek to 
send any other taxpi.i,yer to jail. 

The facts set :forth above show that the Committee had before it 
Pvidence of tax evasion by the President which met the most stringent 
standards of proof. Tlw use of tape recording:s and similar documen
tary evidence to prove th<' charges set forth in the Articles recom
mended by the Committee perhaps ]eel some to expect that type of evi
dence for all of the .\rticles. Most cases, however, whether criminal or 
civil, do not turn on the availability o:f tape recordings. They are de
cided on an evaluation of all the proven facts and circumstances and 
the logical inferences to be dra,Yn from those fads and circumstances. 
\'11ate,·er ~he applicable standard of proof, the evidence presented to 
the Comnuttee demonstrated that the President of the United States 
was guilty of willful income tax ernsion :for the years 1969 through 
1972. He should have be!:'n impeached :for such conduct. 

TAX EVASION AS .\N IMP:E.\CHABLE OFFENSE 

Som~ question. whether willful tax evasion by a President should 
be considered an nnpeachable offense. The President, who is oblio-ated 
by t.he Cons~ituti?n _to faithfully execute the laws, is perforce° con
s~r::imed to hv~ withm the sb~t1;1tes and regulations which govern all 
citizens. As with any other citizen, the President's evasion of taxes 
constituted a serious felony-which, even under the "criminality·· 
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standards urged on the Committee by the President, constitutes an 
impeachable offense. But because of his position, the President's acts 
went beyond criminal wrongdoing; they necessarily involved taking 
ad vantage of the power and prestige of the Presidency. 

As Chief Executive, President Nixon could expect that his tax 
returns would not be subject to the same scrutiny as those of other 
taxpayers. The superficial examination of his 1971 and 1972 returns 
conducted in May, 1973, which caused the IRS to write the President 
commending him ( instead of sending him a bill for the more than 
$180,000 by which he had underpaid his taxes for those two years) 
bears out this expectation of favoritism. 

The President had a special obligation to scrutinize his own re
turns-especially when those returns showed that he was paying only 
a nominal amount of tax on a very high income. Rather than so doing, 
he took advantage of his office to avoid paying his proper taxes. Had 
his entire Presidency not been subjected to public scrutiny-for the 
reasons contained in Articles I and II-Mr. Nixon's tax evasion would 
have succeeded. 

A President's noncompliance with the revenue laws does not merely 
deprive the Treasury of funds from one taxpayer; it affects the very 
foundation of our voluntary system of tax collection. Allowing such 
conduct to go unchecked threatens to damage seriously the ability of 
the government to efficiently raise from all the citizens of the Nation 
the funds necessary to govern our society. If a President commits 
willful tax evasion and is not brought to account by the Congress, then 
not only the tax system, but our entire structure of government risks 
corrosion. For this most fundamental reason we believe that the willful 
tax evasion by President Nixon should have been considered an im
J>eachable offense by the Committee, and that the Article charging 
this offense should have been reported to the House. 

EDWART) l\iEznXSKY. 
,TACK BROOI{S. 
BOB K.ASTEXMEIER. 
Dox Eow Anos. 
,JOHX COXYERS, JR. 
JOSHUA EILBERG. 
GEORG:g E. DAXIELSOX. 
C. B. RANGEL. 
ELIZ.\BJ,;TII HOL1'Zl\{AN. 
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ADDITION AL VIE'WS OF 1IR. McOLORY ON ARTICLE III 
COXCURRED IX BY 1fR. DANIELSOX AND MR. FJ:-,H 

The power of impeachment is the Constitution's paramount pow~r 
of self-preservation. This power is textually committed by the Consti
tution solely to the House of Representatives. The power to impeach 
includes within it the power to inquire. Without the corollary power 
to inquire, the power to impeach would be meaningless-and 
dangerous. 

The power of impeachment is made necessary by the allocation of 
jurisdiction among three separate branches. The Articles of Con
federation which reposed all powers in Congress found no need of an 
impeachment process. For there was no "other" branch whose excesses 
had to be checked by Congress. But the Constitution dispersed the 
powers among three separate branches to protect the liberties of the 
people and hold distant the spectre of tyranny. However, this protec
tion against tyranny raised the question of how Congress could make 
the executive-who under the Constitution would have the greatest 
potential for tyranny-answer for wrongs committed against the 
people. 

It was that question that led the framers to adapt the impeachment 
process to their new government. In addressing the question of possible 
Presidential misconduct at the Constitutional Convention, . George 
Mason said: ·'X o point is of more importance than that the right of 
impeachment should be continued." And in The Federalist No. 661 

Alexander Hamilton made clear that the purpose of the impeachment 
process was to se1Te as "an essential check in the hands of [the legisla
ture] upon the encroachments of the executive." 

In the same passage and in others in The Federalist, it is explained 
that the doctrine of separation of powers is modified by the system 
of checks and balances. In explaining the "true meaning" of the doc
trine of separation of powers, Madison states that "it is not possible 
to give each department an equal power of self defense. In republican 
government, the legislativf\ authority necessarily predominates. The 
remedy for this inconnniency is to rlivide the legislature into different 
branches. . ." The Federalist. No. 51. 

Moreover, the doctrine of separation of powers does not mean that in 
a given instance no branch may have "control" over the acts of an
other; rather, all that is meant by the doctrine is that at no time may 
the whole power of one branch be exercised by another entity that 
possesses the whole power of a second branch. The Federal?'st, No. 47, 
(Madison). 

Hamilton refPrs to Madison's explanation of the doctrine with 
approval and adds that in the context of the impeachment process th0 
eheck on thr arbitrary action of the Honse is the reqnirement of "con
currence of two-thirds of the Senate." The Federalist, ~o. 66. Thus, 

( 149) 
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it is the Senate-not the President-tha.t is the check on the House's 
power to impeach and its corollary po,ver to inquire. 

The doctrine of separation of pmYers does not mean that no branch 
can tell another branch what to do. Separation o:f powers is not the 
cn,ation of three sovereign_ governments, but one g:ov_eri~m~nt of _three 
branches each with an ass1m1ed role. Each branch w1thm its assigned 

' o· 1 P 'd " role may "control" another. Thus, for examp e, a res1 ent may con-
trol" a }udicial decision by granting a pardon, or he may "control" a 
legislative act by vetoing it. 

The framers not only foresaw but intended that there exist a tension 
between branches. But the question in each case must lie which branch 
has been, under the Constitution, assigned the role of checking and 
which branch has been deprin•d of its "self defense." 

If the power of impeachment is assigned solely to the House ~nd 
if its fundamental purpose is to check encroachments by the executive, 
it is dear that the separation of pom:•rs doctrine doPs not grant to the 
executiYe an institutional privilege which he may assert against either 
the power to impeach or the corollary power to inquire. For the 
framers to have granted such a defense to a President would have been 
a contradictory, irrational act. 

The power of impeachment, as stated above, is the Constitution's 
paramount power of self-preservation. Thus, it has been recognized 
through our history by every President, ewry legislator, and every 
judge that has ever spoken on the question that the impeachment 
power was sufficient to require of everyone, including the President, all 
ne.cessary evidence-re.oogi1ized, that is, until the exigencies o:f the pres
ent inquiry have forced the incumbent President and his defenders to 
assert an institutional privilege against the House's pmYer to inquire. 
This assertion is not only legally mistaken but, upon analysis, frivolous. 
"\Vhatever success such an assertion may have appears attributable to 
the fact that it plays to commonly mistaken notions that no branch can 
tell another branch what to do-a notion which in the everyday work
ings of our government is regularly disproved. 

The principle that is the subject of this discussion is clear and simple: 
the Constitution does not give to the House of Re:eresentatives, ex
ercising its power to impeach, ,t power to ask while giving to the 
President-as President-an equal power to refuse. It is respectfully 
submitted that our Constitution makes more sense than that. The Con
stitution does not give to the President a privilege to refuse by virtue 
of h[$ office when his use or abuse of that office is at issue. 

When the trustee of the highest office in the land is called upon by 
the rcpresentatiYes of the people to make an accounting of his per
formance, his assertion that Presidents need not answer is contemptu
ous of his trust and of the people who h:we placed their trust in him. 

11! talking .to my c?lleagues I am greatly disturbed that the issue in 
Article III 1s so nusnnderstood. All that Article III says is that 
Richard M. Nixon did not present a "lawful cause or excuse" for fail
ing to comply with subpoenas for evidence critically necessary to an 
impeachment ~nquiry. The President's basic answer to the subpoenas 
was that Presidents do not hnve to com.ply with such subpoenas by 
virtue of the office and that if the power to impeach included within 
it the power to inquire, then no President ever again would be safe. 
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All that I ask of my colleagues is to think through the ramifications 
of the President's position. For me, I do not wish to have a Presidency 
that is safe from the pmver of the people's representatives to demand 
an accounting. And that is precisely what is at stake in Article III. 

In discussions with my colleagues I am frequently beset with many 
hypoth.etical qt;testions-questions that have not occurred. I am asked 
whether the President could assert "national security" or "diplomatic 
secrecy" or some such excuse against impeachment inquiry subpoenas. 

The only ar(s\fer is that Article III does not treat those questions 
because the President offered no such excuses. We need not decide 
those questions at this time. Those special circumstances differ substan
tially from the excuse offered by this President that Presidents as such 
need not comply. And it is tha"texcuse ·which ArticleJ:II holds invalid. 

To be complete, I must also note that other excuses were offered by 
the ·President, but they appear secondary to his basic assertion. In his 
letter of June 9, 1974, to Chairman Rodino, the P1~esident complained 
that our requests were "unlimited" and suggested that each branch 
must be immune from unli:rp.ite:d searches by other branches. That 
excuse is factually without foundation. The facts set forth in this 
Report make clear that our si1bpoerias were modest in scope and 
thoroughly justified. · 

Additionally; the President said in that letter that the Committee 
had "the full story o:f Watergate." That answer had two defects: first, 
it was not true; second, even if true, it was no answer to outstanding 
Committee requests for materials in other areas under investigation, 
such as ITT, the dairy contributions, and misuse of the Internal Reve
nue Service. When such materials were later subpoenaed, the Presi
dent offered no excuse :for his failure to comply. Presumably, -v-e were 
to try to fashion one :for him. 

Finally, the President said that "the Executhre must remain the 
final arbiter of demands on its confidentiality.:' However, it should 
be noted that no special circumstances were offered as an excuse. 
Rather, 'the President ,vas assertihg a flat privilege not to comply 
based ongeneral operational needs of his office lest "the Presidency 
itself ... be fatally compromised." He Y,as asserting, in other words, 
ari executive privilege against the House's power to inquire. · 

Such a privilege 'was asserted in United States v. Niwon against the 
functio1i-s of the judicial branch. The Supreme Court unanimously 
rejected such a flat privilege as one that would make our government 
unworkable and would impair the role of the courts. That conclusion 
applies ·Idth everi stronger :force· in an impeachment proceeding 
against the President, the occurrence of which is so rare and the needs 
of which relate so fundamentally to the welfare of society itself. 

Therefore, in' sum, Richard M. Nixon has not offered any "law:l:ul 
cause or excuse." His offer of excuses on behalf of future Presidents 
is untenable when he has, in truth, no valld excuse of his own. · 

It has been suggested ,rn should interpolate an excuse on his behalf 
because he may have been reluctant to state it. That excuse is the con
stitutional privilege against self-i'ncrimination ,,hich Richard M. 
Nixon possesses as private citizen. For purposes of Article III, it is 
sufficient to answer that he did not offer this excuse. But if he had, 
the Committee could have gr·anted him "use" immunity and ordered 
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him to produce the subpoenaed materials, and tlwreafter the House 
could haw impeached him for high crimes or misdPmem:m~ on the 
basis of the produced materia1s because removal from office JS not a 
criminal sanction. . 

But it appears that for some of my colleagues laying out a~1 im
peachable offense on the basis of undisputed facts and c1e_ar law 1s n~t 
enough. For some unstated reasons unknown to me, special_ precondi
tions are postulated for Article III which w·ere not applied to any 
other article. 

First, it is argued that the presence of a disagreement oYer an. im
portant constitutional issue between the President and the Committee 
requires that we test our position in court before impeach_ment. ·what 
is incongruous is that this principle is applied only to Article III. Yet 
there are important constitutional questions relating to .\rticle I and 
.\rticle II over which the Presi<lent and the Committee disagree. For 
e,xample, do either Article I or Article II comply with due process 
requirements of fair notice of the charges? ·why don't we go to court 
to find out~ Is obstruction of justice an impeachable offense'? The 
President's statement on Ang11st 5, 1974, appears to say no. So why 
don·t m• go to court to find out? Is misuse of exrcutin, agencies an 
impeachable offense~ ~ince it is not an indictable offense, the Presi
dent's position is no. So why don't ,ve go to court to find out ? 

In deciding on any article of impeachment, one must determine the 
facts and whether those facts constitute impeachable conduct. The 
latter is always a construction of the phrase "treason, bribery, or 
other high crimes and misdemeanors," always a constitutional ques
tion. If all constitutional questions should be sent to a court first, not 
only Article III but nll three of the Articles of impenchment must 
fall. 

It is also suggested that simply because two branches have disagreed 
over their respective roles, the third branch should be called on to 
referee. But is this how our government works? If the Congress 
and the i?upreme Court disagree on the constitutionality of a bill, does 
the President act as referee, or does the Court's view prevail because 
of its assigned role under the Constitution? If the Congress and the 
President disagree over whether our armed :forces should act or 
COlJti~rne to act against some foreign land and Congress cuts off appro
r~natmn~, docs the_ :--upreme Cm~rt act _as referee, or does the Cong!·es
s!onal view prevail becau~e of its assigned role under the Constitu
tion~ ~\nd when the President and the Supreme Court disagreed on 
the question o~ whether the President was obligated to produce sub-
1 ioenaed material, did Congress act as referee, or did the Court's view 
prevail because of its assigned role under the Constitution? 

In short, the asserted principle does not explain how our govern
rnent actna~ly wm:ks. 'fhe. worth of this assertion can lw analyzed by 
hypothecatmg an m_qmr:v mto thP conduct of a ,Justice of the SupremP 
qomt or of th~ Pntlre Supr~me Court wherein a "judicial privilege" 
is asserted agamst Congress10nal subpoenas. 1Yonlcl the President be 
the proper referet> in that case? The question answers itsdf. 

It should not go without comment that the Constitution <Yrants no 
such "r~fer~e power" to any br~nch in any of its provisions.

0
The only 

approxnnat10n of such a grant 1s the "case or controversy·' jnrjsdiction 
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of the judicial branch. And, as the Report demonstrates, the history 
(lf that phrase rejects any notion that th<' doors of the conrts are open 
to resolve constitutional confrontations between the hvo other 
branches. 

It is also commonly argued that no branch can decide its own role 
under the Constitution, citing a sentence to that dl'ect from The Fed
f/'({list, No . .J:\). Unfortunatel"v, what is not explained is that the sen
tt':nce is a paraphrase by )Jadison of an argument that Thomas 
Jefferson made on behalf of a proYision ,uitten for a Yirginia con
stitution which the framers rejected in drafting our Constitution. 
,Jefferson argued that disputes lwtween branches should be referred to 
the people, as3embkl1 in conYention. ~:Iadison answered that this would 
be unworkable as a general proposition and that the best that could 
be done \\'as to establish a system of checks and balances, The Fed
eralist1 Xo. 51. l:nder such a system, Pach branch is ,-,npreme within 
its assig11ed role. It is this truth to which Fw'trd 8t,des Y. Nixon is 
lfring testament. 

So why didn't W(' go to court to be sure! (1) Because the federal dis
trict courts can only exercise jurisdiction gTantrcl lrv Cong'ress and 
none has been granted to cover such a case. (::l) Because both the Presi
dent and tlw Committee agl'ePd that snch qnestiolls were not justiciable. 
(3) Because the House has the solr power of impeadrnwnt, which in
dudes the duty of deciding whethet· certain facts constitute impeach
able conduct. ( 4) Finally, been use these constitutional questions are 
tried in a court specially set aside by the Constitution for this H'l'Y 
purpose. It is the Senate, "the court. of impeachment." and it exercises 
judicial power, as Hamilton madr dear in Tlie Fcdf!',il1st, No. 66. 
And, as is the case in all trials of Presidents, the Chief Justice of the 
Fnitnl States presides. 

Second, it is argnl?d that the Committee should hare initiated con
tempt. proceedings as a precondition to 1wommending Article III to 
the House. However. it should be noted that ,\.rticle III does not 
charge contempt. Article III does not charge the Presidl'nt merely 
with refusal to obey the subpoenas of a Congressional Committee. 
Rather it charges that the President ,·iolated the doctrine of separa
tion of powers by arrogating to himself the functions of the House in 
an impt>achment inqniry and thereby attempted to nullify the Con
stitution's ultimate check on what Hamilton referred to as the "mis
conduct of public men.'' Of course, the Committee itself does not 
charge but only reeommends that the House make the charge, just as in 
a statutory contempt proceeding pursuant to 2 U.8.C. ~ 192. The dif
ference is that in a contempt proceeding· initiated hy the House the 
defrndant is heard in a district court whereas in an impeachment pro
ceeding the respondent is heard in the SPnatr. But. in terms of due 
procf'ss reqnirrments, there is no differencP. In neither case is a sane
tion imposed before the opportunity to bP heard. If the House's Yoting 
impeachment were viewed as a sanction, then all three articles would 
foll equally. And the House eould new!' impeach without prHiousl~· 
conducting its own trial to determine the facts. 

For those "·ho still press that contempt proceedings should have 
bN'n completed as a pr<>condition to chargfog an impeachable offense, 
it should be noted that the Supreme Court in United States Y. Xi:rrm, 
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when confronted with the question of whether contempt proceedings 
should have been initiated against the President as a. procedural pre
condition for determining the obligatory character of the subpoenas, 
said that such a precondition ,vonld be inappropriate against a Presi
dent since it would force an additional constitutional confrontation 
and delay resolution of the merits of the case. The same is true for us. 

I trust that those who contend that contempt proceedings should 
have b('en completed as a precondition belie-ve that it is legally pos
sible to hold an incumbent President in contempt. If that is so, it would 
follow that an incumbent President mav b£' indicted for other ctimes as 
well. In which case, it might be asked why the Committee has not 
nrged that cha1·ges against the President be filed hy the Special 
Prosecutor as a precondition to recommending Article I. 

Again, it seems peculiar that the doctrine of "failure to exhaust 
other remedies" should be raised against Arti<:ll' III alo1w. :Moreover, 
those other remedies are. in :fact. una rnilable. As that doctrine is ap
plied ill courts of law. that fact makes the doctrine inapplicable. 

Article III compares favorably with the other artic]C's reported 
hy the Committee. Its underlying facts al'(' unclispute>d. It is the most 
specific and least dnp1icitons of the three articles. It is the only ar
ticle wherein the> Pn·siclent was put on notice befo1·e he act<'d that 
his conduct could result h1 impeachment. And as a matter of law, since 
the charge is that the President, in effect, attempted to nullify the con
stitutional nrocedure wherebv he is made accountable for his conduct 
to tlw people he serves, then,- can be no hiµ.-her crime against the peo
plt> with tht> possible exception of treason. 
. Article III ~s no make-weight article. For posterit~,. it is the most 
important article. It preserves for future generations the P°'Yer to 
hold their public servants accountable. 

"iVlwn we began this inquiry many months ago, no one would have 
denied thnt the. House of RepresentatiYes had the power to impeach a 
President. In the abs,mce of our recommendation of Artich· III, seri
ous doubts about this power would haw persisted. Indeed. this im
peachment ,yill have been made. possible hy circumstances extraneous 
to our inqnir.Y. It was not our subpoena that brought to light the addi
tional evidencr on ,\ugust ti. 1974. The sanw sadlv can be said of much 
of thr substantial evidence ,-rhich we possess. Om: subpoenas stil1 stand 
unanswered. It was only by the coincidence of an investigation into 
the conduct of private citizens who formerly ,vorked at the "iVhite 
House that evidence necessary to our inquiry into Presidential conduct 
fell into our hands. By experit>ncing that coincidence, have we ac
quitted onrselYes of our responsibility to preserve for our grandchil
clren a workable goyernment wherein even the highest remain account
able to tlw prop le through their reprrsentatives '? Shall m' protect the 
peopfo's rights and preYent the crippling of the Constitution ·s essen
tial check ag-ainst. unMnstitntionn 1 go,·ernment'? 

In recommending .\rticle III to the Hons£' the Committee has 
sought to answPr tlwse questions in the affit·matire. 

The con<·nr in full with the foregoing views on ,\rticle III. 
RonERT :\fcC1.onY. 
GEORGE E. DANIELSON. 
HAMILTON FrsH .• r R. 
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coxcrRRING YIE,v-S OF MR. FISH 

AXD THt~ PRESIDENT "!:<HALL TAKE C.\RE 

In revi0wing the solemn proceeding in which we havr been engaged, 
en•ry ::\femlx>r of the Committee on the ~Judiciary, PH'l':V other Mem
ber of Congress, and Pn'ry other .American must evaluate the evidence 
in the light of adherence to law, devotion to the Constitution. and to 
the institutions of this Janel. ~\rticle II of t,he Fnited States Constitu
tion sets forth the power and the respoHsibilities of the President. It 
opens with majestic simplicity: "The execntiYt> Power shall be vested 
in a President of the United :--:.tntes of America.'' The standard of con
duct required of all Presidents appears in Section 3 of that Article 
which commands that the President "shall take CaeP that the Laws 
be faithfully executed.'' Sl'ctiou I of the same ~\rticle requires that the 
Presic~ent acknowkdge the ··take. Can:' duty when assuming office by 
affirmmg under oath that he will "preserve, protect and defend the 
Constitution of the United Stat PS.'' 

The ··take Care'' clause "is a comprehensive deseription of the duty 
of the executin.' to watch with ngilance over all the public interests." 
Field Y. People. 2 Scan. 79 (Ill. 1839) ( quoting a contemporary treatise 
on American law). President Benjamin Harrison described the duty 
to "take Care that the La,Ys are faithfully executed" as ··the central 
idea of the office.'' Justice Frankfmter obseiTed that apart from the re
sponsibility for concluding foreign affairs, "the embracing function of 
the President is that ·he shall take Care that the Laws be faithfully 
executed.''' The Supreme Court has made it clear that the "Laws'' 
to which the "take Care" clause refers tll'e not limited solely to "the 
... Acts of Congress or treaties of the rnited :--;tafrs;'' rather, the 
"Laws" also include those "rig-hts, duties and obligations growing out 
of the Constitution jtself ... and all the protections implied h:v the 
nature of the government under the Constitution.'' In re Neagle, 135 
U.S. 1, 64 ( 1890). 

The Impeachment Clause is the sole. exception to the system of sepa
ration of gm·ernmental powers provided by the Constitution. It is the 
ultimate check on a President's abuse of the powers of his office. T,he 
duty to "take Care that the Laws hP faithfully exe.cuted" circum
scribes the President's authority with respect to overall conduct of the 
Executive Department and the administration of justice and is central 
to the exercise of the impeachment power. 

The three Articles of Impeachment recommended to the full House 
of Representatives charge that the great powers of the presidential 
office have been seriously abused. In words repeated in the preamble 
to each Article it is charged that the President, "in violation of his 
constitutional oath faithfully to exPcntP. the office of President of the 
United 'States and to the best of his ability preservr, protect and de
fend the Constitution of the United States. nnd in Yiolation ( or 'dis-
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regard,' in Article II) of his constitutional duty to take care tihat the 
laws be faithfully executed," performed acts therein specified. All 
three .\rticl1:s thus frame the issue in constitutional terms. 

Much attention has been given, and properly, to the specific charges 
against the President; but there are also larger considerations in
volved. The issue for history is the constitutional standard by which 
this President, or any future President. shall be held to account for his 
own acts or omissions and those of his immediate subordinates. 

The clear and understandable thrust of the "take Care" clause im
poses on a Pr('sident the affirmatirn duty to take care that the ]a"·s are 
carried out :fully, fairly, and justly. 

The "take Care·' clause imposes on a Prc>sident a personal obligation 
faithfully to honor, respect, obey and <'xecute the laws .• \t the Yery 
least he is bound not. to ,·iolate the law; not to order others to violate 
the la"'; and not to participate in the concealment of evidence respect
ing violations of la,v of which he is made awarP. This is scarcely novel: 
the same could be said of any citizen, whether or not bound by oath 
of office. Unlike the misconduct of an ordinary citizen. of course, 
presidential actions which contravene an Act of Congress may raise 
ifu,ndamental constitutional issnes invoking the overreach of the 
President's powers, e.g., Youngstown Sheet and Tube Oo. ,·. ,'i1a1l'yer, 
343 U.S. 570 (1052) (steel seizure); United States v. United States 
Dist1'ict Oou1't, 407 F.S. 297 (1917) ('warrantless wiretapping); 
United States v. Nixon, --- U.S. --- (1974) (exc>cutiYe privi
lege). In such case, since the PrPsident 's action can be effectfrely tested 
in the courts, resort. to the extraordinary remedy of impeachment is not. 
necessary. ImpC'flehmrnt. is appropriate only where the President's 
action involves an undermining of the int.egrit.y of office, an arrogation 
of powrr, a disregard of constitutional dnties, or otherwise has a sub
stantial adverse impact on the system of gornrnment. 

The PresidC'nt's constitutional duties extend beyond his personal 
obligation. ThC' "take C'are'· clause includes the President's superin
tendency of th<> vast bureaucracy of the executiw branch, including 
all departments. agencies. commissions, and of course the immediate 
WhitC' House staff. ThC> President's general obligation in this regard 
was described by Attorney General ·wmiam "~irt in acldce he gave 
in 182~ to President .Tohn Quincy .-\dams: "[The President] is not to 
p~rfonn th~ dut.y but to s~e that the officer assigned by law performs 
his duty faithfully-that 1s, honestly; not with perfect correctness of 
judgement, bnt honestly." 1 Ops. Atty. Gen. 62--1 (1823). 

The President's duty to supenise his principal subordinates is fur
ther emphasized by other provisions of the Constitution. Considered 
in conjunction with the Presid(>nt's constitutional power to "require 
the opinion in writing, of the principal officer in each of the Executive 
Departments, upon any subject relating to the duties of their respec
tire offices," .\rticle II. Section 2, the "take, Care'' clause implies an 
affirmative dnty to h<> informed about the conduct of executive officers. 
Likewise, whei1 consid<>red in the light of the President's PO\'l:er to 
appoint and remove <>xrcutiYe officers, the intention of the Framers of 
the Constitution that there be a single, responsible execntiYe, and the 
provision of .\rtkle II. 8Pction 1 wsting tlw execntfre power solely in 
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the President, th~ "take Care') clause imposes a duty to oversee the 
conduct of executive officers. 

Th~s ge~er~l ~uty of supervision is necessarily subject to certain 
prac~ical hm1tations. The Presidenfs constitutional duty does not 
require that h~ personally execute the laws. As Gouverneur Morris 
pointed out at _the Constitutional Convention, "Without ... minis
ters the Executive can do nothing of consequence." II The Records of 
the_ Fed_eml Oonve"!'t!on 54 (M. Farrand ~d.). Clearly he cannot ex
ercise direct superv1s1011 over any substantial segment of the executive 
branch. He should not be held responsible under the "take Care" 
cla-1,1se for acts of individual wrongdoino- by executive officers in the 
performa1:ce of their duties, in which h: is not in any way involved. 
He and his party may have to respond to the electorate for instances 
of re_vealed corru~tion at any level of the executive establishment, but 
unless the corruption serves to subvert the svstem of. government im-
peachment is not warranted. • ' 

Un~er the "take Care" clause, however, the President may not 
lmowmgly countenance-let alone authorize or direct--serious unlaw
ful conduct in an official capacity on the part of any agency or execu
tive official within the executive establishment. Furthermore, what
ever may be the responsibility of the President for the conduct of 
those executive officers in the various agencies of government, his re
sponsibility for the conduct of his immediate subordinates in the White 
House is even more compelling. All members of the White House staff 
are selected by the President and are directly responsible to him alone. 
No member of the White House staff is sul;iject to Senate scrutiny or 
approval on appointment; and of course discharge is also within the 
sole discretion of the President. It is not unreasonable to suggest that 
the closer the relationship-to 'the President, the greater is his respo,nsi
bility for the misconduct of a particular subordinate in the discharge 
of.his duties. 

,Although the clause does. not require day-to-day supervisory re
sponsibility for each executive department or agency, neither does the 
size and complexity of the executive branch excuse the President's 
failure to take reasonable steps calculated to ensure that his subordi
nates have faithfully carried out b,is responsibility of faithful execu
tion of the laws. The President m.ust exercise due diligence in 
overseeing the acts of his. immediate subordinates. He can neither 
mislead them by offering ambiguous instructions and then fail to 
police their actions, nor can he with impunity simply ignore av·ailable 
facts bearing on their wrongful official conduct. He must remain always 
alert for any hint or suggestion of improper official conduot on their 
part. If a President has knowledge that the laws are being violated or 
improperly executed, he is under a duty ,to take appropriate steps to 
remedy these wrongs. Among other things, he must bring the matter 
to the attention of authorized law enforcement officials. Furthermore, 
a President may not deliberately position or -arrange to screen himself 
with intent to avoid such knowledge, or notice of suc:h actions. And if 
a President permits or directly or indirectly stimulates a course of 
activity on the part of his immediafo subordinates which amounts :to 
serious abridgement of the ",take Care" clause, he is accountable for 
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that conduct in ·an impeachment proceeding directed against him, 
whether or not he had knowldege of i•ts actual occurrence. 

The failure of a President -to discharge his duty by disregarding or 
knowingly tolerating official dishonesty in the executive department 
or the faithless execution of the laws by his subordinates or executive 
department officials, may well, as President Andre.w ,Jackson stated, 
subject a President to the same liability as his subordinates-removal 
from office. 3 i1/ essages of the President 1352. 

'The President, in short, may not use any department of the execu
tive branch, or any person within the exe.cutive establishment, to 
subvert the Constitution or the laws, or to se.rve the President's per
sonal or political advantage in an unlawful manner. This is what 
Article II of the Constitution is all about. It puts the Preside.nt upon 
his oath to preserve, protect and defend the Constitution and to take 
care that the Ia.ws will he faithfully executed. 

This is also what Impeachment .Art.icles I and II are all about. 
Article I charges obstruction of justice by interfering with federal 
investigating agencies and concealing from them critical information. 
Paragraphs 1, 2 and 5 of .... \rticle II charge abuse of office by directing 
unlawful activities to be undertaken by the Internal Revenue Service, 
the Federal Bureau of Investigaition, the Secret Rrrvice, the f'riminal 
Division of the Department of ,Justice, the office of '\Yaterg-ate Special 
Prosecutor, and the Central Intelli~enrP Agency. Paragraphs~ and 4 
charge other illegal acts of the President, done "personally and 
through his subordinates and agents," in subversion of ·the political 
process; in derogation of individual liberty; and in the development 
of a p]an to prevent discovery of illegal activities. Furthermore, the 
offenses charged in Article II are peculiarly presidential offenses, for 
the President is in a unique position to subwrt and abuse ,th<' federal 
investigative and law enforcement agencies. Under -the Constitution 
the President may properly exercise broad discretionary powers to see 
that the Department of .Justice ·and other ag-encies serv·e the needs of 
law enforcement, but those powers are circumscribed by his corre
sponding duty to uphold the integrity of the administration of justice. 
The President has special obligations in the even-·handed enforcement 
of the criminal laws of •the land. Article II charges at the very least 
a gross disregard for those special obligations, and a total dereliction 
of the duty to take care that the 1aws be faithfully executed. 

HAMILTON FrsH, Jr. 
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MINORITY VIE1VS OF ~IE~~R~. HrTCHINSOX, S::\IITH, 
S~\KDl\L\X, 1VIGGIX~, DEXXIS, ~L\. YXE, LOTT, l\IOOR
?"EAD, :.\L\.RAZITI ASD L_\TT.\ 

PRELDHXARY STATDlEXT 

A. Ge,neml 

It is true, as President Gerald R. Ford said in his inaugural remarks, 
that "our long national nightmare is on•r,'' at least in t•he sense t!hat 
anxiety on•r t.he impact of a rag-ing- ·waterg-ate eontroversy on the 
ability of the -country's Chief Executirn to gon•rn effectively, or even 
to remain in office, abruptly ende.d upon the resig·nation of Richard 
Xixon from the Presidency. That resignation also rendered moot, in 
our view, the sole question to which this Committee's impeachment 
inquiry ·was addressed. namely, whether snfficient grounds exist for 
the House of Representatives to exercise its constitutional power to 
impeach ::\fr. Xixon. 1Ye see no need for the l\Iembcrs of the House to 
take any action whatsoever ,-rith respect to the filing of this Committee 
Report, other than to read it and the indfridnal and minority views 
included herein. 

It is perhaps less urgent. but it is surely no less necessary, that ,ve 
record our Yiews respecting the more significant qu0stions of law and 
fact which we percefre to be posed by the record compiled by the Com
mittee in the course of its Impeachment Inqniry. This remains impor
tant, not because ,-..hatever we in the minority or our colleagues who 
constituted the Committee's majority on these issues now say about 
them will affect the tenure in office of any particular President, but 
because ,n~ have an obligation, both to our contemporaries and to pos
terity, not to perpetuate. unchallenged, certain theories of the evidence, 
and of law, which are propounded by thP majority but which we be
lieve to be erroneous. 

It is essential that, as the emotional and intelledual tensions of the 
pre-resignation period subside, neither ::\fembers of the C.-0mmittee nor 
ot:her Americans so relax their efforts to analyze and understand the 
evidence accumulated by the Committc>P that they become indiscrimi
nate in their approach to the various alle,gations of misconduct which 
,ve examined. Our g-ratitude for his having by his resignation spared 
the Nation additionn 1 agony should not obscure for history onr judg
ment that Richard :\'ixon. as President. committe(l certain acts for 
which he should haYe been impeached and remon•d from office. Like• 
wise, ha,·ing effectively admitted guilt of one impeachable offense
obstruction of justice in connection with the 1Vatergate investigation
Richard Nixon is not consequently to be presumed guilty of all other 
offenses wit,h which he was charged by the majority of tihe Committee 
that approved recomme11<ling- to the fnll Honse tli'i·rr ,\rt.icles of Im
peachment a~ainst him. Indeed, it remains om view that, for the most 
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part, he was not guilty of those offenses and that history should so 
record. 

Our views respecting the merits of each of tJhe major allegations 
made by the majority of the Committee against President Nixon are 
set ?ut mor_e fully in the separate discussions of the three proposed 
_\rt1cles wluch follow. To summarize: 

(1) With respect to proposed Article I, we believe that the charp:es 
of conspiracy to obstruct justice, and obstruction of justice, which are 
contained in the .\rtick in essen<:e, if not in terms, may be taken as 
substantially confessed by Mr. Xixon on _\.ugnst 5, 1974, and corrob
orated hy ample other eYidence in the record. Prior to )fr. Xixon's 
revelation of the contents of three conversations between him and his 
former Chief of Staff, H. R. Haldeman, that took place on ,June 23, 
Hli2, we did not, and still do not, beliern that the evidence of presiden
tial involvement in the 1Yatergat<> cover-up conspirn<'y, as developed 
at that time, was sufficient to warrant Members of the House, or dis
passionate j1.1rors in the .::senate, in finding )fr. Xixon guilty of an 
nnpeaehable offense beyond a r<>asonable. douht, which we lwlieve to 
be the a,J?propriate standard. 

(2) 1, 1th l'<':',pect to proposed Article II, we find sufficient evidence 
to warrant ,t belief that isolat<>d instances of nnla wfnl conduct by 
presidential aides and subordinates did occur during the five-and
one-half years of the Nixon Administration, with varying degrees of 
direct personal knowledge or involvement of the President in these 
i·espectiYe illegal episodes. 1Ve roundly condemn such abuses and un
rl:'servedly farnr the invocation of existing legal sanctions. or the cre
ation of new ones, where needed, to deter such reprehensible official 
conduct in the future, no matter in whose Administration, or bv what 
brand or partisan, it might be perpetrated. · 

Nevertheless, we cannot join with those who claim to perceive an 
invidious, pervasive "pattern" of illegality in the conduct of official 
government business generaily by President :Nixon. In some instances, 
as noted below, we disagree with the majority's interpretation of the 
eviden<'e regarding either the intrinsic illegality of the conduct studied 
or the linkage of Mr. Nixon personally to it. )fOJ"e°'·er. even as to those 
acts which we would concur in characterizing as abusive and which the 
President appeared to direct, or countenance. neither singly nor in the 
aggregate do they impress ,us as being offenses for which Richard 
Nixon, or any President, should be impeached or removed from office, 
when considered, as they must bl'. on their own footing. apart from the 
obstruction of justice charge under proposed Article I which we 
believe to be sustained by the evidence. 

(3) Likewise, with respect to proposed Article III, we believe that 
this charge, standing alone, affords insufficient grounds for impeach
ment. Our <:0ncern here; as explicated in the discussion below, is that 
the Congressional subpoena power itself not be too easily abused as a 
means of achie,·ing the "impeachment and removal of a President 
against whom no other substantive impeachable offense has been 
proved by sufficient eYid~hce derived from sources other than the Presi
dent himself. 1Ye belieYe it is particularly important for the Honse 
to refrain from impeach_ment on the sole basis of noncompliance with 
subpoenas where. as here, colorable claims of priYile:re have been 
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asserted in defense of non-p,roclucti0n of the subpoenaed materials, and 
the validity of those claims has not been adjudicated in any esta;blished, 
lawful adversary proceeding before the House is called upon to decide 
whether to impeach a President on grounds of noncompliance with 
subpoenas issued by a Committee- inquiring into the existence of suffi-
cient grounds for impeachment. · 

Richard Nixon served his country in elective office for the better part 
of three decades and, in the mai'n, he served it well. Each of the under
signed voted for ·him, worked for and with him in election campaigns, 
and supported the major portion of his legislative program during 
his tenure as President. Even at the risk of seeming paradoxical, since 
we were prepared' to vote for his impeachment on proposed Article I 
had he not resigned his office, ,ve hope that in foe fullness of time it is 
his accomplishments-and tlwy were many and significant-rather 
than the conduct to which this Report is addressed for which Richard 
Nixon is primarily remembered in history. · 

1Ve know that it has been said, and perhaps some will continue to 
say, ·that Richard Nixon was "hounded from office'' by his political 
opponents and media critics. 1Ve feel constrained to point out, however, 
that it was Richard Nixon who· impedt;d the' FBI's investigation of 
the 1Vatergate affair by wrongfully attempting fo implicate the Cen
tral Intelligence Agen~y; it was Richard Nixon, who created and pre
served the evidence of t:p-at transgression and who, knowing that it had 
been subpoen(led by this Oommittt3e and the Special Prosecutor, con
cealed its terrible import, even from· his own cou:nsel, until he could 
do so no longer. And it was a nnanjmous Supreme Court of the United 
States which, in, au· opinion authored by the Chief Justice whom he 
appointed, ordered Richard Nixon to surre~der that evidence to the 
Special Prosecutor, to :further the entls of justic;e. · ' . 

The tragedy that finally engulfed R_ichard Nixon had_ many facets. 
One was the :very self-inflicted natlire of the harm. It is striking that 
such an able, experie1iced and perceptive man, whose ability to grasp 
the global implications of events little noticed by others may well have 
been unsurpassed-by ahy of his predecessors, should fail to comprehend 
the' damage that·accrued daily to himself, his Administration, apd to 
the Nation, as ·day· after day, month after r,nonth, he impri~ned the 
truth about his role in the ·watergate cover,-up so long and so tightly 
within the solitude of his Oval Office that it could not be· unleiashed 
w~thout _destroying his Presidency. · · , , 

·we submit these Minority Views in the hope that we might thereby 
help provide to our colleagues in the House, and to the public at large, 
a broader perspective than might otherwise be available on these events 
which have come to play such a surprisingly lrJ,rge part in all of our 
li,ves. Joined, we ,are confide1}t, by our colleagues on the.majority of 
the Committee.who, through these. past nine months, struggled as we 
did to find the trnth, we conclnde by expressing a final, earzyest hope: 
that these observations and all thaf we have said and done during.the 
cot1rse of this Inquiry will prove to hav,e served, as they were intended 
to serve, the security, liberty and general welfare of the Americ~n 
people. 
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B. llfe{J/11,ing of "Treason, Bribery or other high Orivws and Mis
demeanm·s" 

The Constitution of the United States provides that the President 
"shall be removed from Office on Impeachment for, and Conviction of, 
Treason, Bribery, or other high Crimes and Misdemeanors." Upon 
impeachment and conviotion, remov-al of the President from office is 
mandatory. The offenses for which a President may be impeaohed 
are limited to those rnumerated in the Constitution, namely ''Treason, 
Bribery, or other high Crimes and Misdemeanors." ,ve do not believe 
that c.1, 'President or any other civil officer of .the United States gov
ernment may constitutionally be impeached and convicted for errors 
in t.he administration of his office. 

1.. ADOPTION OF ''TREASON, BRIBERY, OR OTHER HIGH CRIMES AXD MISDE
MEANORS" AT CONSTITUTIONAL CONVENTION 

The original version of the impeachment clause at the Constitu
tional Convention of 1787 had made "mal-praotice or neglect of duty" 
the grounds for impeachmel1't. On July 20, 1787, the Framers debated 
whet.her to retain this clause, and decided to do so. 

Gouverneur Morris, who had moved to strike the impeachment 
clause altogether, began by arguing that it was unnecessary because 
the executive "can do no crriminal act without Coadjutors who may be 
punished." 1 George Mason disagreed, arg-uing that "Wben great 
crrirnes were committed he [favored] punishing the principal as well 
as the Coa:djutors." 2 Fearing recourse to assassinations, Benjamin 
Franklin favored impeachment "to provide in ·the Constitution for 
the regular puni8hrnent of the executive when ,his misconduct should 
d1?.Serve it, and for his honorable acquittal when he should be unjustly 
accused." 3 Gouverneur Morris then admitted that "corruption & some 
few other offenses" should br impeachable, but thought "the case ought 
to be enumerated & defined."• 

Rufus King, a co-sponsor of the motion to strike the impeachment 
clause, pointed ont that the ex<'rntin', unlike the judiciary, did not 
hold his office during good behavior, but during a fixed, elective term; 
and accordingly onght not to be impeachable, like the judiciary, for 
"misbehaviour:" this would be "destruetiYe of his inde'pendence and 
of the prindplPs of the Constitution:' 5 Edmund Randolph, however, 
made a strong statement in favor of retaining the impeachment 
clause: 

Guilt wherever found ought to be prmishell. The Executive will have great op
portunitys of abusing his power, particularly -in time of war when the military 
force, and in some respects the public money will be in his hands . 

. . . He is aware of the necessity of proceeding wit11 a cautious hand, and of 
excluding as much as possible the influence of the I.Rgislatnre from the busi
ness. He suggested for consideration ... requiring some preliminary inquest 
of whether just grounds for impeach1nent existed.0 

1 The Reaord.f! of the Fecleral Co1wention of 1787 (!If. Farrand ed., 1911) 64 (emphasis 
ad,led). 

• Id,, at 64 (emphasis added). 
• Id,, at 65 (emphasis added). 
• Id,, (emphasis added), 
• 1'1., at 67. 
6 1'1 .. at 67 (emphasiR added) 
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B~njami1~ Franklin again suggested the role o:f impeachments in re
leasing tens10ns, using an example from international affairs involving 
a secret plot to cause the failure of a rendezvous between the French 
and Dutch f!e<>ts-an example suggestin' of treason.' Gouverneur 
~forris, his opinion now changed by the discussion, closPd the debate on 
ii note echoing the position of Randolph: 

Our Executive . . . may be bribed by a greater interest to betray his trust; 
and no one would say that we ought to expose ourselves to the danger of ;weing 
the first Magistrate in foreign pay without being able to guard ag,st. it IJ~· tlif<
placing him .... 'l'he Executive ought therefore to be impeachalJle for trf'ach
f'ry: Corrupting his electors, and incapacity were other cau;;es of impeachment. 
For the latter he should be punished not as a man, hut as au officer, and pun
ished only by degradntion from his office .... When we make him amenable 
to Justice howe,·er we should take care to provide some mode that will not 
make him dependent on the Legislature.• 

On the question. "Shall tlw Executin· be remo,·able on impeach
ments," the proposition then carried by a vote of eight states to two.0 

A reYie,y of this debate' hardly foayes the impression that the Fram
ers intended tlw g-rounds for impeachment. to be left to the discretion, 
even the "sound" \liscretion, of the legislature. On a fair reading, 
:\fadison 's notes rewal the Framers' fear that. the impeachment power 
would r•ender the execntll'C' clependent on the lP1,.6slature. The concrete 
examples used in the debate all refer not only to crimes.10 hut. to ex
tremely gran' crimes. George :\fason mentioned the possibility that the 
President ,Yonld corrnpt his own electors ancl thPn "rPpeat his guilt," 
and described groun<ls for impeachment as "the most extensive in
justice." Franklin alluded to the beh~•tl(ling of Charles I. the possibility 
of assassination, ancl the example of tlw French arnl Dutch fleets, 
which connoted betraval of a national intel'C'St. ::\Iadison mentioned the 
"perversion" of an ''administration into a scheme of peculation or 
oppression," 11 or the "betrayal" of the execnti'l·e·s "trust. to :foreign 
powers.'' Edmund Randolph mentioned the great opportunities :for 
abuse of the executive po"·er, "particularly in tilm' of war when the 
military force. and in some respects tlw public money will be in his 
hands:' He cautioned against "tumults & insurrections." Gouveneur 
)forris similarly contemplated that the executin· might. corrupt his 
own electors, or "be bribed b,v a greater interest. to betray his trnst"
just as the King of England hacl been bribed by Lonis XIV-and felt 
he should therefore be impeachable for "treachery.'' 

Aft.er the ,Tuly 20 rote to retain the impeachment clauS<', the resolu
tion containing it was referred to the Committee on Detail, which 
substituted "treason, bribery or corruption" for "mal-practice or 
neglect of duty:' No snrvivinp: reeords explain ~.he,. reasons for the 
change, but they are not difficult to understand, m light of the floor 
discussion just summarize,d. The change fairly captured the sense of 
the July 20 debate, in which tlw grounds for impeachment seem to 
have been such acts as wonld either canse danger to the yer,v existenc<' 

7 Id,, at 68. 
8 ltl., at 68-69. 
9 ld., at 69. 
10 The frequent use of the terms "punish," "punishment," and "gnllt" In this debate 

indicates the tenor of the proceedings, and seems to, have occasioned Morr!~• suggestion 
that the "o1fenses" cognizable in an Impeachment pro<>eeding be "enumerated & defined." 

11 "Peculation" and "oppression" were both technical words of law, and constituted 
indictable crimes at common law. 4 W. Blackstone OommentarieB on tile Laws of England, 
(1771) 122 (peculation), 140 (oppression). 
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of the United States, or involve the purchase and sale of the ''Chief of 
Magistracy,'' whi('h would tend to the same result. It is 1wt a fair 
summary of this debate-which is the only snrvi ,·ing discussion of any 
length by the Framers as to the grounds for impeachment-to say that 
the Framers were principally concerned with reaching a course of 
conduct, whether or not criminal, generally inconsistent with the 
proper and effective exercise of the office of the presidency. They were 
concerned with preserving the government from being overthrown by 
the treachery or corruption of one man. EYen in the context of that 
purpose, they steadfastly reiterated the importance of putting a check 
on the legislature's use of power and refused to expand the narrow 
definition they had given to treason in the Constitution. They saw 
punishment as a significant purpose of impeachment. The changes 
in language made by the Committee on Detail can be taken to reflect 
a consensus of the debate that (1) impeachment would be the proper 
remedy where grave crimes had been committed, and (2) adherence 
to this standard would satisfy the widely recognized n<'ed for a check 
on potential excesses of the impeachment power itself. 

The impeachment clause, as amended by the Committee on Detail 
to refer to "treason, bribery or corruption,·, was reported to the foll 
Convention on August 6, 1787, as part of the draft constitution. 
Together with other sections, it was referred to the Committee of 
Eleven on August 31. This Committee further narrowed the grounds 
to "treason or brihny." while at the snme time substituting trial by the 
Senate for trial by the, SuJ?reme Court, and requiring a two-thirds 
vote to convict. No survivrng reconls explain the purpose of this 
change. The mention of "corruption" may hare been thought redun
dant, in view of the provision for bribery. Or. corruption might have 
been regarded by the Committee as too broad, because not a WC'll

defined crime. In any case, the change limited the gTotmds for impeach
ment to two dearly understood and enumerated crimes. 

The revised clause, containing the grounds "treason and bribery,'' 
came before the full body again on "September k. late in the Conven
tion. George Mason moved to add to the enumerated grounds for 
impeachment. Madison's Journal reflects the following exchange: 

Col. :\IAsoN. Why i;:: the provision restrained to Treason & bribery only? Treason 
as defined in the Constitution will not reach many great and dangerous offensef'I. 
Hastings is not guilty of Treason. Attempt,; to subYert thP Com;titution may not 
be TreaS'On as above defined-as .bills of attainder which hlave saved the British 
Constitution are forbidden, it is the more necessary to extend: the power of im
l)('achments. He movd. to add after "bribery" "or maladministration." Mr. Gerry 
seconded him-

l\Ir. lfom;.;o:s-. So vague a term will be equivalent to a tenure during pleasure 
of the Senate. 

Mr. GoVR. i\foRRIS., it will not be ,put in force & can do no harm-An election 
of every four years will prevent maladministration. 

Col. :\Lason withdrew "maladministration" & substitutes "other high crimes 
and misdemeanors" agst. the State." 1 • 

On the question thus altered, the motion of Colonel l\Iason passed 
by a Yote of eight states tot hree. 

Madison's notes rc,·eal no debate as to the meaning of the nhrase 
"other high Crinws and ::\fisdenwnnors." .\ ll that appears i":-:: that 

'-" 2 Fnrran(l 550. 
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Mason. was concerned with the narrowness of the definition of treason; 
that his purpose in proposing "maladministration" was to reach flreat 
and dangerous offenses; and that Madison felt that "maladministra
tion," which was included as a ground for impeachment of public 
officials in the constitutions o:f six states, including his own,13 would 
be too "vague" and would imperil the independence of the President. 

It is our judgm.ent, based upon this constitutional history, that the 
Framers of the United States Constitution intended that the Presi
dent should be removab1e by the legislative branch only for serious 
misconduct dangerous to the system of government established by the 
Constitution. Absent the element of danger to the State, we believe 
the Delegates to the Federal Convention of 1787, in providing that 
the President should serve £or a fixed elective term rather than during 
good behavior or popularity, struck the balance in favor of stability 
in the executive branch. We lmve never had a British parliamentary. 
system in this country, and ·we have never adopted the device of a 
parliamentary vote of no-confidence in the. chief executive. If it is 
thought' desirable to adopt such a system of government, the proper 
way to do so is by amending our written Constitution-not by remov
ing the President . 

.:. ARE ''HIGH CRIMES AND MISDEMEANORS" NON-CRIMINAL? 

a. Langitage of the Oonstitittion 
The lai1guage of the Constitution indicates that impeachment can. 

lie only for ser10us criminal offenses. 
First, of course, treason and· bribery were indictable offsenses in 

17871 as they are now. The words "crime" and "misdemeanor", as well, 
both had an accepted meaning- in the English law of the day, and 
referred to criminal acts. Sir William Blackstone's Oowmentaries on 
the Laws of England, (1771). which enjoyed a wide circulation in 
the American colonies! defined the terms as follows : 
I. A crime, or misdemeanor· is an act committed, or omitted, in violation of 
a public law, eifiller forbidding or commanding it. This general definition 
comprehends both crimes and misdemeanors ; which, properly speaking, are
mere synonymous terms : though, in common usage, the word "crimes" is 
made to denote such offem;:es as are of a deeper and more atrocious dye ; while 
smaller faults, and omissions Of less consequence, are comprised under the 
gentler name of "misdemeanors" only .1• 

Thus, it appears that the word "1nisd¢meanor'' was used at the time 
Blackstone wrote, as it is today~ to re:fertoless serious crimes. 

Second, the use of the word "other" in the phrase "Treason, Bribery 
or other high Crimes and Mistlemeanors" seems to indicate that high 
Crimes and Misdemeanors had someth~ng in common with Treason and 
Bribel'y-both of which •are, o:f course, serious criminal offenses threat
ening the integrity of government. 

Third, the extradition clause of the Articles of Confederation 
(1781), the governing instrument of the United States prior to the 

,. The six wecre Virginia ('';,,aladmin!strat!on, corruption, or other. means by which the 
safety of the State may be endangered"), Delaware (same). North Carolina ("violating 
any part of t})e Constitution, maladl)linistratlon, or .corruption"). Pennsylvania ("mal• 
administration"), Massachusetts ("n,isconduct and maladministration"). We, helieYe it is 
slgnUicant that with such models before them, the Framers elected to define the grounds 
for impeachment under the Federal Constitution in narrow and seemingly criminal terms. 

14 4 Blackstone l,, 5. , , 
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adoption of the Constitution, had provided for extradition from one 
state to another of any person charged with "treason, :felop.y, ~r othm· 
high misdemeanor." 15 If "high misdemeanor" had somethmg m com
mon with treason and felony in this clause, so as to warrant the use 
of the ,vorcl "other," it is hard to see what·it could have been except 
that all were regarded as serious crimes. Certainly it would not have 
been contemplated that a peFson could be extradited for. an offense 
which was non-criminal. 

Finally, the references to impeachment in the Constitution use the 
langaµge of the criminal law. Removal from office follows "convic
tion,'l when the Senate has "tried" the impeachment. The. party con
victed is "nevertheless . liruble and subject to Indictment, Trial, 
Judgment and Punishment, \l,Ccording to Law." The trial. of all_ Cri!nes 
is by Jury, "except in cases of Impeachment." The President 1s given 
power to grant "Pardons for Offenses against the Unite.cl States; ex
cept in Cases of Impeachment." 

This constitutional usage, in its. totality, strengthens the notion 
that the words "Crime" and "Misdemeanor" in the impeachment clause 
are to be understood in their ordinary sense, i.e., as importing crimin
ality. At the very least, this terminology strongly suggests the criminal 
or quasi-criminal nature of the impeachment process. 
b. English inipeadhvient p1·aot{ce 

It is sometimes argued that officers may be impeached for non,crin;i~ 
inal conduct, because the origins of impeachment in Engl~d in.the 
fourteenth and seventeenth centuries show that th~ procedufe ,\'!J,if not 
limited to .,criminal co11duct in that country. · . ' · . ., 

· Early English impeachment practice, however, ~often involved a 
straight power struggle between the Parliame:nt 4nd the King. After 
parliamentary supremacy had been established, the practice. was riat. 
no open~ended as it had heen previously.16 Blackstone wrote (between 
1765 and 1769) that 

[A]n impeachment before the Lords by the commons of Great Britain, in par• 
liament, is a prosecution of the alreaay· kndwri wna · estabZishea· law . . , .17 

· 

The development of English impeachment practice in the eigtheenth 
century is illustrated by the result of the first major nineteenth cen- · 
tur.y impeachment in that country-that of Lord Melville, .Treasurer 
of the Navy, in 1805-1806. Melville was charged .with wrong;ful use 
of public moneys. Before passing j~dgme:n,t, tp.e House of Lords re~ 
quested the formal opinion of the judges upon the following questioi1 :, 

Whether it was lawful for the-Treasurer of the, Navy, before the pa~tng of 
the Act 25 Geo. 3rd, c. 31, to apply any. sum of money [j.mpreste<'.\] to him for. 
navy [sumpsimus] services to any other us;; whatsoever, public or private, 
without express authority for so doing; ··ana ·whether' such appUcitti~n 'by' sub7i 
treasurer wo1iZ<i have been a misdemeanor, or punis11able by• inforrnatitin or 
in aictrnent'!" 

16 Articles of Confederation, Art. IV (emphasis added) ; printed in l)oouments Iilustratwe 
of the Formation of the Union of the American littates; 69th Cong,, 1st Sess., H, Doc. No. 
398 (1927), p. 28. " . . .. 

16 For example, the House of Lords In the thirteen.th century had not thought itself bound 
by the common law as used in the'inferior courts,·but it reversed that vos1tlon•in 1709, when 
it decided that ·cases of impeachment would thenceforth be tried "according to the Law· 
of the Land." Feerick; ImpeacMng FederaZ Jtidges: .A 8tud1J of -the Oonstitutional• Provi
siens, 39 Fordham L. Rev. 1, 6, citing HntseU, Precedents of Proceeitmga in the House of 
Oommons. · . ' 

"4 Blackstone 256 (emphasis added).· · · · 
1• A. Simpson, Federal Impeachments, 64 Univ. Pa. £. Rev. 651, 685 (1916) (emphasis 

added). 
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The judges replied: 
It was not unlawful for the ;rreasu~r of the Navy before the Act 25 Geo. 3rd, 

c 31, ... to apply any sum of money •imprested to Mm for navy services, to other 
uses, ... without express authority for so doing, so as to consUtttte a, nvisde-
meanor p·untshable by-infonnation, or 'indicetment."' 

Upon this ruling by the judg~s that Melville had committed no crime, 
he was acquitted. The case thus strongly suggests that the Lords in 
1805 believed an fri1peachment conviction to require a "misdemeanor 
punis11able by information or indictment." The case may be.taken to 
cast doubt on the vitality o't precedents from an earlier, more turbid 
political era and to point the way to the Framers' conception 'of a 
valid exercise of the impeachnient power in the future. As a matter 
of policy; as well, it is an appr,opriate precedent to follow in the 
latter twentieth century. . · . 

The ·argument that the President should be impeachable for general 
misbehrwior, because some English impeachments do not appear to 
have involved criminal charges, also takes too littl!?. accoµnt of the 
historical f1:1-ct that t~e Framers, mindful of the turbulence of parlia
mentary uses of the impeachment power,20 cut back on that power in 
several respects in adapting it to an American context. Congr·essi01ial 
bills of attainder and ew post facto laws,21 which h'ad supplemented 
the impeachment·power in England, we're expreS;Sly forbidden .. Trea
soii wa,s defined in the Constitution 22-and defined narro;wly.-so that 
Congress acting alone coul/:l not change the definition, as Parliament 
had been able to· do. The consequences of impeachment and convic
tion, which in En:gland had 'frequently ineant ·death, w'ere limited to 
removal from office and disqualification to hold further federal office.23 

Whereas a majority vote of the Lords had sufficed for co:nviction,u 
in America a two-tJ1irds. vote of the Senate· wouia be required. 25 

Whereas Parliament had ,had the power to impeach private citizens, 
the American procedure could be directed only against civil officers 
of the national government.26 The ~ounds for impeachment--unlike 
the grounds for impeachment in England-were stated in the Con-
stitution.27 • · ; · · · 
_ In th(\ light ·of ~hese modificati◊ns, it is misreading history to say 

that the Framers intended, by the mere approval of Mason's substitute 

,. Ill. at 685 ·{ emphasis added.) ; 29 HoioeWe State Trials 1468-1471. · . 
,~.',rhe.most ,egregious ex•ample.w.as pi:obably the, ease of Lord Stralfor,;1, who ~ter the 

result of his impeachment seemet:l. in doubt in the House of Lords, was executed m 1641 
pui'suarit to-the parliamenta\ry bill of attainder. '.rhe bill of attainder was repealed (too late 
for Stralford) by ,the Act 3:3 and 14 Charles II, eh. 29, which stated;. ':That he [StrafflordJ 
was condemned upon accumulative treason, none of the pretended crimes. being treason 
apart; that he was adjudged guilty of constructive treason ; that tlie bill was forced through 
both houses by mobs of armed.and tumultuous persons." 4 ,Hatsell, Precedents-of Proceed
i•i/Jti in the Hottse of Commons 239 (1796). '.rhe execution of Strafford for "accumulative 
trea,son,": ;whil:tever• its role in .the establishment of parliamentary. power, illustrates• the 
potential dangers of abandonment of• a criminal standard. So too, perhaps, does the convic
tion 'of ·J"udge ffillsted Ritter in 1936 upon a seventli Article in corpora ting the substantive 
charges of the. first sil!'. .Artieles1 The opinion of Senator Austin. who ;roted Not ,GuJlty on 
Article VII, urged that "six !egal naughts cannot become a ,legal unit of general misbe
havior." Proceedings·ot the Senate in the Trial of Impeachment of Halsted, L. Ritter<; 74th 
Cong., 2d sess .. Sen, Doc. No. 200. p; 65lj. · · 

-''t.U•.S.,Const. art. l, see.'9;cl. 3. · '. · 
.'~1ld, art. III. see. 3: 
23 ;'ld •. art. l, sec. 3. cl. 7. · , -
_'!'F,eeriek,-·Impeacllinu Federal J11,dges: ,. Studv of the OonBtit11tional P,·ovisions; 39 

Fordham L.·Rev. l, 6 (1970). _ 
.. U.S. Const. art. l, sec. 3, cl. 6. 
"'Ill.art.II,sec,4. , .. ,,, .. 1"· , • • • ' 

21 Id. art. II, sec. 4. '.rhe power of either House of Congress to expel a Member b;v a two
thirds vote, by contrast. contains no such limiting statement of grounds. Id. art: I, sec, 5, 
el. 2. 
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amendment, to adopt in toto the B~i~ish grounds for impeachment. 
Having carefully nar_rowed the defimtI?J?- of, treason, :for example,_they 
could scarcely have intended that Br1t1sh .treason precedents would 
guide ours. 
c. American impeaolwient practice 

The impeachment of President Andrew Johnson is the most impor
tant precedent for a c911siderati01! ~f what cons~itut~s grounds for 
impeachment o:f a ·President, even 1£ 1t !1,as been h_1stoncally_ regarded 
( and probably fairly so) as an excessively partisan exercise of the 
impeachment power. . . . 

The Johnson impeachment was the product of a fundamental and 
bitter split between the President and the Congress as to Reconstruc
tion policy in the Southern states following the Civil War. Johnson's 
vetoes of legislation, his use of pardons, and his choice of appointees 
in the South all made it impossible for the Reconstruction Acts to be 
enforced in the manner which Congress not only desired, but thought 
urgently necessary. · · 

On March 7, 1867, the House referred to the Judiciary Committee a 
resolution authorizing it 
to inquire into the otlf,ciai conduct of Andrew Johnson ... and to report to this 
House whether, in their opinion, the said Andrew Johnson, while in said office, 
has been guilty of acts which were clesigned, or caiculatea to ooortl11row or cor, 
rttpt the government of the United, States . . . ; and whether the said Andrew 
Johnson has been guilty of any act, or has conspired with others to do acts, 
which, in contemplation of the Constitution, are high crimes and misdemeanors, 
requiring the interposition of the constitutional powers of this House."" 

On November 25, 1867, the Conunittee reported to the full House 
a resolution recommending impeachment, by a vote of 5 to 4."" A 
minority of the Committee, led by Rep. James F. Wilson of Iowa, 
took the position that there could be no impeachment because the Presi
dent had committed no crime: 

In approaching a conclusion, we do not fail to recognize two stand-points from 
which this case can be viewed-the legal and the political. 
... Judge him politically, we must condemn him. But the day of political 

impeachments would be a sad one for this country. Political unfitness and inca• 
pacity must be tried at the ballot-box, not in the 1:tigh ·court of impeachment. A 
contrary rule might leave to Congress but little time for other business than the· 
trial of impeachments . 

. . . [O]rimes and misdemeanors are now demanding our attention. Do these. 
within the meaning of the Constitution, appear? Rest the case upon political 
offenses, and we are prepared to pronounce against the President, for such offenses 
are numerous and grave ... [yet] we still affirm that the conclusion awhich 
1ve have arrived is correct."" 

The resolution recommending impeachment was debated in the 
House on December 5 and 6, 1867, Rep. George S. Boutvvell of Mas
sachusetts speaking- for the C'ommittee majority in favor of impeach
ment, and Rep. "Wilson speaking- in the negative. Aside from· char
acterization of undisputed facts discovered by the Committee, the only 
point debated was whether the commission of •a crime was an essential 
element of impeachable conduct by the President. Rep. Boutwell began 
by saying, "If the theory of the law submitted by the minority of the 

"'H. R. Rep. No. 7. 40th Cong., 1st Sess .. p. 1 (emphasis addecl). 
0• ra .. at 59. 
oo Itl., at 105. 
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committee be in the judgment of this House a true theory, then the 
majority have no case whatsoever.".,_ "The country was disappointed, 
no doubt, in the report of the committee," he continued, "and very 
likely this House participated in the disappointment, that there was no 
specifiy, heinous, novel offense charged upon and proved against the 
President of the United States." 32 And again, "It may not be possible, 
by specific charge, to arraign him for this great crime, ibut is he there
fore to escape ~" 33 

The House of Representatives answered this question the next day, 
when the majority resolution recommending, impeachment was de
feated by a vote of 57 to 108.u The issue of impeachment was thus laid 
to rest for the time being. · 

Earlier in 1867, the Congress had passed the Tenure-of-Office Act,35 

which took away the President's authority to remove members of his 
own Cabinet, and provided that violation of the Act should be pun
ishable by imprisonment of up to five years and a fine of up to ten thou
sand dollars and "shall be deemed a high misdemeanor" 35-fair 
notice tliat Congress w'ould consider violation of the statute an im
peachable, as well as a criminal, offense. It was generally known that 
Johnson's policy toward Reconstruction was not shared by his Secre
tary of ,var,. Edwin l\L Stanton. Although Johnson believed the 
Tenure-of-Office Act to be unconstitutional, he had not infringed its 
provisions at the time the 1867 impeachment attempt against him 
failed by such a decisive margin. 
· Two and a half months later, however, Johnson removed Stanton 
from office, in, apparent disregard of the Tenure-of-Office Act.37 The 
re.spon.se of Congress was immediate_:· Johnson was impeached three 
days later, on February 24, 1868, by a vote of 128to 47-an even greater 
margin than that by which the first impeachment vote had failed. 
- The reversal is a dramatic demonstration that the House of Repre

sentatives believed it had to find the President guilty of a crime be
fore impeaching him. The nine articles of impeachment which were 
adopted against Johnson, on March 2, 1868, all related to his removal 
of Secretary Stanton, allegedly in deliberate violation of the Tenure
of-Office Act, the Constitution, and certain other related statutes. The 
vote had failed less than three months before; and except for Stanton's 
removal and related matters, nothing in the new Articles charged 
Johnson with any act committed st1bsequent to the, previous vote.38 

The only other case of impeaclunent of an officer of the executive 
branch is that of Secretary of War William W. Belknap in 1876. All 
five articles alleged that Belknap "corruptly" accepted and received 
c~msiderable sums of money in exchange for exercising his authority to 

_ "' Oong. Globe, 40tli Cong., 2d Sess., Appendix. p. 55. 
32 Id.,nt 60. 
"'Id., at .61. 
34 Id., at·68:·. , 
""'Act of March 2; 1867, 14 Stat. L., p. 430. 
30 Id., sec: 6; U.S. Rev. Stat. (1878), p. 315. . 
01 Thi>re ·was ·some <1ucstion, ;wt,ether Stanton was act11all1· co,·ered b¥. the, Tenure-of• 

Office Act but this technical issue did not rec~ive thorough conslcleration at the time. 
'"·The House later added a Tenth Article, charging Johnson with making an infiamatory 

speech impugning the a11thor!ty of Congress. However, since that speech had been. made 
on August '18 1866, if the House had thought its delivery to. hnve oeen an impeachable 
olfe'nse, it 'would have· been at liberty to· impeach the l'r.esi'clent on that ground when it 
voted in December of 1867. · · ' · · 

The Tenth Article received the lowest margin. of House ap.proval of any of the Articles. 
<Jong. GZobe, 40th Cong., 2d Sess. 1641. The Senate never voted on it. 
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appoint a certain person as a military post trader}". The facts alleged 
would have sufficed to constitute the crime 0£ bribery. Belknap re
signed before . the adoption 0£ the Articles and was. subsequently 
indicted for the conduct alleged. , , • . , · 

It ma,y be acknowledged that in the impeachment of :federal judges, 
as opposed to executive officers, the actual commission @f a crime does 
not appear always to have been thought essential. However, the debates 
in the House 40 and opinions filed by Senators 41 have made it clear 
that in the impeachments of federal judges, Congress has placed great 
reliance upon the "good behavior" clause. The distinction between offi
cers tenured during good behavior and elected officers, for purposes of 
grounds for impeachment, wa,s stressed by Rufus King at the Constitu
tional Convention of 1'787;12 A judge's impeachment or conviction rest
ing upon "general misbehavior," 43 in whatever degree, cannot be an 
appropriate guide for the impeachment or conviction of an elected 
officer serving for a fixed term. · , , 

The impeachments of f~deral judges are also different from the case 
of a President for other reasons: (1) Some of the President's duties, 
e.g., as chief of a political party, are sufficiently dissimilar to those of 
the judiciary that conduct perfectly appropriate for him, such as 
ma.king a partisan political speech, would be grossly improper for a 
judge. An officer charged with the continual adjudication of disputes 
labors under a more stringent injunction against the appearance of 
pa.rtisanship than an officer directly charged with the formulation and 
negotiation of public policy in the political arena-a fact reflected in 
the a.doption of Canons of Judicial Ethics. (2) The phrase "md all 
civil Officers" was not added until after the debates 011 the iJ:npeach
ment clause had taken place. The words "high crimes and miscile-, 
mea,J1ors" were added while the Framers were debating a cla.use con
cerned exclusively with the impeachment of the, President. There.was 
no discussion during the Convention as to what would constitute, 
impeachable conduct for judges. (3). Finally, the removal-of a Presi0 

dent from office would obviously have a far greater impact upon the 
equilibrium of our system of government than the removal of, a single 
federal judge. 
d. The need for a standard: criminal intent 

When the Framers included the power to impeach the )?resident in 
our Constitution, they desired to "provide some mode that will not 
make him dependent on the Legislature." 44 To this end, they withheld 

•• 15 Gong. Rec. 2160 (1876). Commenting upon the possibility that a certain Investiga
tion might have been directed toward impeachment of an executive officer, the United 
States Supreme Court stated in Kilbourn v. Thonipson, 103 U.S. 168. 198 (1881), "['l'Jhe 
absence of any words implying suspicion of criminality repel the idea of sueh purpose, 
for the Secretary could only be impeached for 'high crimes and misdemeanors.' " 

•• See, e.g,, remarks of Rep, Sumners, 76 Oong. Rec. 4924 "(Louderback case; "good 
behavior" tenure expressly contrasted with fixed term o:f President). 

41 S,ee, e.g., Proceed.ing8 of the Senate in the Trial of Impeachment of Harold, Louae1·-
1>11ck, 73rd Cong,, 1st Sess., pp.837 (opinion of Senator Bailey),, 841 (opinion of ,Senator 
Thomas), 

'"2 Farrand 67. It was the more necessary to establish some system. for the trial of 
"bad behavior" in judges, because the Framers had rejected the Engiish svstem of removal 
of judges by address, provided by the Act of Settlement (1700), whereby the King could 
remove a judge upon a formal request by both Houses of Parliament. , , , 

43 The charges upon which. Judge Ritter was eonvicted' in the Senate were characterized 
by the Chair. in overrulJng a point of order, as "general misbehavior." Proceeainge of the. 
Senate i1i the Trial of Impeachment of Halstea· L: Ritter, 74th Cong., 2d Sess., Doc, ,No. 200, 
at p. 638. , , , ,', 

"44 2 Farrand 69 {remarks of Gom·erneur Morris.) 
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from the Congress many of the powers enjoyed by Parliament in Eng
land; and they defined the grounds for impeachment in their written 
Constitution.45 It is hardly conceivable that the Framers wished the 
new Congress to adopt as a starting point the record of all the ex
cesses to which desperate struggles for power had driven Parliament, 
or to use the impeachment power freely whenever Congress might 
deem it desirable. The whole tenor of the Framers' discussions, the 
whole purpose of their many careful departures from English im
peachment practice, was in the direction of limits and of standards.46 

An impeachment power exerc~sed without extrinsic and objective 
standards would be tantamount to the use of bills of attainder and ero 
post facto laws, which are expressly forbidden by the Constitution 
and are contrary to the American spirit of justice. 

It is beyond argument that a violation of the President's oath or 
a violation of his duty to take care that the Jaws be faithfu1ly executed, 
must be impeachable conduct or there would be no means of enforcing 
the Constitution. However, this elementary proposition is inadequate 
to define the impeachment power. It remains to determine what kind of 
conduct constitutes a violation of the oath or the duty. Furthermore, 
reliance on the summary phrase, "violation of the Constitution," would 
not always be appropriate as a standard, because actions constituting· 
an apparent violation of one provision of the Constitution may be 
justified or even required by other provisions of the Co1istitution. 

There are types of misconduct by public officials-for example, 
ineptitude, or unintentional or "technical" violations 0£ rules or stat
utes, or "maladministration"-which would not be criminal; nor could 
they be made criminal, consonant with the Constitution, because the 
element of, criminal intent or mens rea would be lacking. Without a 
requirement of criminal acts or a.t least criminal intent, Congress 
would be free to impeach these officials. The los.s of this freedom should 
not be mourned; such a use of the impeachment power was never in
tended by the Framers, is not supported by the language of our Con
stiti.1tion, and, if history is to guide us, would be seriously unwise as 
well. 

As Afexander Simpson stated in his Treatise on Federal lmpeach-
mer;ts. (l.9+6) : . 

The -Senate must find an intent to do wrong. It is, of course, admitted that a 
party will be presumed to intend the natural and necessary results of his volun
tary acts, but tb•at is a presumption only, and it is not always inferable from 
the act <lone. So ancient is this principle, and so universal is its application, 
that it has long since ripened into the maxim, Actus non· facit reuni, [nisi] meM 
ait rea, and has.come to be regarded as one of the fundamental legal principles 
of our system .of jurisprudence. (p. 29). 

-~he point was ~hus stated hy ,James Iredell in the North Carolh~a 
ratrfying convent10n: "I beg leave to observe that, when any man 1s 
impeached, it must be for an error of the heart, and no~ of the head . 

. '" See above, p. 367. ' ,. ' 
,. A thoughtful historian has assessed the Chase impeachment as follows:. "Its gravest 

aspect Jay in the theory which the Republican ieaders In the House had adopted, that im
peachment was not a crimin,11 proceeding. b:ut only a method of removal. the ground for 
which 'need not be a crime ~r misdemeanor a.s those te:rms were commonly understood." 
1 Charles :Warren: The Supreme Oourt in: United States HiBtory, 298 (1922). 

It has also been argued that impeachment of federal judges has been used as a partisan 
weapon in more recent. casj!S. Ten Broek, Partisan Politics ana F'.eflerai Juageskip Im
peaclimentll Since 1903, 23· Minn: L. Rev. 185 (1939)'; <Thompson and Pollitt, Impeach
mtmt of Federal Jndues: ,An, Historical Overvie,c, 49 N, Car. L. Rev. 37 (1970).' 
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God forbid that a man, in any country in the world, should be liable 
to be punished for want of judgment. This is not the case here.47 

0. The evidence be/01·~ the Oom1nittee on the Judiciary. 

On Auaust 5,.1974, the President released to the Committee.and to 
the publi~ the transcripts of three conversations between himself and 
H. R. Haldeman on June 23, 1972. Suffice jt to say th~t these trans
cripts, together with the circumstances of their b_elated disclosure, fore
closed furtJher debate with respect. to the sufficiency of proof of the 
charges embodied in proposed Article I and led inevitably to the Presi-
dent's resignation three days later. • . •. , , · ·, ·, 

In the wake of these st1dden and <;lecisin;, events it may seem.academ,ic 
to discuss the character of the evidence which, prior to August 5, 1974, 
had been adduced in supp()rt of the a1legations against the Presid,ent, 
'\i\T e !l,l'e nevertheless constrained to mi:1,l,.:e some general observations 
about that evidt;nce, for two reasons. Firs_t, the disclosure of the June 
23, 1972, transcripts, though dispositive of the vase under proposed 
Article I, did not substantia]ly affect the nature. of the eYiden~ .:in sup
port of proposed Article II, Second, the fact that this disclosure .cured 
the evidentiary defects earliei: associated 1vith proposed Article I 
must not be allowed to obscure the fact that a majority of the Mem
bers of the Committee had rreviously, and in our view ,vrongly, voted 
to recommend to. the House the adoption of that Article on the basis 
of information then at theii: disposal. 

1. RELIAXCE OX HEARSAY EVIDENCE 
- 1-

The '"evidence" relied on iif the co111mitfee report "is based· essen-_ 
tially on the Summary of Information prepared hy the 111.ajority staff. 
The facts and inferences contained in this one-sided document· were 
drawn selectively from-Statements of I11formation al.so prepared by' 
the inquiry staff. The Statements of Information comprise a compila~: 
tion of documentary 'materials already produced by other proceed
ings and investigations, for the impeachment inquiry staff initiated 
surprisingly little in rnstigative work of its own. The source i·nost fre
quently cited in the Statements of Information is the record of the 
1973 proceedings of the Senate Select Committee on Presidential Cam-
paign Activities. · 

The testimony pefore that Committee by John. Dean, H. R. Halde
man, John Ehrlichm~n, and John Mitchell~ was not limited to, the: 
actions of the persons testifying, but concerned statements made to 
them by others, motiYes supposed by them to have been shared by 
others, assumptions regarding the purposes of others, opinions of t}le 
guilt or innocence, truthfulness or perjnry, of others. '{he ,vfonesses 
before the Senate Select Committee were not ahvays in ag:reement as 
to what had happened. . ... 

In the face of the sharply conflicting testimony and hotly contested 
issues of fact, the Committee's.staff, unfortunately in our .view, .relied 
upon the printed record of proceedings held in another forum, :for 
another purpose. The Committee s~a:ff was not able, to interview H. R. 

"4 ·;r. Elliot, Debates in the Several State Conventions on the· Adoption of the Federal 
Constitution 125-126. ,, · ·· · 
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Haldeman, nor did he give testimony before this Committee. The Com
n~ittee st.aft' was not able to interview John Ehrlichman, nor did he 
give testimony before this Committee. Despite a public invitation to 
do so, the Chairman and Ranking ::\finorih· ::\lember of the Commitke 
did not interview the President of the Fn'itc•d States under oath, nor, 
despite a public invitation t-0 do so, did the Committee submit written 
interrogatories to the President to be answered under oath. The 1:,tnff 
did, of course, int\'tTiew a number of witnesses, such as John Dean, 
and nine of them gave testimony before this Committee. 

1\fuch has been made of the ,·oluminousness of the "eYidence" which 
was accumulated in support of impeachment., and upon which the ma
jority of the ::\lembe.i'S of the Committee has relied in reporting out 
three proposed .\rtides of Impeachment. However, a fair examination 
of the character of that '·e,·idence'' re,·eals that it is comprised of layer 
upon layer of hearsay. '\Ye Yenture to say that. ninety per cent of the 
•·evidence" against the President would harn been inadmissible in any 
court of linv in the rnited States. 1Ve do not regard this as a legal 
quibble. :Multiple hearsay evidence is inadmissible in our system of 
justice, not for some arcane and technical reason, but ber·ause it is con
side1•ed unreliable. 

Hearsay evidence is not subject, to the test of cross-examination
described by the preeminent. American scholar of the law of evidence 
as "beyond any doubt the greatest legal engine ever invented for the 
discovery of truth." 48 Our courts ham been particularly sensitive to 
government proceedings which affect an individual's employment, and 
have required that an individual be afforded an opportunitv to cross
examine his accusers before such goyemmental action can be taken. In 
Greene v. i1fcElroy, 360 U.S. 474 (1959), for example, the United 
States Supreme C'onrt. held that the Government could not revoke an 
individual's securitv clearance on the basis of written records of testi
mony and reports b:v persons whom the individual had no opportunity 
to cross-examine. This result ·was reached even though the individual 
had been able to take several appeals from the action complained of. 

In Greene "· Al cElroy the C'ourt explained the basis of its holding 
as follows: 

Certain principles have remained relatively immutable in our jurisprudence. 
One of these is that where governmental action seriously injures an individual. 
and the reasonableness of the .action depends on fact findings, the evidence used 
to prove the Government's case must be disclo~ed to the individual so that he 
has an opportunity to sbow that it is untrue. While this is important in the ease 
of documentary evidenct', it is even more important "·here the evidence consists 
of the testimony of individuals whose memory might be faulty or who, in fact, 
might be perjurers or persons motivated by malice, vindicth·eness, intolerance, 
prejudice or jealousy. We have formalized these protections in the requirements 
of confrontation and cro~;;-examination. They have ancient roots .... This court 
has been zealous to protect these rights from erosion. It has spoken out not only 
in criminal cases ... but also in all types of eases where administrative and 
regulatory actions were under scrutiny. (360 U.S. at 496-97) 

It mia:ht be argued that the rig-hts of confrontation and cross-examina
tion ha re less ritality in an impeachment proceeding than in other 

,. 5 \Yiemore. Et•idenci•. § 1367. Dean Wllnnore further states: 
"For two centuries past, the policy of the Anglo•American system of lllvldence has been 

to rei:-ard the necessity of testing by cross-examination as a vital feature of th, law. The 
belief that no safe-guard for testing the value of human statements ls comparable to that 
furnis-hed bv cross-examination. and the conviction that no statement (unless by special 
exception} should be used as testimony until It has been probed and submitted by thnt 
test, bas found increasing strength In lengthening experience." (l<I.) 
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contexts, because the occupancy of public office is not an individual 
ri~ht of the respondent. But tµis is precisely th~ reason why t~e C?m
m1ttee's reliance' on hearsay evidence, untested by cross-e~ammat1?n, 
is so disturbing. For it is not the personal rights ,of the President wh1cn 
were at stake, but ratfiei-""the collective rights of the electorate. which 
chose him to serve as the Chief Executive for a fixedterm of :four years. 

To emphasize the importance of cross-examination and the deficien
cies of hearsay evidence is not to say ~hat the qommittee should have 
declined to take cognizance of any evidence which could not. meet the 
formal tests of admissibility. Surely it was appropriate for the im
peachment inquiry to conduct a wide-ranging search :for all informa
tion relevant to allegations of presideritial misconduct .. In this resp~ct 
the Committee may be thought to resemble a grand Jury, whose m
vestigation is ·not circumscribed by narrow mles · of admiss~bility. 
However, in :fulfilling its role ii~ the irn.peachmeht process the Com
mittee should equally haYe been influenced by the House's potential 
prosecutorial function. In our view it would have been irresp~nsible 
to recommend to the House any Article of Impeachment grounded 
upon charges ,vhich could not be proved at trial, to whatever standard 
of proof and under whatever rules of evidence the Senate might rea
sonably be expected to apply. Because, 0£ the Committee's excessive 
reliance on hearsay and multiple hearsay ev:idence, we were obliged 
to conclude-like the subcommittee which in.-estigated the ,conduct 
of Judge Emory Speer in 11914-"that the competent legal e,cidenc~ 
at hand is no_t sufficient to procure a conviction at the hand of the 
Senate." •0 • 

Furthermore, even if liberal latjtude were properly. accorded by 
the House in considering certain types of inadmissible evidence, it 
does not follow that any other procedural or evidentiary rule need 
be relaxed. As the United States Supreme Court has stated, in de
scribing the function and procedures of an administrative agency: 

The Commission is an administrative body and, even where it acts in a 
quasi-judicial capacity, is not limited by the· ·strict rules, as to the aidmissi
bility of evidence, which prevail in suits, be.tween- private parties .... But the 
more liberal practice in admitting testimony, tile more imperative the obligations 
to preserve the essential rules ... by which rights are asserted or defended .... 
All parties must be fully apprised of the evidence submitted or to be considered, 
and must be given opportunity to cross-examine witnesses, to ilispect documents 
and to offer evidence in explanation or rebuttal. In no other way can a party 
maintain its rights or make its defense. In no other way can it test the sufficiency 
of the facts to support the findings."' 

2. RELIANCE OX ADVERSE INFERENCES 

Again putting asid~ the President's disclosures on August 5,.1974; 
we :wo~ld draw attenti01_1 to a second defect o:f the approach which thf 
maJ0~1ty of the qo~m1ttee has ta~en with respect to the evidence. 
Se~mmgly recogmzmg that even if every fact asserted in hearsay 
ev:1dence wer~ taken to b~ ti:11e. th~ case a,gainst the Preside~1t might ~tin h~vE? fo1le?,, the ma1onty rehecl .:furthel'. up.on inferences from 
madf1!1Ss1ble endence. and upon the legal doctrine known as the _''ad
,·erse mference" rule. 
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Th~ drawing of an inference is a process whereby a :fact not directly 
estahhshed by the evidence. is deduced as a logical consequence of 
smpe other fact, or state of. :facts, which is directly established by the 
evidence. The process is never mandatory : indeed, the same set of 
facts may give rise to conflicting inferences'.""I-fowever, an inference 
must lie withili. ~he range of reasonable probability, and some courts 
have held that 1t is the duty of the judge "to withd,raw the case from 
the jury when the necessary inference is so tenuous that it re&ts merely 
upon.speculation and conjecture." n . ,. 

It has long been accepted in both civil and criminal cases. that an 
inference may be drawn from a party's withholding or destruction of 
relevant evidence. Tpe inference which may be drawn is that the tm
available evidence, if produced, would be adverse to the party who has 
not produced it. This rule is stated by 11/igmore as follows: 

Tbe opponent's spoliation (destruction) or suppressions of evidential facts ... 
and particularly of a document ... has always ht>en conceded to be a circum
stance against him, and in the case of a clocuruent1 to be some CYidence that its 
contents are 1as alleged by the first'party. But that a rule of presumption can be 
predicated is doubtful." 

The operation of the adverse inference rule may be illustrated by the 
following language :from a Suprenie C~mrt ailtitrust decision: 

The failur~; undel" th~ circum~tances, to <•all as ,vitness those officers who did 
have. authority. to act for the 1distributors ancl wh_o were in a position ·to know 
whether they had acted: in pursuance of agreement is itself persuash·e that their 
testimony, if given, would ha;,e heen unfavorable to appellants.'": 

The operation of the adverse inference rule is subject to several re
strictions. First, the party who has the burden of persuasion as to an 
issue cannot avail himse1f of the 'inference until he has prodnced suffi
cient evidence to shi:ft the burden of goi1ig fonvarq to his opponent. 54 

Seeond, an adverse inference cannot arise against a person for failing to 
produce evidence which is merely corroborative or curtj_uiative. 55 Third, 
the adverse 'inference rule <."annot be applied where tl1e evide1ke sought 
is the snbjeet of a privilege 56 or where'the party has a constitutional 
rigl1t to withhold the evideiice.57 ' 

"Wratchford v.·S. J. Groves an,i Sons Oo., 405 F. 2d 1061, 1066 (4th Cir. 19'69): 
" 9 Wlgmore, Evidence ( 3d ed.) § 2524. -
"' Interstate Oircuit, Inc. v. United States, 306 U.S. 208, 225-26 (1939). 
"'V,an.ity Fair Paper Mills, lne. v. Fe<lera! ,Trade Oomm'18sion, 311 F. 2d 480 (2d Cir. 

1962). · . , 
"" Gafford v. Trans,Temas Airways, 299 F. 2-d 60 ( 5th Cir. 1962), 
"'2 Wigmore, Evidence (3d ed), § 291. , , 
In Griffin v. daUfornia, 380 U.S. 609 (1965); a case involving the privilege against self

inci:lmina,tion,., the Supreme Court held that it was constitutionally :forbidden for the 
proseeutiQn to, make any_ comment upon the failure of a defendant to take the stand, or 
for a·judge to instruet a.jury that ~tich failure constitutes evl(lenee of guilt. 

T~t; pro.~o~ed Federal ~tfles of Evidence provide as follows : 

RUI,E 513 

COMMENT UPON OR INFERENCE FRO~I CJ:,AI>f OF PRIVILEGE : INSTRUCTION 

"(a) Oomment on inference not permitted. The claim of a privilege, whether in the 
present prQceedlng, or upon a prior. oeca~lon, ls not a, proper subject of comment by judge 
or counsel: No inference may be drawn therefrom: 

". • • ( c) Jury in8truction. Upon request, any party against whom the jury might 
draw an adverse Inference from a claim.of privilege is entitled to an instruction ,that no 
lnferen'ce may be drawn thetefrom."' ' ' · · 

The Advisory ,Comroi te to·Rule 513 states, · . 
"Destruction of the e by ,Innuendo, can. and sho)Jld be avoided. Tallo v. United 

liitatea, 344 F. 2"! 467 ( . 1965) ; United liitote8 v. Tomaiolo, 249 F. 2d 683 (2d Cir. 
1957.); fJ(J/YI, FrateUo v. Unitff! States, 343 F. 2d 711 (5th Cir. 1965); Courtney v. United 
liitates, 390 ;F. 2d' 521 (9th Cir. 1968)." . . 

56 F.R.®; 183, 260-61_-(1973).: T~e proposed Rules are Mt y~t•elfectlve, but Rule 513 
is intended to be declarative of existing law. •1 International Union (U.A.W.) v. National Laoo,· Relations Board, 459 F. 2d 1329 
(D.C. Ctr. 1072). 
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As the statement of the adverse inference rule by Dean ,vigrilore 
indicates, the most familiar application of the rule is in a situation 
where one party to a suit demands a specific document from another 
party, and the other party refuses to produce it. Frequently, that docu
ment will have operative legal significance-e.g., in a contract dispute, 
or, in' a crirrtinal case, where the document sought might constitute a 
means or instrumentality of crime (written threat, attempt to bribe, 
etc.). . 

In the present case, the Committee has issued subpoenas for tapes, 
transcripts, dictabelts, memoranda, or other wr1tings or materials re
lating to 14'7 presidential conversations, as well as for the President's 
daily diaries for an aggregate period of many months, and :for v,arious 
other materials arrd documents. It is true that these. subpoenas have 
been issued only after the Committee's sta:ff submitted to the Commit
tee memoranda justifying each set of requests, in terms of their ne
cessity to the Committee's inquiry. But in most cases, what th"'lse justi
fications tend to show is that given the chronology of faots known to 
the Committee, ,the President was, at a certain point in time, in a posi
tion where he could receive certain information, or have discussions 
with his aides on certain topics. In other ,words, in many cases the, 
Committee lacks any independent evidence as to the content of the 
conversations and other materials subpoenaed. , · 

Despite this tenuous basis for the operaition of the adverse infer
ence rule, on May 30, 1974, the Committee informed the President by 
letter: 

The Committee on the Judiciary regards your refusal to comply with its law
ful subpoenas as a gra'l'.e matter ... Committee members, will be free to consiaer 
whether your refusals warrant the drawing of adverse inferences concerning. 
the substance of the materials. · 

Upon examination, however, this portentous statement does little to 
advance the analysis of the evidence. For even if it were proper to 
apply the adverse inference rule here, what inferences could plausibly 
be drawn 1 The inferenoes presuma!bly would suggest that the mate
rial withheld was in some way damaging to the President; but there 
is no way of knowing why the ma,terial would be damaging. The 
President might have been reluctant to disclose conversrutfons in 
which he had used abusive or indelicate language; or had engaged fo 
frank discussions of his politioal opposition, or of his personal and 
family life; or had discussed campaign strategy and revealed ari in
terest in raising a grea,t deal of money f<::>r his re-election campaign, ' 
In short, there are a myriad of reaso:µs why materials withheld from 
the Committee might 'have been embarrassing or harmful to the Pres
ident if disclosed, without in any way constituting evidence of grounds 
for impeachment. In the absence of extrinsic evidence as .to the partic
ular content of a given presidential conversati-0n or memorandum, 
the ,application of the adverse inference rule would be a futile exer-
cise. · 

Finally, the justification for applying the adverse infe:rence rule in 
the first instance is severely undercut, if not eliminated, by·the pre:ti
dential assertion of executive privilege. The President claimed that 
disclosure of the subpoenaed materials wquld destroy t11e confiden
tiality of the executive decision-making ·process-a: reasona'b1e and 
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pr~sumptively valid argument. rrhe Committee might have challenged 
this, a:gument i!1 court, but instead voted 32- t.o 6 in late May 1974, not 
to seek, the assistance o:f. the federnl judiciary in enforcing its sub
poenas. The Committee also consistently dee.lined to seek an "adjudi
ca~ion" of.the v11:Iidity of its demands upon the President for evidence, 
or potential evidence, by resort. to formal contempt proceedings) 
whereby the President would hm·e been afforded the opportunity to 
show cause before the :full House why his invocation of executive 
privilege rendered non-contemptuous -his failure to produce sub-
poenaed materials. . 

'Having,thus declined to take some action better calculated to secure 
the pvoduction of the evidence sought, if the Cotnmittee was entitled 
to it, the majodty of the Committee can scarcely be heard to argue 
that the evidence is superfluous because its non-production gives rise 
to adverse inferences as to its contents. 

D. Standard of Proof 

The foregoing discussion of the character of the evidence which was 
adduced in support of impeachment would not be complete without 
reference to the standard of pr0of which that evidence was expected 
to satisfy. . 

In this context a threshold distinction must be drawn between the 
sufficiency of the allegation and t110 sufficiency of the proof. In decid
ing whether to vote for or against an article of impeachment, each 
Member of the Committee was obliged to nuike two separate judg
ments. First, it was necessary to consider whether a particular offense 
charged to the President; if proved, would constitute a ground for 
impeachment and removal. For example, certain Members intimated 
in,d~bate that even if it were established to a certainty that the Presi-, 
dent had been guilty of tax fraud. this offense was too peripheral to 
th.e performance of his officiaLduties to warrant removal from office. 
Second, where the charge was deC'med sufficiently-serious to justify 
rer.11oval, it was necessary to judge whether the evidence, was com
pelling enough to "prove" the case. Prior to the disclosure of the June 
23, lf>.72 conversations betw·eeli. the President. and H.R. Haldeman, for 
instance, .we believed that the ev,idence adduced in support of Article 
I did not constitute adequate p1·06f of presiclcnt.ial involvement in the 
vVatergate cove.r-up. · . 

Neither the House nor the Com1i1ittee on the Judiciary has ever 
undertaken to fix by rule the appropriate standard of proof for a vote 
of impeachment, nor w011kl we advocate such a rule. The question is 
properly left to the discretion of individual ~fombers. The discussion 
which follows is intended only to outline the process of reasoning 
which has.persuaded us that.thG standard of ,proof must be no Jess 
rigorous than proof by "clear and convincing evidence." 

1: STANDARD 'OF PJ;tOOF FOR CONVICTION' BY THE SENA'l'E 

0{1r juris~rudence has ,<;leve1opE\cl. a .nu.rnb~r of formulaic pl?,rases 
which comprise a spectrum: of the Y~-1·1ous standards of proof apphc~ble 
in different .types of le;gal. proceed mg. -4, .Member of. the House might 
most easily resolve his chlemma by simply choosmg one of these 
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standards, basing his judgment on some perception ·of the impeach
ment process. For example, a Member might require a very strict 
standard, such as proof beyond a reasonable doubt, on the grotind. that: 
the drastic step of impeaching a President should not be undertaken 
except on the most compelling proof of misconduct. 

This approach, however, is insensitive to the express terms of _the 
Constitution, which provides that "the House of Representatives 
shall have the sole Power o:f Impeachment" 58 but that "the Senate 
shall have the sole Power to try all Impeachments." 59 The Members 
of the House might best give e:ff ect to this distinction by adopting a 
standard of proof which reflects the reservation of the ultimate deci"' 
sion of factual iss11~s to the Senate. In other words, Members would be 
required to make a judgment as to. whether the,Senate could reaso1:ably 
convict the respondent on the evidence before the House. That.Judg
ment would of course necessitate a prior judgment as to the appro
priate standard of proof to be applied in the Senate. 

Because the Senate proceeding is a trial, the inquiry may sensibly 
be narrowed to focus on trial-type standards of proof. In general, the 
courts recognize three types of burden of persuasion which must be 
borne by litigants in civil actions and in criminal prosecutions.60 In 
most civil actions the party who has the ·biirden ·of proof must adduce 
evidence which will sustain his claim by a "preponderance of the evi
dence." In a certain limited class of civil actions the facts must be 
proved by "clear and convincing evidence," which is a more exacting 
standard of proof than is "preponderance of the evidence." In crimi~ 
nal prosecutions the burden is on the prosecutor to prove all elements 
of the crime "beyond a reasonable doubt/' These familiar formulas 
are not particularly susceptible to meaningful elaboration. One com
mentator has suggested that the three standards respectively denote 
proof that a fact is probably true; highly probably true; and almost 
certainly true. 61 

The Senate has never promulgated a rule fixing the standard of 
proof for conviction, but the overwhelming weight of opinion :from 
past impeachment trials favors the criminal standard of proof bevo1id 
a reasonable doubt.62 ·Similarly, during the pendency of the present 
impeachment inqliiry at Je,ast three Senators have stated on the record 
that pro?f of guilt beyond a re~sonable do\1bt _would be ·requi_r~<l.63 

Tlus view finds strong support m the Const1tut1on, whose provis10ns 
pertaining to impeachment are couched in the language of the criminal 
law. The respondent is to be "tried," and the trial of '"all Crimes 
except ... Impeachment" shall be by juey. The offenses cognizable 
in an impeachment trial are "Treason, Bribery, or other high Crimes 

68 U.S. Const., art. I. sec. 2, el. 5. 
60 Id.., art. I, sec. 3, cl. 6. 
• 0 9 Wigmore, Evidence (3d ed, 1940) §§ 2497, 2498; McCormick, Evidetice (2d ed. 1972) 

§ 339, 
•1 McBaine, Burden of Proof: Degrees ot Belief, 32 Calif. L. Rev. 244, 246-47 (1944) ; 

cited with approval in McCormick, Eviaence (2d ed. 1972) § 339, n. 47. 
02 A. typical e:xample is the following e:xcerpt from the memorandum opinion of Senator 

Pittman, filec1 in protest to the conviction of Jnclge Ritter in 193(>: ' 
"The Senate, sitting as a Court, is required to conduct its proceedings and reach its 

decision in accordance with the customs of our law. In all ,criminal cases the defendant 
comes into court eQjoying the prt>sumption of Innocence, which presuniption continues 
until he Is proven guilty beyond a reasonable doubt." Proceedings of the United States 
Senate in the Trial of Inipeaekment of Ha-lsted L. Ritter 642. . 

63 See remarks of Senator Biden, 120 Cong. Rec. SS574 (April 10, 1974) ; Senator Stennis, 
id. S5738 (April 11, 1974) ; Senator Ervin, i<L. S573:7 (A.pril 11, 1974). 
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and Misdemeanors.'' The Senators are asked to vote Guilty or Not 
Guilty on each article of impeachment, and if two-thirds vote Guilty 
the respondent is "convicted." 

Even if it were admitted that the Senate impeachment proceeding 
is a criminal trial, and that the gl'ounds fol' impeachment are limited 
to criminal offenses, the argument. might still be made that the tradi
tional criminal standard of proof should not necessarily apply. Adher
ents .of this view point out that the requirement of a more exacting 
standard of proof in criminal cases was introduced to mitigate the 
rigors of the· criminal code in Eighteenth Century England, where 
nearly all crimes were punishable by death.6 -1 The use of capital punish
ment has virtually disappeared; but though his life :is no longer at 
stake, the criminal defendant still stands to be deprived of his liberty. 
The purpose of the rigorous standard of proof in criminal cases is 
to guard ao-ainst the possibility that an innocent, man might be wrong
ly convicted and subjected to this severe punitive sanction. By contrast, 
it is argued, the primary purpose of impeachment is- not punitive 
but remedial. Since removal from office is not punishment., there is 
no reason to apply the strict, criminal standard of proof. · 

This argument is refuted by reference to the intentions of the 
Framers, who clearly conceived of removal from office as a punish
ment.65 Thus, Mason favored "punishing the principal" for "great 
crimes"; Franklin thought that the Constitut.ion should provide for 
"the regular punishment of the executive''; Randolph stated that 
"guilt wherever found ought to be pu,nisliecl"; and Mason said that 
the executive should be "punished only by degrndation from his office." 
No one who has witnessed the recent agony and humiliation of Presi
dent Nixon can seriously doubt that removal from office is a punish
ment.611 

Because of the fundamental similarity between an impeachment 
trial and ·an ordinary criminal itria l, therefore, the stand-ard of proof 
beyond a reaso11able doubt is appropriate in both proceedings. More
over, the gravity of an impea-chment triial and its potenti:a11y drastic 
consequences are a.dditional reasons for requiring a rigorous standard 
of· proof. This is espec~ally true in foe e,ase of ·a presidential impeach
ment. Unlike a feder.al judge, an ·appointed officer who enjoys lif~ime 
tenure during good behavior, the President is elected to office for a 
fiied term. The pr-0per retnecly for many instances of •presidential 
nrisoohavior is the hallot box. The removial of ·a President by impeach
ment in mid-term, however, should not 1be too easy of accomplishment, 
for it contravenes the will of t•he efectorat<'. In providing for ·a fixed 
four-year term, not subject to interim votes of No Confidence, the 
Framers indicated t•heir prefer€'nce for stability in the executive. That 

"May. Some R1llea bf Evidence: Re'a8onable Doubt in Civil and OriminaZ Oases, 1-0 Am. 
L. Rev. 642, 656 {187,6.). , , , , . · 

OG See' pp. 7-12, iiu/ira'. :Article I; Section' 3. CJau·se 7 ot the Constitution, which provides 
that the party c(mvicterl a,t ·an lmpeachmen t trial ."shall nevertheless be liable and subject 
to Indictment, Trial. Judgment' and l>unlshment," is often cited as evidence that the 
Framers-meant.to'<llstinguish removal from punishment. B\lt the clause may also fairly 
be read to mean that after the respomlent has been i;n111l~hed by removal froni office, he 
remains subject to the additionai punishm<'nt provldecl b,- the criminal ,laws. . 

""-Representative Weaver's remarks during the debate over the impeachment of Judge 
Enirlis'h in 1926 haven poi1n1ant application to the, present cnse: 

,"Why•,· gentlemen,:!t ls ·true the puntslnnent does not go· to his life or- his liberty or bis 
l)roperh·.- It does not touch those tpings. It. do~s not reach \he physical man, but, gentlemen. 
lt goes to' the destruction of his s'Otil, the very essence of the man ... " 67 Cong. Rec. 6706 
(1926), 
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stability should not ibe jeopardized except on the strongest possible 
proof of presidential wrongdoing. · · 

2. STANDARD OF rROOF FOR l1\fPEACHMENT BY THE HOUSE 

In the light of the foregoing considerat~ons, the t~mptation is great 
to insist that the stancl-ard of proof for 1mpea-chmen't by the l:Iouse 
should also be proof beyond a reasonable doubt. It might be objected 
thiat if the Honse and the Senate were to :adopt the sam~ strmdard,,, the 
trial in the Seirafo would lose nll o:f its significance sine,~ the House 
would have •already •adjudicated the case. This conclusion does .. not 
necessarily follow, 11owever, because conviction in the Senate requires 
a two-thirds majority ,ns against the simple majority o:f the House 
required for impeachment. Furthermore, ·as a logical proposition th~;re 
is no intrinsic reason why rthe respondent should noltibe sepai:ately tri~ 
in each House, and removed from office only after an effective vote m 
both-a procedure which would reflect the equal importance of the 
two Houses as in the exercise of their legislative :functions. 

The principal defect in applying the criminal standard .of proof in 
both Houses o:f Congress is that this approach is not contemplated in 
the Constitution, which gives to the Senate the sole power to try all 
impeachments. If the vote on impeachment in the House required 
proof beyond a reasonable doubt, the Honse would effectively become 
the trier of fact. Instead, the Constitution intends that the House 
should fraJ.ne the accusation but without adjudicating the ultimate 
guilt or innocence of the respondent. . , 

The proper function o:f the House in an hnpeachment inquiry has 
often been described. as analogous to th.e function of the grand jury. 
Both conduct an investigation which is not limited to evidence admis
sible at trial. Both are charged with determining whether that evi
dence warrants binding the case over for trial by another body, in 
·which the standard of proof beyond a reasonable doubt is a.pplied. In 
both cases the operative question is whether the trier of fa.ct could 
reasonably convict the defendant. 

The House differs from a. grand jury, however, in that a.fter,return
ing the "indictment" it has an ongoing responsibility to bring the case 
to trial. In this respect the House more nearly resembles a public 
prosecutor. Like the grand jury, the prosecutor.must also ask whether 
the trier of fact could rea,sonably convict. But his decision of whether 
or not.to prosecute is typica.lly founded on a greater mass of evidence 
than was a.vailable to the grand jury; and his perspective may involve 
an analysis of certain pragma~ic factors, such as the availability or 
admissibility .at trial 0£ key testimony or evidence, with which the 
grand jury need not concern itself. These pragmatic :factors must also 
affect the judgment of the House whether or not to impeacl1, particu
larly in a case like this one whe.re so m,uch of th~ evidence is multiple' 
hearsay which might be mled inadmissible at,the Senate trial;' .· :: 

In order to justify bringing a case to trial,. the prosecutor 'must per-! 
sona1ly believe in the guilt of the accused. It il;l not necessary, however, 
that he personally believe the accused to be guilty beyond a r~,aso1'a:l;>le 
doubt; to impose such a requirement would in effect preempt the role 
of the trier of fact. Rather, the prosecutor should allow for the pos~ 
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sibility that the trier of fact ma.y find the evidence to he even more 
convincing than he does. Conversely, the prosecutor's mere belief that 
the accused is more likely guilty than not ( i.e., proof by a preponder
ance of the evidence), would not be a. sufficient basis on which to bring 
the case to trial. On balance, it appears that prosecution is warranted 
if the prosecutor believes tha.t the guilt of the accused is demonstrated 
by clea.r and convincing evidence. 

Without unduly overemphasizing the aptness of the analogy to a 
public prosecutor, we therefore take the position that a vote of im
peachment is justified if, and only if, the charges embodied in the 
articles are proved by clear and convincing evidence. Our confidence 
in this proposition is enhanced by the fact that both the President's 
Special Counsel and the Special Counsel to the Committee independ
ently reached the same conclusion. 
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ARTICLE I 

INTRODUCTION 

On February 25, 1974
2 
the Federal grand jury that investig~ted the 

circumstances surroundmg the June, 1972 m~lawful entry mto the 
Democratic National Committee headquarters m the vVatergate Office 
Building voted to name Richard -:\f. ~hon, President of the United 
States, as an unindicted member of ihc conspiracy to defraud the 
United States and to obstruct justice charged in Count One of the in
dictment that it subsequently returned in the case of United States v. 
111 itchdl et al., Cr. No. 74-110, United States District Court for the 
District of C'olumbia.1 

Simultaneously with the issuance of that indictment, on ~farch 1, 
1974 the grand jury filed with the court a Report and Recommendation 
requesting that certain evidentiary materials bearing upon the Presi
dent's involvement in the alleged conspiracy ·which the grand jury had 
accumulated in the course of its investigation be forwarded to this 
Committee for such consideratio11 as 1..-;e might deem proper. On 
March 26, 1974, by order of Chief Judge John J. Sirica, the Report 
and Recommendation and accompanying eYidentiary materials were 
delivered to the Committee in accordance with the grand jury's 
request. 

We yiew proposed Article I as the analogue of Count One of the 
indictment in United l,'tates v. JJf itchell et al., believing that it sub
stantially charges President Nixon with conspiracy to obstruct justice, 
and obstruction of justicP, in connection with the official investigation 
of the ·watergate offenses. 

We recognize that the majority of the Committee, as well as its 
Special Counsel, apparently do not consider it necessary or appropri
ate to charge impeachable offenses in terms of the violation of specific 
Federal criminal statutes, such as Title 18 U. S. C. § 371 (conspiracy), 
§ 1001 (false statements to a government agency) or§§ 1503, 1505 and 
1510 ( obstruction of justice). The Special Counsel, indeed, has 
expressly disclaimed Yiewing the case as one of conspiracy, stating: 
"I don't believe that it is possible to have a conspiracy involving the 
President of the United States." (Summary of Information, 10) 

We disag1·ee. To the contrary. we believe the evidence warrants the 
eonclusion that the President did conspire, with a number of his aides 
and subordinates to delay, impede and obstruct the inYestigation of 
the "\Vatergate affair by the Department of Justice. The Special Coun
sel's thesis that the President cannot be treated as a co-conspirator 
because "[y Jou don't ha Ye co-equals when you are dealing with the 
President of the United States" ( Summary of Information, 11) seems 
to be not so much a proposition of law as a rhetorical device to bridge 

1 See Opinion of the Court in United, Sta,tes Y. Niaton, No. 7·3-1766, Supreme Court of the 
United States, July 24, 1974, reprinted in "Criminal Cases," 163-64. 

(382) 
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a number of gaps in the eYidence relating to Presidential knowledge 
or direction of specific acts performed by his subordinates and asso• 
ciates, and thus to magnify Presidential rnlpability in the cover-up. 

Simply as a matter of sound legal analysis, we think it more con
sonant with the Constitutional scheme 2 to determine Presidential 
liability for the acts of his subordinates in accordance with established 
rules of vicarious liability derived from the ordinary criminal law, 
and to assess the seri01ts11ess of Presidential misconduct on the basis 
of the eYidence bearing upon his actual knowledge of, and involvement 
in, particular acts performed in furtherance of the aims of the con
spiracy. It is not only of doubtful Constitutionality to resort to 
exotic theories of Presidential accountability for the ·watergate cover
up in order to arrive at a proper disposition of proposed Article I, but 
on the record before us it is patently unnecessary to do so. 

W.\TERGATE .\ND THE PRESIDEXT'S ''POLICY'' 

In the Summary of Information which he presented to the Commit
tee before our debate on proposed Articles of ImpeachmPnt, the 
Special Counsel dealt with the question of Presidential responsibiliy 
for the two unlawful entries and wiretapping of the Democratic 
Xational Committee headquarters in a manner which continues to 
disturb us: 

The evidence available to the Committee establishes that on l\Iay :?7 and 
June 17, 1972, agents of CRP, acting pursuant to a political intelligence plan 
( which included use of illegal electronic surn,illance), authorized in advance 
by John l\litchell, head of CRP, and H. R. Haldeman, the President's chief of 
staff, broke into the DNC Headquarters at the Watergate for the purpose of 
effecting electronic surveillanre; and that tlli8 was vart of the President'.~ polieiy 
of gathering political. inlelUgenec to be u.~ed as part of his campaign for 
re-election. ( Summary of Information, 2!J ; emphasis added) 

·we consider this to be a careless and unfair characterization of the 
weight of the evidence then before the Committee. The quoted para
graph assumes (1) that H.R. Haldeman authorized in adYance a 
political intelligence plan that he kne,Y contemplated the use of 
illegal electronic sun·eillance; (2) that he knew that implementation 
of that. plan ,,oulcl or reasonably could involve the commission of 
unla.-vful entries; and (3) that, in approving such planned or fore
seeable activities, Haldeman was carrying out the President's wishes. 
The pojnt is made more explicit elsewhere on the same page of the 
Summary of Information: "It is a fair inference t.hat. Haldeman 
was implementing the President's policy with resprct to the tactics 
he wanted used in his re-election campaign." 

This sweeping allrgation will not. withstand close scrutiny in the 
light of the arnilab]e eYidence. In support of the statement last quoted 
above, the only purported eitat.ion of direet. evidence that the Presi
dent approved of illegal electronic surveillance and burglary as cam
paign techniques is as follows: 

The President endorsed the belief that in politics everybody bugs everybody else, 
and said that he could understand the desire for electronic surveillance. prior 
to the Democratic Convention. (House Judiciary Committee. "Transcripts of 
Eight Recorded Pre~idential Conzersations," -4, hereinafter cited as HJCT.) 

2 Se?. discussion of Artkle II. Paragraph ( 4), below. 

37-777 0 - 74 V 25 
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However, if one f'Xamines the material on page 4 of the Committee's 
publication "Transcripts of Eight Rrcorded Presidential Conversa
tions," upon "Which the Special Counsel relies to support his allegation 
that the President. eviclern:wl. after the fact, approval of the kind of 
activities represented by the ,vatergate offenses, he quickly observes 
how Yery misplaced that re liancP was. 

The p,Ttinent Presidential remarks were made during the course 
of a discussion among Dean, Haldeman and the President on Septem
ber 15, 1972 concerning the apparent finding of a second "bug'' in the 
offices of the Democratic National Committee. The statements by 
which the Presid('nt. supposedly "endorsed the belief that in politics 
everybody bugs everybody else" consist of the President's quoting Sen
ator Barry Goldwafor as ·saying that "everybody bugs everybody else'~ 
and the President himself responding : 

The PRESIDENT. Well, it's true. It happens to be totally true. 
DEA:V. [Unintelligible.] 
The PRESIDENT. "We were bugged in '68 on the plane and bugged in '62, uh, eYen 

running for Governor. God damnedest thing you ever saw. (HJCT, 4J 

Thus, the President supported Senator Gokhrnter's vie,Y of the 
prevalence of '·bugging"' as a campaign practice by reference to in
stances in which he felt that hr. Nixon, had been ''bugged" by his polit
ical opponents. There was no reference ,to the President ever having 
approved the electronic surveillance of his own political opponents, nor 
was there any reference by any participant in the conversation to the 
commission of unlavdul entries by partisans of any political 
persuasion. 

In contrast to the "inference"-whieh we feel should more accurately 
be labe1led as "suspicion''-that the President's wishes with regard to 
electronic surveillance were implementnl by his close aides and asso
ciates, such as Haldeman and Mitchell, we cite our colleagues to the 
recently released transcripts of the earliest of three conve.rsations be.
tween tlw President and Haldeman on ,June :l3, 1.972. However damag
ing this transcript may haYf' been to the President for other reasons, rt 
newrtheless supplies convincing Hidence that the ""\Vatergate burglars 
w~re not acting in furtherance of any "policy'' adopted by Richard 
Nixon. 

Alone with Haldeman in the Oval Office, nearly a year before the 
existence of the '1Thite House taping system was publicly disclosed, 
the President's motin· to speak less than candidly "for the record" 
would srem logically to haw been minimal. The incriminating nature 
of what he did say on that oerasion should suffice to prove that. point. 
Yet in his dialogue with Ha1deman, the President appears quite clearly 
to be chagrined and upset with those "Who "masterminded"-a mala
propism ~-the break-ins: 

The PRESIDENT .... Well what the hell, did Mitchell know about this? 
HALDEMAN, I think so. I don't think he knew the details, but I think he knew. 
The PRESIDENT. He didn't know how it was going to be handled through-with 

Dahlberg and the Texans and so forth? Well '\\•ho was the asshole that did? 
Is it Liddy? Is that the fellow? He must be a little nuts? 

HALDEMAN. He is. 
'J'he PRESIDENT. I mean he just isn't well screwed on is he? Is that the problem? 
HALDEl£AN. ::-.l"o. but he was under pressure, apparently, to get more information, 

and as he got more pressure, he pushed the people harder to mo'l"'e harder
The- PRESIDENT. Pressure from '.\litcbell? 
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HALDEMAN. Apparently. 
The PRESIDENT. Oh, Mitchell, :\Iitchell was at the point (unintelligible). 
HALDEMA:\". Yeah. (WHT, Jun\' :!3, 1!>7:!, 10 :09-11 :3f) a.m., 6) 

Concededly, the Su_mmary of Information was prepared before the 
release of th<· ttanscript from which the foregoing exc(•rpt was taken, 
and we recognize that the view of the Special Counsel and the ma
jority of the <;ommitt(•e. regar<lillg presidential responsibility for the 
u~lawful entries and wiretapping of the Democratic National Com
mittee hfladquarters may well have been modified as a result of thjs 
new evidence. 

In all candor, howernr, we belieYe that the insubstantialitv of the 
"fresidPntial _policy" thesis ~vas appar.ent. long before President 
:i 1xon made lus last, fateful disclosure of evidence. 

The Presi<:1,ent's imfamiliarity with the various political intelligence 
schemes devised by some of his aides and associates was well illus
trated, we think, by his response to Ehrlicliman on April 14, 1973, 
after the latter told him in some detail how ::\Iitchell blamed the 
·white House for hadng originated the '',grandfather" of the "rat<•r
gate break-in plan. "Operation RandweclgP." The President replied 
siltlpl_v, ''What is Operation San(lW<'<lge?" (\\'HT 526) 

EviclPnce supporting the very linchpin of the thesis, that Haldeman 
knew or anticipated that illegal electronic surveillance and burglaries 
would be committed as part of the inte11igence gathering program of 
the Committee to Re-elect the President, is sparse. The first eYidence 
of Haldeman's knowledge of the general natme of the "Liddy Plan" 
arises from a Mnrersation ·which he had with Dean in the spring o:f 
lfl7:2. in which Dean told him essentially what Liddy had proposed to 
l\fitche11. On that occasion, Haldeman agrr<>d with Dean thnt Liddy's 
elaborate plan for muggings, huggings, prostitutes and the like was 
not necessary and that Dean should have no part of it. (Book I, 66) 
On ::\farch 21, 1973, Dean described this conversation to the President: 

The PRESIDENT. ,Vllo else was present? Besides you
DEAX. It was Magruder, :M.agrudl'r. 
The PRESIDENT. lfagruder. 
DEA:"< uh, :\I'itchell, Liddy and myself. I rnme back right after the meeting and 

told Bob, I said, "Bo'b, wP've got a growing disai;;ter on our hands if they're think
ing this way," and I said, "'f'he White Honse has got to stay out of this and I, 
frankly, .am not going to he involved in it." He said, "I agree John." And, I 
thought, at that point, the thing was turned off. 'f'hat's the last I heard of it, 
when I thought it was turned off, because it was an absurd proposal. 

The PRESIDENT. Yeah. (HJCT, 83) 

The extent of Haldeman's appreciation of the true nature of Liddy's 
political inte11igence gathering program as it later evolved is also 
uncertain. On ::\farch ~1. 1972 Gordon Strachan sent Haldeman a "po
litical matters memorandum" relaying Magruder's report that CRP 
then had a "sophisticated political intelligence gathering system." 
Strachan illustrated the operation of the system with samples of re
ports from "Sedan Chain II'' which could not fairly put the reader of 
the memorandum on noti<·e that the commission of criminal offenses 
was contemplated by tre inte1ligence-gathering operatives. 3 Further, 
it is not e,·en established that Haldeman read or knew the contents of 

• "fil'dan ('hair U" wa~ th" code nnmP of Mkhael Me:lrtnoway, who opernted as nn 
"nnrlPr<·m·Pr" pol!tlcal lnt•JJl,:Pn~e ni::ent for CRP <lurln,: the 1972 primary spnson. 
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the entire memorandum when he first received it. Three days after 
the arrest of the Watergate burglars, when Strachan reminded Halde
man about the March 30th memorandum and showed it to him again, 
Haldeman acknowledged that he had probably read part of it when 
it was first given to him but denied that he had ever read the tab con
cernin~ "Sedan Chair II." Haldeman then did read the tab and re
markea to Strachan, "Maybe I should have been reading these, these 
are quite interesting.'' ( Book I, 165) 

Although Stra<:han prepared a "talking paper" for Haldeman's 
meetin~ with )Iitchell on April 4, 1972 whid1 included a reference to 
the CHP political intelligence plan, Haldeman neither recalls nor 
denies having discussed the subject with Mitchell on that occasion. Im
mediately after the meeting for which the "talking paper" was pre
pared, Haldemau and Mitchell both met with the President. The 
White House has furnished the Committee with an edited transcript of 
a tape recording of that conversation, and it reflects no mention of the 
subject of political intelligence whatsoever. 

At several points during their conversation on ~larch 13, 1973 the 
President and Dean speculated about the extent of Haldeman's ad
vance knowledge of the DNC entries or his knowledge of the wire
tapping while it was in progress: 

The PRESIDEN1'. lntimately, uh, Haldeman, uh, Haldeman's problem is Chapin, 
isn't it? 

DEAN. !Job's problem is, is circumstantial. . 
The Pll,EsIDENT. What I meant is, looking at tbe circumstantial. I dQn't know 

that [unintelligible]. On top of that, Bob had nothing-didn't know any of those 
people-like the Hunt's and all that bunch. Colson. did. But, uh, Bob, Bob did 
know Chapin. , 

DEAN. That's right. . . 
'l'he PRESIOENT. Now, what-Now however the hell much Chapin knew· I'll be 

God damned. I don't know. 
DEAN. Well, Chapin didn't know anything about the Watergate, and-
The PRESIDENT. Yon don't think so? . 
DEAN. No. Absolutely not. 
The PRESIDENT. Did Strachan? 
DEAN. Yes. 
The PRESIDENT. He knew? 
DEAN. Yes. 
The PRESIDENT. About the Watergate? 
DEAN. Yes. 
The PRESIDENT. Well, then, Bob knew. He probably told Bob, then. He may not 

have. He may not have. 
DEAN. He was, he was judicious in what he, in what he relayed, and, uh, but 

Strachan is as tough as nails. I-
The PRESIDENT. What'll he say? Just go in and say he didn't know? 
DEAN. He'll go in and stonewall it and say, "I don't know anything about what 

you are talking about.'' He has already done it twice, as you know, in interviews. 
The PRESIDENT. Yeah. I guess he should, shouldn't he, in the interests of-Why? 

I suppose we can't call that justice, can we? We can't call it [unintelligible] 
DEAN. Well, it, it-
The PRESIDENT. The point ls, how do you justify that? 
DEAN. I~'s ~• it's a personal loyalt_y with him. He doesn't want it any other 

way. He d1dn ,t have to be told. He didn't have to be asked. It just is something 
that he found 1s the way he wanted to handle the situation. 

The PRESIDENT. But he knew? He knew about Watergate? Strachan did? 
DEAN. Uh huh. 
The PRESIDENT. I'll be damned. Well, that's the problem in Bob's case isn't 

it. It's not Chapin then, but Strachan. 'Cause Stratchan worked for him. ' 
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DEAN. Uh huh. They would have one hell of a time proving that Strachan 
had knowledge of it, though. (HJCT, 70-71) 

* * * * * * * 
DEAN .... I think that Chuck had knowledge that something was going on 

over there. A lot of people around here had knowledge that something was going 
on over there. They didn't have any knowledge of the details of the specifics of, 
of the whole thing. 

The PRESIDENT. You know, that must, must be an indication, though, of the 
fact that, that they had God damn poor pickings. Because naturally anybody, 
either Chuck or Bob, uh. was always reporting to me about what was going on. 
If they ever got any information they would certainly have told me that we got 
some information, but they never had a God damn [laughs) tiling to report. What 
was the matter? Did they never get anything out of the damn thing? 

DEAN. No. I don't think they ever got anything. 
The P&ESIDENT. It was a dry hole. huh? 
DEAN. That's right. 
The P&ESIDENT. Jesus Christ. 
DEAx. Well, they were just really getting started. 
The PRESIDENT. Yeah. Yeah. But, uh. Bob one time said something about the 

fact we got some information about this or that or the other, but, I, think it 
was about the Convention, what they wen' planning. I said [unintelligible]. So 
I assume that must have been MacGregor, I mean not .MacGregor, but Segretti. 
(HJCT, 72) 

* * 
The PREslDENT. Who is "they"? The press? 
DEAN. Tile press-
The PRESIDENT. The Democrats? 
DEAN. -the Democrats, the intellectuals
The PRESIDENT. The Pack woods? 

* * * 

DEAx. Right. Right. "'l'hey" would never buy it, uh, as far as (1) White House 
involvement in the Watergate which I think there is just none, uh, for that 
ill..:!ident that occurred over in the Democratic National Committee Headquarters. 
People just, here, would-did not know that that was going to be done. I think 
there are some people who saw the fruits of it, but that's another story. I am 
talking about the criminal conspiracy to, to go in there. The other thing is that, 
uh. the Segretti thing. You hang that out. uh. they wouldn't believe that. They 
wouldn't believe that, that. uh. Chapin acted on his own to put his old friend, 
friend [unintelligible] Segretti in to be a Dick Tuck on i-omebody else's campaign. 
They would, they would have to paint it into something more sinister, something 
more involved, a part of a general plan. (HJCT, 74-75) 

These passages indicate not only that, in Dean's mind, Haldeman's 
connection with the Watergate offenses was tenuous at most, but even 
more significantly, that Haldeman had apparently neYer told the 
President ·what he did or did not know prior to June 17, 1972 about 
Liddy's political espionaie program. 

On the morning of ::\far('h 21, 1973, Dean reiterated his belief that 
~aldeman had no specific adrnnce knowledge of the 1Vatergate break-
111: 

The P&ESIDENT. Did Colson-had he talked to anybody here? 
DEAN. No: I think this was an independent-
The PRESIDENT. Did he talk to Haldeman? 
DEAN. Xo. I don't think so. Xow, but here's the other the thing where the next 

thing comes in the chain. I think that Bob was assuming that they had some
thing that was proper over there, some intelligence gatherin% operation that 
Liddy was operating. And through Strachan, uh, W'ho was his tickler, uh, he 
started pushing them. 

The PRESIDENT. [Sighs] Yeah. 
DEAN. To get something, to get some information and they took that as a 

signal-::\Iagruder took that as a signal-to probably go to Mitchell and say, 
"They are pushing us like crazy for this from the ,Vhite House." And so Mitchell 
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probably puffed oil-his pipe· and sai<l, '!Go ahead," and never really re-1 reflected 
on what it was all about. So, they had· some ·plan that obviously• had, ·I· gafher,1 

different targets they were going to go after. They were going to infiltrate, and 
bug, and do all this sort of thing to a lot of these rargets. This is knowledgt:; I 
have after the fact. [Coughs] And, apparently, they, ·uh, they, they had, they 
had after they had initially broken in and ·bugged the Democratic National 
Committee, they were getting information. The information was coming over 
here to Strach.an. Same of it was given to Haldeman, uih, there is no doubt about 
it. Uh-·· 

The PRESIDENT. Did he know what it was coming from? 
DEAN. I don't really know if he would. 
The PRESIDENT. Not necessarily. 
DEAN, Not necessarily. That's not necessarily. Uh
The PRESIDENT. Stimchan knew what it was from. 
DEAN. Strachan knew what it was from. No doubt about it, and whether 

Strachan-I had never come to press these people on these points because it, 
The PRESIDENT. Yeah. ' 
DEAN. It hurts them to, to give up that ne:x:t inch, so I had to piece things 

together. All right, ·so Strachan was aware of receiving information, rep'orting 
to Bob. At one point Bob even gave instructions to change their capabilities fr'o'm 
Muskie to McGovern, and ha:d passed this back through Strachan to Magruder 
and, apparently to Liddy. And Liddy was starting to make arrangements to go 
in and bug the, uh, uh, McGov.ern operation. They had done prelim- !: 

The PRESIDENT. They had never bugged Muskie, though, did they?. 
DEAN. No, they hadn't but they ha'Cia, they had, uh, they'd 
The PRESIDENT. [Unintelligible] 
DEAN. infiltrated by a, a, they had 
The PRESIDENT. A secretary. 
DEAN. a secretary and a chauffeur. Nothing illegal a-bout that. ,(HJC~, 84-85) 

* * * * * * 
DEAN. and Liddy was charged with doing this. We had no knowledge that he 

was going to bug the DNC. Uh- , 
The PRESIDENT. Well, the point is, that's not true. 
DEAN. That's right. 
The PRESIDENT. Magruder did know that-
DEAN. Magruder specifically instructed hini to go back in the DNC. 
The PRESIDENT. He did? 
DEJAN. Yes. 
fhe PRESIDENT. You know that? Yeah. I see. Okay. . ' 
DEAN. Uh. I honestly believe that no one over here knew that. I know, uh, as 

God is my maker. I had no knowledge that they were going to do this. 
The PRESIDENT. Bob didn't either [unintelligble] 
DEAN. Uh. But-
The PRESIDENT. They know you're not the issue. Bob, Bob, now-he wou'l.dn't 

know. .. . .· 
DEAN. Bob:_! don't believe specificaiJy knew they were going in there. 
The PRESIDENT. I don't think so. ' ' . . 
DEAN. I don't think he did. I think he knew there was a capacity td do this but 

he wouldn't, wasn't gi:ving it specific direction. .. · · • 
The PRESIDENT. Strachan, did he know'/ 
DEAN. I 1Jhihk Strachan did know. (HJOT, 87-88) 

INVOLVEMENT OF PRESlDENT IN COVER-UP 
, , , ''li . , 

~Ve will not bela~or the abundant evidence tending to·establish the 
existeiiae of a conspiracy to obstrui:lt and impede the official investiga
tion. of the Watergate break-in. We do question, however,..any s~g~. 
gestion that the evidence shows Presidential knowledge and involves' 
ment from the very beginning. That beginning, as Jtihi1 Dean Ii.as 
~es~ified, occurred li~~rall;r: within hours after the arr~st .o:f the burglars 
ms1de the Democratic National Committee headqTharters : 

Mr. ST. CLAIR .... No\;, sir, I would like to' io way back to 'the break-in at th~ 
DNC, if I may. You were actually in Hawaii, as I understand it? 
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.\Ir. DEAN. No sir, I was in :\Ianila . 

.\Ir. ST. CLAIR. In :\Ianila. When you returnt>d to the Cnited States, I think you 
ha\·e testified that you oecame involnid in the coverup almost from the very 
beginning, or words to that effect'! 

:\Ir. DEAN. '.l'hat is correct. 
:\Ir. ST. CLAIR. I think at one point. you said it just sort of happened, it grew 

like Topsy, o:r words to that effect ·1 
l\Ir. DEA:<. It made me wish I had stayed in l\Ianila. 
;\Ir. ST. CLAIR. I am sure in retrospect, that is so. But is it true that you 

testified that this was not any set policy of any kind, it just sort of grew, and you 
just sort of fell into it, or words to that effect? 

:\Ir. DEAN. That is correct . 
.\Ir. ST. CLAIR. All :right. And that state of affairs commenced almost immedi

ately upon your return to the United States? 
:\Ir. DEAN. Correct. ( Dean testimony, 2 HJC :.!~:.! J 

In his earlier fostimonv before the Senate Select Committee on 
Presidential Campaign _\;·tivities, Dean had described the inception 
o:f the cover-up in similar forms: 

Senator :\IoxTOYA. When was the first real meeting to organize the coverup 
and who was present at that first meeting? 

l\Ir. DEA;,,. I think that the coverup is somewhat similar to the planning of 
this whole thing, that just sort of happened. I know that when I came back 
from out of the country there had already l.leen significant events which had 
occurred. The coverup ,vas already-it had begun and was, in fact, in place 
and was going. (Dean testimony 3 SSC 1091) 

* * * * * * * Mr. DEAN .... When I came back to the office on the 18th and talked to :\Ir. 
Strachan, I realized that the cove:rup was already in effect, in being, and I 
realized that when ~Ir. Strachan told me of the documents that be had destroyed 
and :\Ir. Haldeman's instruction, that there certainly wasn't going to be a revela
tion of the White House involvement in the matter. I didn't at that point in 
time know the potentials of the White House involvement. 

* * * * * * * 
Senator GURNEY. Who set the policy on the eoverup? 
nlr. DEAN. I would say the policy was just-I do not think it was a policy 

set. There was just no alternath·e at that point in time. 
Senator GURNEY. It sort of grew like Topsy, and you were a part of it, is that 

not :right? 
2-Ir. DEAN. That is correct. 
Senator GuR;-.;EY. ~ow, since this thing started out with such a flurry and 

a spate of phone calls and meetings between everybody, did you advise the 
President of what was going on? 

~Ir. DEAN. Senator, the first time I ever talked to the President was on Septem
ber 15. (Dean testimony, 4 SSC 1357} 

POINTERS IN THE 1VROXG DIRECTION 

Without in any way suggesting that the President himself was 
not :fully and genuinely responsible :for his decision to join the co,-er
up conspiracy no later than June 23, 1972, we must point out, ad
mittedly only in slight mitigation, that w·hen t.he President desperately 
needed sotmd advice :from good men, he was surrounded by aides and 
adYisers who were themselves inclined by the circumstances to give 
him the worst possible advice. Haldeman, Ehrlichman, Mitchell, Col
son and Dean each had selfish, personal reasons :for wanting the full 
story o:f Watergate concealed from official investigators, the general 
public, indeed, in varying degrees, :from the President himself. In 
addition, they shared a misguided desire to shield the President, as 
much as possible, :from the need to assume personal responsibility :for 
such a sorry episO(le in the middle o:f his re-election drive. · 
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Haldeman . . 

Whatever Haldemari did or, did not' know abdut .the precise natl!llre 

of the Liddy Pla:i1 as it' finally evolved (see di,scussiotl. 'oh ~E· _._ .. _, 

aibove), it was his job to overs&;, through Gord0n. Strachan, on :p,ehalf 

of the White House the operations of the Committee for.the Re-e_lec

tion of the President. At the very least, Haid:eman had obviously failed 

to take adequate steps to control LiddY. and ~1is _bizarre ~urveilla:i;i.ce 

schemes and this failure had made possible an mc1dent of great pQten

tial emb~rassment to the President, namely, the Watergate fiasco . 

. l'he 111ajority relies heavily upon the testimony b~fore the Commit

tee of Alexander P. Butterfield, former Deputy Assistant to_tJ!ie Pre~

ident and aide to Haldeman, to lend credence to the propos1t10n tlhat 

anything Halde:rpan kne':, the President knew. Thi~t very concept is, 

on its :face, inconsistent- with Haldeman's rol~ as Clue~ of Staff, nec~~

sarily the filterer and organizer of the flow of 111format1on ~o the ;Presi

dent. A more accurate description of the matter, it seems to us, would 

be "anything Haldeman thought the President ought· to know,·the 

President knew." . , . , · 

Moreover, the majority ignores testimony by. former Special Coun

sel to the President Charles W. Colson ,,•hich is more plaus:i:ble and 

more clearlj' probative of the likel~hood that Hal'de1'nan would :have 

told the President all he knew about the Watergate break-in: · 

Mr. HoG,ur. There has been .some testimony before tbe,.committee about wl!at 

got to the President through Haldeman. On the.llasis of ;vour knowledge of White 

Hou&.e operations, if .Mr. Haldeman had made a mistake or fquled up oµ soµi.e. 

activity, would l;le likely admit that and bring th!lt,to ,tlw PrElsi~EJnt'<1 a.ttit~tiqn,. 

or would he likely try to isolate the Pi:esidenUroi;n that? , ; , ; " • ·,, , 

Mr. CoLsoN. Well, it's the kind of speculation.that I re!l,lly don't like to eytgage 

in. But, there were some other instances, and I think Bob was very relueta,ri,t to 

admiit he mad,e a mistake to anyone. Ht3's by nat·ure the ki~d of guy who aoesn't 

like to a,cknowledge any errors, and I think he would oe· imlikely· ta do so.· 

Mr. HoG,rn. Could 'you tell the committee what some of those instances were? 

Mr. COLSON. Oh, I .can remem_ber some mistakes in scheduling and Bob' said, 

don't, you know, this wasn't a mistake. We did it and don't go into tbis'with the 

President. There were some things that I from time to time that I knew he lla'd 

made mistakes with. He as_ked me not to talk about 'it. 'Bob just didn't 'like' to 

admit that kind of a thing. Iuon't think anybody does. · '' • ·. 

:Mr. HOGAN. Well,'is it conceivable then that' he and other Wliite House $taff, 

peop)e might have been engaged in certain activities following the 'Watergate 

break-in that the President had no knowledge of? '- - • ·· • ·. 

Mr. CoLsoN. Well, let me give you an illustration that I gave to the staff,' ':Mr. 
Hogan. 

We had a thing in the campaign caned Chapman report, which was a very use

less document. It would come 3 days after you had read the same stuff in the 

ne_wspapers, and Murray _Chotiner's ga1friend who- was a reporter was sending 

tlns.-back froll! the camJ?/Ugn. I asked Mr. Halq.eman if: I eoi,i).d receive co_pies .of. 

th,at 3:n<t he s;ud fe~1 ,but u:np.er o_ni: strict ins~ructio11. And I sal<l w,hat's that. And 

he sa1~, you .don_t,tel! tlj.e Pres1d_Eint where the information' comes 'from.· if you 

ev:e~ d1s~uss it wrth ·h~m,,and I said that this is -silly, tlli!s stuff is not•that•hot to· 
begm w1th, and he said, that's the condition, :if• you discuss the Cba,pman 1report 

with the President, you don't,identify it as the Cµapman report or identify from 

where it.came from. ( Colson testi~ony, 3 HJq 478 ;· ~mp~asis addedr · . 

In any event, fi::om the dial~gue bet~~en· Halde~a.n and.~he Presi-·. 

dent on the monn!lg· of/ une 2?, 1972, •fl~l~ted above, regatd'in,µ; the 

~xt~nt of. ,John M~t~hell s role. m al'lthonz,tng; the Watergate .folly, 

it 1s obvious that e1;ther (1) Haldeman did not· actually know a· 

great deal about the mvolvement of senior CRP 0fficials in the insti-
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gation of the DNC break-ins and wiretapping, or else (2) he did not 
impart to the President on that occasi011 the full benefit of his knowl
edge on the subject. 
Ehrliohman 

On the day of the second "~atergate entry, John Ehrlichman was 
the senior lVhite House staff member in "\Yashington, since Halde
man was in Key Biscayne with the President. That afternoon, Ehr
lichman was informed by Secret Senice Agent Boggs that the White 
House telephone number of Howard Hunt had been found among the 
effects of the ·watergate burglars. (Book II, 118) Through Haldeman, 
the President placed Ehrlichman in charge of learning what had 
happened at the "\Yatergate, and on J nne Hlth, Ehrlichman tumecl the 
matter over to J oh11 Dean to look into the question of possible White 
House involvement. (''Presidential ~tatements.'' 8/:!:2 17:3. 46; Book II. 
150) That afternoon, Dean told Ehrlichman that Liddy had person
ally confirmed to Dean an earlier report by Magruder that the break
in had been a CRP operation which Liddy directed. (Book II, 144-
45) 

During 1971, Ehrlichman himself had been overall supervisor of the 
White House Special Investigations Unit-the "Plumbers"-of which 
both Hunt and Liddy were members. Ehrlichman had never told the 
President about the "Plumbers" September, 1971 burghry of the 
office of Dr. Lewis Fielding, Daniel Ellsberg's psychiatrist. (In fact, 
Ehrlichman never did tell the President about that; John Dean did, 
on :)larch 17, 1973.) (WHT, 157-58) Thus, Ehrlichman would have 
been motirnted to dii'courage official investigation of Hunt's and Lid
dy's preYious acfrvities. not only to preserve the secrecy of legitimate 
"Plumbersi~ national security investigations, but also to prevent the 
revelation of his and other vVhite House staff members' roles in an 
enterprise of such questionable legality as the Fielding break-in, of 
which the President remained t-0tally unaware for nine more months. 

"\Ye readily acknowledge that one statement by the President on 
the morning of ,June 23, 1972 giYPS rise to the possibility-at the 
most it is no more than a suspicion-tha.t the President may on that 
date have been a,Yare of the Fielding break-in. The President re
marked to Haldeman: 

The PRESIDENT. Of course, this Hunt, that will uncover a lot of things. You 
open that scab there's a hell of a lot of things and we just feel that it would 
be very detrimental to have this thing go any further. This involves these 
Cubans, Hunt, and a lot of hanky-panky that we have nothing to do with 
ourselves .... (WHT, June 23, 1972, 10:00-11:39 a.m., 6) 

It is more likely, however, that the President is simply "rehearsing" 
with Haldeman what kind of remark might be dropped with C.I.A. 
Direct-Or Helms or Deputy Director "\Valters to alert them to the 
potential for embarrassment to the Agency if Hunt's comings and 
goings ,Yere too closely scrutinized by the F.B.I. EYen if the ·Presi
dent was addressing a specific concern of his to Haldeman, the refer
ence is -0bviously too vague and general to permit. an inference that 
it was the Fielding break-in, rather than some other covert adivity 
of Hunt as a member of the Special Investigations Unit, about ·which 
the President was concerned. 
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:.11 itch.ell 
The weight of the evidence is that John :i\Iitchell had indeed author

iz,xl Liddy to undertake some form of intel1igl·nce-gathering opera
tion for CRP of which the 'Watergate break-ins and bugging were 
the disastrous upshot. Even if he did not, Mitd1ell acknowledges that 
after the break-in he learned of both )Iagruder\; inYolwment as over
;..eer of the Liddy operation and of certain so-called '''\Yhite House 
horrors," but he· did not tell the President about these things for 
fear that 
he would lower the boom on all of tllis matter and it would come back to hurt 
him and it would affect him in his re-election. (Mitchell testimony, 4 SSC 1666) 

Upon learning of the arrest of the burglars in the ·watergate office 
building, the thought of his own possible criminal liability as an ac
cessory before the fact or co-conspirator to the '\Yatergate offenses 
must han~ crossed )Iitchell 's mind; it could reasonably have influenced 
his actions as ,vell. In any event, the President did not learn the truth 
about Watergate from his former Attorney General and political con
fidant who, among his other motives for concealment, may genuinely 
not have wished to put the President in a position of having to take 
some action by telling him how the ,v atergate crimes were instigated. 

It is clear from all the transcripts of tape recorded presidential con
,·ersations axailable to the Committee that even hy )fnn·h of 19i3, 
)Iitchell had not acknowledged to the President his role in approving 
the "Liddy Plan." Specifically, the President's question to Haldeman in 
their morning conversation on ,June 23, 1972-""~ ell what the hell, did 
Mitchell know about this ~"-shonld establish beyond doubt that 
Mitchell did not, during his telephone conversation with the President 
on the evening of June 20, 1972 (which was not recorded because the 
President placed the call from a residence telephone not connected 
to the recording system) tell the President that the Watergate burglars 
were carrying out an "official" CRP assignment. 
Colson 

Like Ehrlichman, Colson had reason to be concerned about where 
an exhaustive investigation of Hunt and Liddy might lead. Colson 
had recommended Hunt's hiring as a "White House consultant the pre
-vious summer and had raised the money to pay for Hunt's and Lidcly's 
19'71 Labor Day weekend excursion to California during which the 
Fielding break-in was committed. (Book VII, Part 3, 1248-49) 

Moreover, in February of rni2, in response to a complaint from 
Hunt and Liddy, Colson called .Magruder and, \,·ithout specifically 
mentioning anything relating to wiretapping or espionage. urged 
him to "get off the stick and get the budget approved for Mr. Liddy's 
plans." (Book I. 105, 110-14) In the aftermath of the DNC arrests, 
Colson may well have worried about hO\Y his February call to Ma
gruder might apprrn· to the President, as well as to investigators, in 
,·iew of his relationship with Hnnt. Dean and the PrPsi<lent considered 
the very point on )larch 21, 1973: 

DEAN. _ .. They came up with, apparently, another plan, uh, but they couldn't 
get it approved by anybody over tllere. So Liddy -and Hunt apparently came to 
see Chuck Colson, and Chuck Colson picked up the telephone and called Mag
ruder and said, "You all either fish or cut bait. Uh, this is absurd to have these 
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guys over there and not using them, and if you're not going to use them, I may 
use them." Things of this nature. 

'.!.'he Pru;;srnENT. ·when was this? 
DEAN. This was apparently in February of '72. 
The PRESIDENT. That could be-Colson know what they W('re talking about? 
DEAN. I can only assume, because of his close relationship with 
The PRESIDENT. Hunt. 
DEAN. Hu~t, he had a damn good idea of what they were talking about, a 

damn good 1dea. He ,.ould probably deny it, deny it today and probably get 
away "l\ith denying it. But I, uh, I still-

The PRESIDENT. Unless Hunt-
DEAN. t:nJess Hunt, uh, blows on him-
The PRESIDENT. But then Hunt isn't enough. It takes two doesn't it? 
DEAN. Probably. Probably. But Liddy was there also and if, if Liddy were 

tol:Jlow-
'I'he PRESIDENT. Then you've got a problem-I was saying as to the criminal 

liability in the 
DEAN. Yeah. 
'fhe PRESIDENT. White House- Okay. 
DEAN. I will go back o,·er that, and tell 
The PRESIDENT. Was that Colson? 
DE.\X. You where I think the, the soft spots are. 
The PRESIDE:-;T. Colson-that, that, that Colson, uh, you think was the, Uh, 

was the person who 
DE.\N. I think he. 
The PRESIDEXT. pushed? 
DE.Ax. I think he helped to get the push, get the thing off the dime. Xow some

thing else occurred, though- ( H.JCT. S4} 

* * * * * * * 
The PRESIDE::,T. The absurdity of the whole damned thing, 
DEAN. But it-
The PRESIDE:.'ifT. bugging and so on. \Yell, let me say I am keenly aware o:I; the 

fact that, uh, Colson, et al., and so forth, w1:re doing their best to get information 
and so forth and so on. But they all knew very well they were supposed to comply 
with the law. 

DEAN. That's right. 
The PRESIDENT. No question. 
DE.AN. Uh-
The PRESIDENT• [Unintelligible] you think-you feel that really the man, the 

trigger man was Colson on this then? 
DEAN. Well, no, he was one of s-. he was just in the chain. He was, he helped 

push the thing. 
The PRESIDENT. Called [unintelligible] and said, "We've got a, we've got a good 

plan.'' I don't know what the Christ he would be doing. Oh, I'll bet you. I know 
wily. That "\\<as at the time of IT'l'. He wa;;: trying to get something going there 
because ITT, tl1ey were bugging us. I mean they were 

DEAN. Right. 
The PRESIDENT. giving us hell. 
DEAN. Well, I know, I know he used, uh, 
Tile PRESIDENT. Hunt to go out there? 
DEAN. Hunt. (HJCT, 100) 

Colson had better reason than most to know how the President would 
react to news that one o:f his own vV11ite House aides had played a part 
in spurrino- Liddy on. On Sunday, June 18th, the day after the vVater
gate arrests, the President had d1splayed _his anger over the publicized 
involvement of licCord, the CRP security consultant: 

Mr. JENNER. All right. You had two conversations with him on that day? 
Mr. CoLsoN. Yes, sir. 
:\:fr. ,JE:-;NER. Were they in person or by telephone? 
)fr. COLSON. The President was calling me from Key Biscayne both times. 
Mr. JENNER. Xow, tell us to the best of your recollection that conversation, and 

any benehmark you might have to refresh your ref'.ollection. 
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Mr. COLSON. Well, I had no recollection of those two calls at all, but a former 
assistant of mine--

Mr. JENNER. Please name him. 
Mr. COLSON. Mr. Desmond Barker said that he came into my office on that 

Monday or Tuesday following the D~C break-in and that we were talki~g about 
it and I was describing to Mr. Barker, no relation to the Barker who was mvolved 
in the break-in I was describing to :iv!r. Barker how incensed I was and how 
stupid I thought the whole thing was. And J:le asked me what the President's 
reaction was and I told him that the President had called me a couple of times 
on Sunday and he was so furious that he had thrown an ashtray across the room 
at Key Biscayne and thought it was the dumbest thing he had ever heard of and 
was just outraged over the fact that anybody even remotely connected with the 
campaign organization would have anything to do, anything to do with some
thing like Watergate. At that point we knew, of course, from the newspaper 
accounts that ::\Ir. McCord, whom I had never heard of 1.Jefore that day, nor had 
the President, we knew that Mr. McCord was one of those that had-been caught at 
the Watergate and was a consultant or on the payroll in some way of the Repub
lican National Committee and the Committee for the Re-Election. 

,Mr. JENNER. You used the e:i..-,ression "we knew." Are you referring to knowing 
as of, knowing that fact or those :facts respecting Mr. McCord as of June 18, 1972? 

Mr. COLSON. I remember, I think I remember it being on the front page of the 
newspapers on Sunday morning. (Colson testimony, 3 HJC 259) 

Dean 
Dean had been instrumental in getting Gordon Liddy hired as 

General Counsel of the Committee to Re-Elect the President at a 
higher salary than he had been receiving as a member of the White 
House Domestic Counsel staff, contrary to an established CRP policy 
a~ainst .. such rai~. ;{Book I, 50): M~reovsr, Dean had hOOl!-tnv.otved i~, 
drncussums pertamlng to the. :aport1ve "Sandwedge" pohttcal mtell'l• 
gence plan during the latter:half of l~'ll (Book I, 4ot)., had.under: 
taken $on'le relatively tam~ politi'cal intelligence himself,at-t'he request 
of Haldeman (Dean testimemy, 2 HJC 221, 347-48), and had partic
ipated in meetings' in Attorney General Mitchell's office on January 27 
and February 4, 1972 at which Liddy had presented his proposals for 
an elaborate political intelligence operation-a fact known to E;alde
man as well as to the other participants iri the meetings. (Book I, 59 ..... 
60) Mitchell, indeed, looked to Dean for assistance in developing a 
political intelligence capability after "Sandwedge" was scrapped. 
(Book I, 34) 

Obviously, from Dean's standpoint, the less said to anyone who did 
not already know about his relationship with Liddy and his knowl
edge of the pre-Liddy and early Liddy political espionage plans, the 
better. 

In any event, it is undisputed that Dean did not personally disclose 
to the President any information he had or suspicions he may have 
harbored concerning the involvement of "White House or top CRP of
ficials in the advance planning of the "Watergate crimes until some 
time in March 1973. 

Just how much Dean had to fear from complete disclosure of the 
facts surrounding the Watergate offenses remains to this day unclear, 
Honoring a claim of attorney-client privilege, the Committee chose 
not to explore the tantalizing remark made by "William O. Bittman, 
former attorney for Howard Hunt, during his testimony before the 
Committee: 

Mr. COHEN. Now, as I recall your testimony earlier this morning, you had a 
conYersation with Mr. Colson during which time you were discussing Mr. Hunt's 
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safe or the safe of the U.S. Government in the Executive Office Building, and 
Colson told you to talk to Mr• Dean, as I recall, and correct me if I am wrong, 
and you said that you didn't want to talk to Dean because he was involved? 

]Hr. BITTMAN. Yes, sir. 
Mr. COHEN. Now, when was that conversation that you had with Mr. Colson? 
l\Ir. BlTIMAN. January 3, 1973. 
Mr. CoHEN. What do you mean, ::\Ir. Dean was involved in what? 
Mr. BITTMAN. In the initial Watergate planning and break-in. 
Mr. CoHEN. And you knew this, I take it, as a result of your conversations with 

your client? 
Mr. BITTMAN. ·wen, based on the hearsay information of my client. Mr. Hunt 

never had any personal knowledge of anythin::;. It is all hearsay. (Bittman testi
mony, 2 HJC 89-90) 

Whether Hunt had reference only to Dean's presence at the two 
meetings in ~fitchell's office when the Liddy plans was discussed, we 
may never know. 

THE PRESIDENT ENTERS THE CONSPIRACY 

Given the varied motives of these principal actors to suppress the 
facts in their own interests, as well as in what they jointly, but mis
takenly, perceived to be the best interests of the President, it is wholly 
plausible that the cover-up conspiracy arose immediately and sponta
neously as word of the arrest of McCord et al. spread, just as Dean sug
gested ( see abow). Since there is no logical need to hypothesize 
an all-knowing, all-powerful President at the center o:f the conspiracy 
from its beginning, organizing and directing the cover-up activities of 
each of his aides and subordinates ( at least in general outline), in order 
adequately to explain the eYents that transpired in the first several 
days following t,he discoYery of the burglars, we consider it our Con
stitutional mandate not to do so unless -and until specific evidence con
vinces us that it is at least more probable than not that the President 
had become involved. 

The edited transcripts of three conYersations bet,Yeen the President 
and H. R. Haldeman on June 23, 1972 which were submitted to the 
Committee on August 5, 1974 provide, in our ,·iew, the first direct and 
persuasive evidence of Presidential knowledge and intent to partici
pafe in an ongoing conspiracy to obstruct justice in 1972. 

In the morning conversation, after telling the President that the 
FBI had been aole to trace the source of cash in the possession of 
Bernard Barker, one of the arrested burglars, Haldeman recommended 
as a solution : 

HALDEMAN .••• Mitchell came up with yesterday, and John Dean analyzed 
very carefully last night and concludes, concurs now with Mitchell's recommen
dation that the only way to solve this, and we're set up beautifully to do it ... 

* * * * * * * 
That the way to handle this now is for us to have [CIA Deputy Director L. 

Vernon] Walters call Pat Gray and just say. 'Stay to hell out of this-this ah, 
business here we don't want you to go any further on it.' That's not an unusual 
development, and ah, that would take care of it. {"Submission of Recorded 
Presidential Conversations to the Committee on the Judieiary of the Honse of 
Representath·es by President Richard Nixon, August i'i. 1974," hereinafter cited 
as WHT) {WHT, June 23, 1972, 10 :09-11 :39 a.m., 3) 

The President inqnire<l as to the source of the funds and was told 
that ~'finnesota industrialist Kenneth Dahlberg's $25,000 contribution 
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check had gone directly to Barker. Then the :following dialogue 
ensued: 

The PRESIDENT. It isn't from the Committee though, from Stans? 
HALDEMAN. Yeah. It is. It's directly traceable and there·s some more through 

some Texas people that went to the Mexican bank which can also be traced to 
the Mexican bank-they·11 get their names today. 

HALDEMAN. -And (pause) 
The PRESIDENT. \Vell, I mean, there's 110 way-l'w just thinking if they don't 

cooperate, what do they say'! That they were approached by the Cubans. That's 
what Dahlberg bas to say, the Texans too, that they-

HALDEMAN. Well, if they will. But then we're relJing on more and more people 
all the time. That's the problem and they'll stop if we could take this other 
route. 

The PRESIDENT. AH right. 
HALDEMAN. And you seem to think the thing to do is get them to stop'! 
The PRESIDE"T. Right, fine. 
HALDE~IAN. They say the only way to do that ii, from "rhite Hou::e instruc

tions. And ifs got to be to Helms and to--ah, what's his name . . . ? Walters. 
The PRESIDENT. Walters. 
HALDEMAN. And the proposal would ht• that Ehrliclunan and I call them in, and 

say, ah-
The PRESIDENT. AU right, fine. How do you <>all llim in-I mean you just

well, we protected Helms from one hell of a lot of things. 
HALDEMAN. That's what Ehrlichman says. (Id., ~5) 

""While there arc references to the belief of FBI agents investigating 
the break-in that the affair was a CJ.\ operation, nowhere in the tran
script does there appear any inilication that either Haldeman or the 
President believed or suspected that the Democratic National Com
mittee headquarters entry was in fad a CIA operation. 

Th<: President \YaS dearly put on notice during the conversation 
that the break-in wns both sponsored and financed by the Committee 
to Re-elect the President: 

The PRESIDENT .... Well what the hell, did l\Iitchell kno"· about this? 
HALDF:~!AX. I think so. I don't think he knew the details, but I think he knew. 
The PREsmgxT. He didn't know how it was going tu be handled though-

with Dahlberg and the Texans and so forth? Well who was the asshole that did'! 
Is it Liddy? l;; that the fellow? He must he a little nut;;! 

HALDEMAN. He is. 
The PRESIDENT. I meau he just isn't well screwed 011 is he'! Is that the 

problem? 
HALDEMA:)l. Xo, but he was under pressure, apparently, to get more information, 

and as he got more pressure, he pushed the people harder to move harder
The PRESIDENT. Pressure from Mitchell? 
HALDEMAN. Apparently. 
The PRESIDENT. Oh, l\Iitchell. l\1itchell was at the point (unintelligible). 
HALDEMAN. Yeah. 
The PRESillENT, All right, fine, I understand it all. \Ve won't second-guess 

:Mitchell and the rest. Thank God it wasn't Colson. (Id., ~7) 

The manner in which Haldeman broached the subject suggests that 
he and the President had discussed at least some aspect of the Water
gate investigation prt-Yiously : 

HALDEMAN. Now, on the investigation, you know the Democratic break-in 
thing, n:c're back in the problem area because the FBI is not under control, 
because Gray doesn't exactly !mow how to control it and tlwr have--their 
investigation is now leading into some productive areas-because they've l>een 
able to trace the money-not through the money itself-hut through the bank 
sources-the banker. And, and it goes in some directions we don't want it to go. 
(Id., 2-3; emphasis added) 



24151

397 

Even though the burglars had been in custody since their arrest six 
days earlier, Haldeman told the President that certain ·'things" had 
begun "filtering in'' to the FBI: 

HALDBM.\N. Ah. also there ba\·e been some things-like an informant came in 
off the street to the FBI in :'lliami who was a photographer or has a friend who 
is a photographer who developed some films through this guy Barker and the 
films had pictures of Democratic National Committee letterhead documents and 
things. (Id., 3) 

And the President himself, in the materal quoted above, asked 
whether Liddy had been responsible £or the arrangements. Ac
cording to the e·ddence available to the Committee, Liddy's partic
ipation in the break-in had not been learned by the FBI on June 23rd, 
meaning that someone on the ·white Honse staff or in CRP who 
was knowledg-eable as to the facts must have discusc,ed the matter 
with the President prior to this comersation with Haldeman. Like
wise, Haldeman's remark about the photographer /in:formant in )fiami 
appears to presume knowledge on the part of the President that CRP 
agents had some opportunity to photograph DNC documents prior to 
the night of the arrests-a fact not known publicly or to official 
investigators until a few clays later when , \.lfred Baldwin became an 
FBI informant. 

TKTERPRETING E\'EXTS IN LIGHT OF THE JUXE 23, 1972 TRANSCRIPrS 

We do not consider it nit-picking to suggest that, even with the 
benefit of the additional eddence produced by the President on 
August 5, 197 4. some of the specific allegations made against him in the 
majority report are not well founded. It is still important-perhaps 
even more important, now that Mr. Nixon is not able to mount a formal 
defense to the Committee's accusations in an appropriate forum-for 
us to caution against the indiscriminate adoption of each and every 
adrerse interpretation that could be placed upon specific presidential 
actions and statements, merely because the President has been shown 
to be culpable to some extent at an early stage of the cover-up. 
False 01· ,1/faleruling Public Statements 

Paragraph (8) of Article L for example, charges President ~'ixon 
with "making :false or misleading public statements" in order to de
ceive the public as to the adequacy of his investigation into allegations 
of miscondu<'t on the part of 1Vh1te Honse and CRP personnel. "While 
the Paragraph itsel:f does not specify which presidential statements 
material to the subject matter of the Committee's inquiry were false, 
or which of them were misleading, the Introduction to the discussion 
of evidence relating to proposed Article I found abon: in this Com
mittee report does contain a list of sixteen public utterances and three 
comments made by the President in pu'blished writings, which, by 
virtue of their enumeration there, are allegedly false or misleading 
and part of a "pattern of concealment, deception and cover-up." 

1Ye are satisfied that most of these statements were actuallv false 
or misleadilw when made. In some cases, howe,,er, it remains to be seen 
whetlwr the 

0

President knew of their false or misleading character 
when he made them. 
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June /BIB, 19'1'/J 
The first example given is the President's statf'ment in a news con

ference on June :2:2, 1!17:2 that his Press Secretary, Ronald Ziegler, had 
spoken "accurately'' when he had said of the Wa~crg3:te bre~k-in1 

"the "'White House has had no involvement whatever m this particular 
incident." There is, however, no evidence that prior to his making that 
statement facts had come to his attention, from any source, giving 
him reason to belien that the statement was untrue. "~c now know 
that on the following morning, June :!:3, 1972, the President appeared 
already to have recei,·ed some information regarding Hunt and 
Liddy's role in the ·watergate offense, but we are left only to speculate 
whether he received that information before or after his June 22 
news conference, and ,Yhethrr he was gfren any reason to believe that 
the involvement of either Hunt or Liddy amounted to "lVhite House 
involvement." · 

It should be noted that nothing in the White House edited tran
scripts of that. conversation between Haldeman and the President on 
the morning of June 23, 197~ suggests that the President was told at 
that time, or was conscious of having been previously told, that anyone 
at the W"hite House had been involvcrl in the "'atergate matter. 

In the Conclusion of the Committee report's discussion of proposed 
,\.rticle I, the same presidential :,;tatement of June 22, 1972, appears 
to be listed as the. third in n pattern of thirty "undisputed acts" in 
which the President ,Yas involved after the break-in which the ma
jority asserts cannot be "rationally explained" ex(·ept in tenns of the 
President's guilt as charged in Article I. Curiously, at that point in 
the report it is alleged that the President publicly denied on June 22, 
1972 that members of the Committee for the Re-election of the Presi
dent were involved in the "\Yatergate break-in. vVe have been unable to 
find any evidence in the record showing clearly that the President's 
denial of involvement was intended by him to extend beyond members 
of the White House staff. 

11/hile the President appeared to adopt, by general reference, the 
denials of either White House or official CRP involvement made ear
lier in the week by both Mitchell and Ziegler, the President's specific 
reference ,vas more narrow : 

... And, as l\Ir. Ziegler has stated, the White House has no involvement what
ever in this particular incident. ( "Presidential Statements," 6/22/72, 2) 

In Yiew of McCord's arrest inside the "\Yaterg-ate office building, surely 
any presidential statement asserting the non-involvement of CRP per
sonnel ,Yould have to have been as carefully qualified as were the press 
releases made by ::\1itche11 on .Tune 18 and :.W, 1H72. (LaRue testimony, 
I HJC212; BookII,29) 

At1gust 29, 1972 
The second false or misleading public- statement listed in the Intro

duction to the Committee report on ,\rticle I is one about which there 
has been controversy since the Senate Re]ect Committee conducted its 
public hearings into the ·watergate affair in 1973, namely, the Presi
dent's statement in his news co11ference of August 29, 1972 that 
... within our own staff, under my direction, Counsel to the President, Mr. 

Dean, has conducted a complete investigation of all leads which might involve 
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any present members of the White House staff or anybody in the Government. I 
can say categorically that his investigation indicates that no one in the White 
House Staff, no one in this Administration, presently employed was involved 
in this very bizzare incident. {"Presidential Statements," 8/29/72, 3) 

. The_ qu?ted statement refers, of course, to the so-called "Dean 
mvest1gat10n '' during the summer of IH7:2, which Dean himself has 
denied ever having conducted. 

Soon after the arrest of the 1Vatergate burglars, the President in
structed Ehrlichman to investigate possible 1Vhite House involvement 
in the incident. (''Presidential Statements," 8/22/7;{, 46) On June 19 
1972 Ehrlichn!an delegated this responsibility to Dean, who was Coun~ 
sel to the President. (Book II, 144-46, 152) Colson testified that in Au
gus~, 197~ D~an "was h!1ndling the Watergate matter and handling 
the mvestlgat1on and actmg as Counsel for all of us .... " {Colson testi
mony, 3 HJC 275) On June 21, 1972, Ehrlichman told Acting FBI 
Director Pat Gray that Dean would be handling an inquiry into 
Watergate for the 1Yhite House. (Book II, 314) On the same day, 
Dean informed Gray that he ·would sit in on any F. B. I. interviews 
of White House staff personnel, and that he would do so in his official 
capacity as counsel to the President. (Book II, 314) 

According to Attorney General Richard Kleindienst, Dean unsuc
cessfully requested permission from him to receive raw F. B. I. investi
gative reports, representing to IOe.indienst and ~\..ssistunt Attorney 
General Henry Petersen that he was dealing strictly with the Presi
dent. (Kleindienst testimony, 9 SSC 3564, 357ri-76) To induce Gray 
to permit him access to the raw F. B. I. files, Dean on at least two occa
sions assured Gray that he was reporting directly to the President on 
the Watergate matter. (Gray testimony,!) SSC 3-150-51, 3482) 

Despite these representations to Kleill(lienst, Petersen and Gray, 
Dean in fact never saw the President during June or July of 1972, and 
he met with him only once, briefly and in a group, that August. (Book 
III, 598) 

On the morning of ,\pril 16, 1973, Dean and the President met and 
discussed, among other things, the applicabilit~· of the attorney-client 
privilege to various acfo·ities of Dean on behalf of the President. In 
that connection, the subject of the 1972 "Dean investigation" came up: 

The PRESIDENT. Let me say, on this point, I would, uh, would not waive. You 
could say, "l reported to the President." Uh, that "The President called me in." 
I mean. "The President has authorized me to say-He called me in, and, uh, and, 
uh, asked me--" 

DEAN. Uh huh. 
The PRESIDENT. Uh, make that, that before, that when the event first occurred, 

you conducted an investigation and passed to the President the message: "No 
White House personnel, according to your investigation, was involved." You did 
do that, didn't you? 

DEAN. I did that through Ehrlichman and Haldeman. 
The PRESIDENT. That·~ it. You did do that. 
DEAN. If I'm under oath, now, I'm, I'm going to have to say I did that through 

Ehrlichman and Haldeman. 
The PRESIDENT. ~o. But I know you did that. I didn't see you. 
DEAN. That's right. (H,TCT 195) , 

The fact that Dean did not meet personally with the President to 
discuss the pro~ress of his "i1n-estig-ation" casts no more doubt on 
whether from the President's standpoint, he ,ms actually conducting 
an im·e;tigation under the President's direction, than does the same 

37-777 O • 74 • 26 
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absence of pri rnte, personal contact call into question wheth~r during 
that period Dean was really serving as "Counse~ to the Pres1de~1t." 

The sixth item on the list of thirty presidential acts s~t out ~n the 
Conclusion of the Committee report on proposed Article I 1s de
scribed as: "The President's public statement on August 29, 1972, a 
statement later shown to be untrue, that an investigation by John Dean 
'indicates that no one in the ,Vhite House staff, no one in the .Admin
istration, presently employed, was involved in this very bizarre in
cident/" (Emphasis added.) 

It is not clear precisely what the majority there al_leges !o h~ve been 
untrue: the assertion that Dean had conducted an rnvest1gat1on? the 
implication that any such i1westigation ,ms legitimate? the assertion 
that the investigation indicated that no one then employed at the 
"\Vhite House or elsewhere in the ,\dministration had been involved 
in the Watergate incident? or the fact that no one then employed at 
the White House or elsewhere in the Administration had actually 
been involved in the W aterg-ate incident i 

.\.s late as .\pril 16. 1973 Dean assured the President that no one 
at the "\Yhite House had been inrnlved in the original "\Yatergate 
offenses: 

DEAN. It's unfortunate that I, you know. I'm hoping that the ultimate resolu-
tion of this thing is that no one has any problems. And that's possible, 

The PRESIDENT. Legally. 
DEAN. legally. 
The PRESIDENT. That';; right. Which I hope is your case. too. In other words, 

when I say no one, nobody at the White House staff-not you, not C-0lson, not 
Ehrlichman, not Haldeman, because God damn it-Let me, let me, let me 
summarize this specific point again, because I need to, uh, you know, they, we 
know there was no--on the Dean report. Ziegler has always said it was oral. 

DEAX. That's right. 
The PRESIDENT. Right. But you remember when you came in, I asked you the 

specific question: "ls anybody on the White House staff involved?" You told 
me"No.'' 

Dean. That's right. And I have no knowledge-
The PRESIDENT. You still believe that? 
DEAN. Yes sir, I do. (HJCT 192) 

In view of the above dialogue, Dean's professed uncertainty in 
)I~rch, 1973 about Haldeman ·s knowl<•dg<' of the ,Yatergate operation 
prior to the arrests. and the tenor of thn Nixon-Haldeman conversation 
on the morning of ,June 23, 1972, it should come as no surprise if 
Dea_n ·s investi~ation in the summer o.f 1972 had actually revealed no 
1Vhite House mvolvement in the DNC entries and wiretapping, in 
the sense apparently meant by both Dean and the President in their 
discussion on April 16. 1973. just quoted above. There would be no 
reason, of course, why Dean could not convey such a conclusion to the 
President "through channe1s'' in August, 197'2, just as there is no 
reas~n why the "channels'' themselves could not exaggerat~ to the 
~re~~rfont the good faith and. vigor '1-ith which the "Dean investiga
tion_ had b~e~ r;mrsued, parhcula.rly if any of the "channels" had a 
~notlve to mmnmze the extent of Dean's own awareness, before or dur
mg the fact, of Liddy 's Watergate operation. 

If the President lia,d no reason to doubt the truth of his August 29, 
1972 statement 11•hen he made it, no subsequent revelations could viti
ate its essential truthfulness for purposes of our inquiry. 
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Obv_iousl.v, the statement at issue was still defective, but because it. 
was misleading, not. bt><'nuse the evidence demonstrates that it was fa]se. 
Several weeks earlier, the President had been put squarely on notice 
by Haldeman that the highest officials in his re-election committee 
\Wre probably behind the "' aterg-ate break-ins. It is that which the 
President chose not to acknowledge publicly in a press conference 
that took place two-and-one-half mont.hs before the 1972 Presidential 
election. His statement was probably substantially true, as far as it 
went, but it ca.refully avoided going far enough either to be untrue 
or to damage the President in the heat of his re-election campaign. 

President Xixon's seeming obsession with the narrow question 
whether any of his "\Vhite House aides had in some fashion been 
involved in 'the planning or execution of the actual entries and wire
tapping of the Democratic X ational Committee headquarters, as con
trasted with their obvious involvement in the cover-up of the CRP 
connection ·with the crimes, is paradoxical. It is both an aggravating 
and a mitigating factor, when considered for different purposes. 

On the one hand, the President's "tunnel vision" on this question, 
if genuine, tends to negate the existence of a mens rea with respoct to 
"covering up the cover-up." It may help explain the President's 
apparent slowness to appreciate the import of what Dean told him 
on the morning of ::\larch 21, 1973, about the details of the cover-up: 

DEA:X .••• Uh, but some people are going to have to go to jail. That's the long 
and short of it, also. 

The P&ESIDE:XT. Who? Let's talk about that. 
DEAX. All right. Uh, I think I could, for one. 
The PRESIDENT. You go to jail? 
DEAN. That's right. 
The PRESIDENT. Oh, hell no. I can't see how you can. But I-no, 
DEAN. Well, because--
The PRESIDENT. I can't see how, that-Let me say I can't see how a legal 

case could be made against you, J-, uh, John. 
DEAN. It'd be, it'd be tough but, you know, uh, 
The PRESIDENT. Well. 
DEAN. I can see people pointing fingers, you know, to get it out of their own, 

put me in the impossible position, disproving too many negatives. 
The PRESIDENT. Oh, no. Uh let me say I-not because you're here---But just 

looking at it from a cold legal standpoint: you are a lawyer, you were a coun
sel-you were doing what you were doing as a counsel, and you were not, uh, 

DEAN. [Clears throat.) 
The PRESIDENT. doing anything like that. You mean-What would you go to 

jail on [unintelligible]? 
DEAN. The obstruc-, the obstruction of justice. 
The PRESIDENT. The obstruction of justice? 
DEAN. That's the only one that bothers me. 
The PRESIDENT. Well, I don't know. I think that one. I think that, I feel, could 

be cut off at the pass. ~laybe the obstruction of justice--(HJCT 102-03) 

Even if the President failed to appreciate the gravity or the situa
tion from the standpoint of individual criminal liabilities because, m 
part, he "rns looking at the crux of the matter in the wrong focus, we 
would concede that this, in itself, would suggest a certain insensitivity 
to the demands of his high office for the exposure, rather than the 
concealment, of serious misconduct on the part of his subordinates and 
close political associates acting to .further his personal political 
interests. 
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CLEMENCY 

Paragraph (9) of proposed Article I alleges that the President 
sought to induce criminal defendants and convicts to remain silent 
about their knowledge of the criminal involvement of others, in ex
change for the expectation of some favorable treatment or considera
tion which presumably the President would be in a position to grant. 
The ::\!embers of the Committee know full wC>ll, however, that the gist 
of this allegation is that the President offered or authorized the offer
ing of executive clemency to those who were or might be convicted of 
the original vY atergate offenses. 

We earnestly submit that, taken as a ,Yhole, the evidence simply does 
not fairly permit the inference that the President en,r offered or au
thorized the offer of clemency to any person in exchange for his silence 
or false testimony. 

1Yhen the subject was first broached to him in July, 1972, the Presi
dent firmly and categorically rejected even the idea of discussing it. 
Later, in January, 1973, in an unguarded moment the President did 
tell his Spc>cial Counsel, Charles Colson, who was seeking some assur
ance of help for his :friend Howard Hunt, that clemency was a possi
bility only because of Hunt's tragic family circumstances. Then, on 
:\Inrch 21. rn,:>,, tlw PresidPnt firmly and unhesitatingly rejected the 
possibility of offering clemency to Hunt in order to maintain his 
silence with regard to "seamy things" he had done for the 'White 
Honse. It does not appear from the evidence that the President ever 
considered the use of clemency as an enticement to the hapless Water
gate defendants. 

The first time clemency was discussed with the President by anyone 
in the vVhik House was on or about July 8, 1972 when the President 
met with John Ehrlichman. (Book III, 181-97) In the course of a 
long. rambling discussion on the beach about different matters, 
Ehrlichman raised the point that, because of the political nature of the 
"\VatergatP case, the question of presidential pardons would inevitably 
become a problem for the '1'hite House. After a brief discussion, the 
President expressed his "firm view" that he would never be in a posi
tion to grant these particular individuals any form of clemency. The 
two men agreed that clemency for the ,Vatergate suspects was the 
kind of subject which should be excluded forever from the Presi
dent's ('Onsideration. (Book III, 1R3) 

As a result of his ,Yife's death in an airplane crash on December 8, 
197:2. Howard Hunt decided to plead guilty. (Bittman testimony, 2 
H,TC 21) Hunt and Charles Colson "Were close personal friends. 
(Colson tC>stimony, 3 H,JC 27fi, 416-17) On December 31, 1972, Hunt 
wrote to Colson asking him to see Hunt's attorney, William Bittman. 
(Book III _458) Colson forwarded the letter to Dean, since Dean 
was responsible for ,Vatergate matters within the White House, with 
a covering memo stating, "[n]ow, about what the hell do I do~" 
(Colson testimonv. 3 HJC 457.) 

On Januarv :::. 'ifii::\. Colson.'Dean and Ehrlichman discussed Hunt's 
letter. (Book' III, 460, 463-64, 466-68) Colson was anxious to assure 
Hunt of his continued friendship and willingness to help. Ehrlichman 
told Colson he could see Bittman, but that there could be no commit-
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ments regarding clemency. Ehrlichman restated the Presid<'nt's posi
tion 0£ July, 1972. (Book III, 463-64) Colson, however, wanted to 
see the President about clemency but Ehrliclunan forbade it. (Book 
III, 460; "\VHT HD-21) 

Dean has testified that Ehrlichman told him he would see tlw Presi
dent on the matter and that the next day Ehrlichman told him that 
he had given Colson "an affirmative'' regarding clemency £or Hunt. 
(Book III, 460-61) Erlichman denies discussing anything concerning 
Hunt with the President at that time. (Book III, 464) 

On both January 3 and 4, 1973, Colson met with Bittman. Bittman 
has testified : 

We went into much more detail [than on January 3], or I did, with respect 
to Howard Hunt's plea of guilty, and the fact that Howard Hunt was very 
concerned about his children when he would go to jail, and be ,Yas very con
cerned about the possibility of Judge Sirica giving him a substantial sentence. 

In view of the fact that his wife had been killed less than a month earlier, 
he was terrified with the prospect of receiving a substantial sentence. l\:Cr. Colson 
indicated that he was a very close, dear friend of Howard Hunt, that if neces
sary he would take Howard Hunt's children into his own home, that in his 
opinion it would be outrageous if Judge Sirica would give him a substantial 
sentence because of his own health problems, his family's health problems and 
his service to the country, and because of the nature of the offense. 

And he told me to go back to Howard Hunt to indicate to him that he would 
always be a close friend of Howard Hunt's and that he would do anything what
soever to assist Howard Hunt as a friend, whether. he was in or out of tbe 
White House. (Bittman testimony, 2 HJC 23) 

Bittman testified that he -conveyed Hunt's desii:e to. know whether 
Colson could help him if he received a substantial sentence. (B~ttman 
testimony, 2 HJC 24) Colson has substantia:ted'Bittman's testimony 
by his own testimony, an affidavit to t4e Special Prosecutor and a 
memo of the conversations he lVrote on January 5, 1973. {Book III, 
469, 472-74; Colson testimony, 3 HJC 303-04) Colson has also stated: 

In addition, I may well have told Bittman that I had' made "people" aware 
that. if it were necessary. I was going to come back to the White House to 
speak for Hunt. Indeed, since I wanted to do all I could to comfort Hunt, it is 
most probable that I did say this. I do not know how Bittman evaluated my 
position and influence at the White House, but despite my insistence that I 
could do no more than try to help Hunt as a friend, Bittman might have inferred 
that if Hunt received an unreasonably long sentence, my willingness to go to 
bat for Hunt would result in Hunt's sentence being reduced by executive action 
of some sort. (Colson testimony, 3 HJC 811) 

Dean has testified that after .January 5th Colson told him that he 
had spoken to the President about clemency despite Ehrlichman's in
structions. (Book III, 461) Colson, however, has testified that he dis
cussed the matter with the President in late January. (Colson testi
mony, 3 H,JC 311,318) 

Tapes or transcripts of recorded presidential conversations twice 
reflect mention by the President 0£ a conversation with Colson about 
possible clemency £or Hunt. On the morning of March 21, 1973 he 
told Dean: 
... there was some discussion over there with somebody about, uh, Hunt's 

problems after his wife died and I said, of course, commutation could be consid· 
ered on the •basis of his wife, and that is the only discussion I ever had in that 
light. (HJOT 93) 
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On April 14. the President told Haldeman and Ehrlichman: 
... As I remember a conversation this day was about five thirty or six o'clock 

that Colson only drop11ed in in sort of parenthetically, said I had a little problem 
today, talking about Hunt. and said I sought to reassure him, you know, and so 
forth. And I said, well. Told me about Hunt's wife. I said obviously we will do 
just, we will take that into consideration. That was the total of the conversation. 
(WHT -±19) 

It seems beyond question that whatever assurances Colson may hiwe 
made to Bittman, they were gin:n before he had talked to the Presi
dent. (Summary of Information, 78) 

It is important to distinguish bet,veen what the President said to 
Colson and his knowledge, if any, of commitments already made by 
Colson before he talked to the President. There is no evidence that 
the President was aware of any specific assurances given by Colson 
until April U, rnn. On February 28, the President inquired of Dean 
·whether the defendants had any expectation of clemency: 

The PR!sSIOENT. lVliat the hell do they c:cpcct, though? Do the11 expect that 
they will get clrn1cncy 1cithin a reasonable time-? 

DEA!\. I think they do. [Unintelligible] going to do. 
The PRESIDENT. What irnuld YOlt say? 1Vhat ICOUld YO1b advise Oil that? 
DEAN. Uh, I think it's one of those things we'll ha\·e to watch very closely . 

.!<'or example--
The PRESIDENT. You couldn't do it, you couldn't do it, say in six months? 
DEA:-.. No. 
The PRESIDENT. No. 
DEAN. No, you couldn't. This thing may becnm€' so political as a result of these 
The PRESIDEN1'. Yeah. 
DEAN. hearings that it iH, it, it, is more
The PRESIDENT. A vendetta? 
DEAN. Yeah, it's a vendetta. This judge may, may go off the· deep end in 

;;entencing, and make it so absurd that, uh, it's clearly an injustice, uh
( HJCT 40; emphasis added J 

On March :21, Hl73 the President showed awareness of Colson's 
having talked to Hunt about the possibility of clemency but not of 
what assurances had been made: 

·.rhe President. . . . But the second thing is, we're not going to be able to 
deliver on, on any kind of a, of a clemency thing. You know Colson has gone 
around on this clemency thing with Hunt and the rest. 

DEAN. Hunt, Hunt is now talking in terms of being out l!y Christmas. 
HALDEMAN. This ;rear'! 
DEAN. This year. Uh, he was told by O'Brie11, who is my conveyor of doom 

back and forth. 
HALDEMAN. Yeah. 
DEAN. uh, that, uh, hell, he'd be lucky if he wert> out a year from now, after 

the Ervin hearings were, uh, you know, oYer. He ;;aid, "How in the Lord's name 
could you be commuted that quickly'!" He said, "Well, that's my commitment 
from Colson." 

HALDEMAN. By t 'hristmas of this -,ear? 
DEAX. Yeah. , 
HALDEMAX. See that, that really, that's very believeable 'cause Colson, 
The PRESIDEXT. Do you think Colson could Ila Ye told him-
HALDEMAN. Colson is an, is an-that's, that's your fatal flaw, really, in Chuck, 

is he is an operator in expediency, and he will pay at the time and where he is 
The PRESIDENT. Yeah ( HJCT 115) 

Finally, on April H, 1973, Ehrlichman explained to the President 
his understandin~ of the events surrounding Colson's January meet
ings with Bittman : 

EHRLICHMAN. ·well, I had, we had had a couple of conversations in my 
office-



24159

405 

The PRESIDENT. With Colson? 
EHRLIClfll.\N. I had with Colson. Yeah. 
The PRESIDENT. "\Yt>ll how was, who was getting, was Bittman getting to 

Colson? \Yas that the point'/ Who-
EHRLIClDL\N. Hunt had written to Colson. 
'l'he PRESIDENT. Oh? 
EHRLICH)t.AN. Hunt wrote Colson a very, I think a I've been abandoned kind 

of letter. 
The PRESIDENT. "\Yhen was this, John? 
EllHLIClU!.\N. I am sorry-
'l'he PRESIDENT. After the election? 
EHRLICH~L\1'. Oh yes. Yeah. 
The PllESIDENT. Oh. And Colson, you knew about this letter? 
EHRLICHMAN. Colson came in to tell me about it. And he said, "What shall I 

doT' And I said, "Well, better talk to him." I thought somebody had better talk 
to him, the guy is obviously very distraught. 

The PllESIDENT. Right. 
EHRLICHMAN. And has a feeling abandoned. 
The PRESIDENT. Right. 
EHRLICH~tAX. And he said, "What can I tell him about clemency or pardon." 

And I said, "You can't tell him anything about clemency or pardon." And I 
said, 'Tnder no circumstances should this ever be raised with the President." 

The PRESIDEXT. (Unintelligible). Well, he raised it, I must say, in a. tangential 
way. Now Ile denies that, as I understand it, that he said they'd be out by 
Christmas. He say~-

EHRIJCHMAN. I've never talked to Chuck about that, have you? 
The PRESIDENT. What did he say he said? ,ven, I'll tell you what I, what Dean, 

or somebody, tells me he said he said. He said that he didn't. He just talked or 
saw Bittman causally-were off on (unintelHgible) or something of that sort. 
(WHT 41!}-21) 

Later that same day Haldeman and Ehrlichman discussed with 
the President the possible criminal liability of Colson for having 
offered Hunt clemency. 

EHRLICHllAN, ~ly guess ls that a fellow like Bittman [sic] has probably nego-
tiated immunity for himself, and has--

HALDEMAN. Dean strongly feels they wouldn't give it to him. 
The PRESIDENT. They would. 
HALDE~L-1.X. Will nnt-
EHRLICHMAN. He is going to tell them abont a lot of conversations he had with 

a lot of people. 
Tht' PRESIDENT. Bitman is? 
EHRLICHMAN. Yeah. 
The PRESIDENT. Do we know that? 
EHRLICH}£AN. I don't know that but I know, for instance, that Bitman had 

a conversation ,;\'ith Colson that was a Watergate conv.-rsation. And I know what 
Colson says about it-that he was brilliant and adroit, avoided any

HALDEMAN. And he says Bitman's recollection of it would be exactly the same 
as Colson's-his recollection of the specific conversation-but he says Bitman 
may draw conclusions from it. 

The PRESIDENT, This is the clemency conversation? And his conclusion would be 
that he felt the President had offered clemency? 

HALDE~rAN. No. His conclusion he, Colson, will have Hunt out by Christmas,. 
He says you know what kind of pull I have at the White House. I will be able 
to to work that. That's what he would have thought. That by saying-

The PRESIDENT. How does Colson handle that? 
EHRLICHMAN. He says he has a paper or a memo or something that says 

exactly what he said. 
The PRESIDENT. Just a minute. 
HALDEMAN. He wrote a memorandum of the conversation immediately after 

the conversation. That's all it is-his side of the story. 
The PRESIDENT. You don't think this would lead to an indictment of Colson 

do you? 
EHRLICHM.AN. I don't know. Dean thinks everybody in the place is going to get 

indicted. 
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HALDEUAN. They're all doing the same thing. Look, Dean said just looking at 
the worst possible side of the coin that you could mal,e a list of everybody who 
in some way is technically indictable in the cover-up operation. And that list 
includes, in addition to :Vlitchell, Haldeman, Ehrlichrnan, Colson, Dean-

The Pm-:smENT. Because they all discussed it? 
HALDEMAN. Strachan, Kalmbach, Kalmbach's go-between, Kalmbach',s source, 

LaRue, :\lurdian, O'Brien, Parkinson, Bittman, Hunt and you know just to keep 
wandering through the impossibles, maybe for everybody on that list to take a 
guilty plea and get immediate-what do you call it-

EHRLICHMAN. Clemency. 
HALDEMAN. Clemency. That shows you the somewhat incredible way of some of 

.John Dean's analytical thinking. 
EHRLICHMA:s;, No way. 
The PRESIDEXT. It's a shame. There could be demency in this case and at the 

proper time having in mind the extraordinary sentence,s of Magruder, etc. etc., 
but you lrnoto damn well it is ridiculous to talk about clemency. They all knew 
that. aoiso1i knew that, I mean when you talked, to Golson a,nd, he talked to me. 
(WHT 542-44; emphasis added) 

Two days later, on .April 16, 1973, the President brought up the 
problem of the criminal liability of others for offering clemency and 
expressed a desire to knO\v what had been offered and what the legal 
considerations thereof ,rnuld be: 

The PRESIDEXT. Yeah. ,,·en, you take, for example, the clemency stuff. That's 
solely l\litchell, apparently. and Colson's talk with, uh. Bittman where he says, 
"I'll do everything I can because as a, as a friend-" 1 

DEAN. No, that wa.s with Ehrlichman. 
The PRESIDENT. Huh 1 
DEAN. That was Ehrlichman. 
The PRESIDE:'>T. Ehrlichman with who? 
DEAN. Ehrlichman and Colson and I sat up there, and Colson presented his 

story to .Ehrlichman 
The PRESIDENT. I know. 
DEAN, regarding it and, and then John gave Chuck very clear imitructions on 

~ding •back and telling him that it, you know. "GivE> him tile inference he's got 
clemency but don't give him any commitments." 

The PRESIDENT. No commitment? 
DEAX. Right. 
The PRESIDENT. Now that's all right. But first, if an individual, if ft's no com

mitment-l'rr got n right to sit here-Take a fellow likr Hunt, or. 1111, or, or a 
Cuban whose wife is .~1ck and something-that's what clc111<'11cy's about. 

DEAN. That's right. 
The PRESIDENT, Correct? 
DEAN. That's right. 
The PRESIDENT. But, uh, but ,John specifically said, "No commitment," did he? 

He--
DEAN. Yeah. 
The PRESIDENT. Xo commitment. Then, then Colson then went on to. appar• 

ently-
DEAN. I don't know how Colson delivered H, uh
The PRESIDENT. Apparently to Bittman-
DEAN. for-
The PRESIDENT. Bittman. It that your understanding? 
DEAN. Yes, but I don't know what his, you know, specific-
The PRESIDENT. Where did thii; business of the Christmas thing get out, John? 

What the hell was that? 
DEAN. Well, that'i::, a, that's a-
·The PRF:SIT>ENT. That must have been :VIitchell, huh? 
DEAN. >lo, that \Ya~ Chuck, again. I think that, uh-
The PRESIDENT. That they all, that they'd all be out by Christmas? 

1 Two days earlier, on April 14th, Ehrlichman had told the Presiclent that Colson and 
his attorney, David Shapiro. had snitl that Mitchell bad promised Hunt a pardon. (WHT 
412: see also WHT 4,85} 
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DEAN. No, I think he said something to the effect that Chri,.;tmus is the time 
that clemency generally occurs. 

The PRESIDENT. Oh, yeah. 
DEAN. Uh-
The PREsmENT. Well, that doesn't-I, I, I don't think that is going to hurt him. 
DEAN. No. 
The PRESIDENT. Do you? 
DEAN. No. 
The PRESIDENT. ''Clemency," he says-One [unintelligible] he's a friend of 

Hunt's. I'm just trying to put the best face on it. If it's the irrong-if it is-I've 
got to know. (HJCT204--05; emphasis added.) 

In his March 21, 1973 morning conversation with Dean, after Dean 
had recited the facts 0£ the cover-up as he saw them, the President 
brought up the subject 0£ clemency and, after a brief discussion, de
cisively reJected the idea: 

The PliEsIDENT. One problem: you've got a problem here. You have the prdb
lem of Hunt and, uh, his, uh, his clemency. 

DEAN. That's right. And you're going to have the clemency problem for the 
others. They all would expect to be out and that may put you in a position that's 
just 

The PRESIDENT. Right. 
DEAN. untenable at some point. You know, the ,vatergate Hearings just over, 

Hunt now demanding clemency or he is going to blow. And politically, it'd be im
possible for, you know, you to do it. You know, after everybody-

The PBEsIDENT. That's right. 
1DEaN. I am not sure that you will ever be able to deliver on the clemency. It 

may be just too hot. 
The PliEsIDENT. You can't do it till after the '74 elections, that's for sure. But 

even then 
D&AN. [clears throat] 
The PRESIDENT. your point is that even then you couldn't do it. 
DEAN. That's right. It may further involve you in a way you shouldn't be in• 

volved in this. 
l'he PRESIDENT. No it's wrong; that's for sure. ( HJCT, 103-04. 

For our present purposes, of course, it is wholly immaterial whether 
the President rejected the possibility o:f granting clemency because 
it was morally "wrong" or because it was "wrong" as a practical mat
ter. The essential point is that once again the President appears quite 
firmly opposed to the granting of clemency; thereafter, he consistently 
put down any notion of awarding clemency to any of the "\V'atergate 
defendants: 
... we're not going to be able to give them clemency. (HJCT 107) 
... we're not 1?oin1? to be able to deliver on, on any kind of clemency thing. 

/Id.115) 
... you couldn't provide clemency. (Id.116) 
We can't provide clemency. (Id.) 
... you know damn well it is ridiculous to talk about clemency. (WHT 544) 

The allegation contain<¥! in Paragraph (9) is without substantial 
support in the evidence, whether viewed according to the state of the 
record when the Committee voted to recommend the adoption of 
,\.rticle I to the full House, or according to the state of the record as 
we file these views. Paragraph (9) is a bad charge; it should never 
have been lodged against President Nixon. 

THE MARCH 21, 1973 PAYMENT TO HOWARD HUNT 

When the June 1972 grand jury of the United States District Court 
for the District of Columbia. returned its now famous indictment in 
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the case of United States v. Uitehell, et al. on March 1, 1974 there 
began a fiver-month period of intense public preoccupation with the 
events of a single day-March 21, 1973-such as has seldom been seen 
in the history of this country. This occurred because the content and 
sequence of the overt acts alleged to ha,·e been perpetrated in further
ance of the aims of the "\Vatergate cMer-up conspiracy charged in 
Count One of the indictment appeared to allege, in essence, that the 
final payment of "hush money" to Howard Hunt was set in motion 
by a direct order of the President, conveyed by Haldeman to Mitchell, 
then by Mitchell to LaRue, who actually saw to the execution of the 
order. 

The central thrust of this allegation was reiterated when the same 
grand jury forwarded to this Committee its Report and Recommenda
tion and supporting evidentiary materials relating to the possible 
involvement of the President in the criminal conspiracy charged in 
Count One of the Mitchell indictment. 

vVhen ,ve voted in Committee against recommending to the House 
the adoption of proposed Article I, we were already convinced that the 
President's criminal liability as a co-conspirator in the Watergate 
cover-up did not turn upon whether the payment of $75,000 made to 
Hunt on the evening of March 21, 1973 was the result of a direct 
Presidential order, as the Watergate grand jury appare,ntly felt was 
the fact, or eYen upon whether the payment was one of "hush money." 
Rather, it seemed to us, the question of the President's criminal liabil
ity turned upon whether the President had, during his conversation 
with John Dean on the morning of the 21st, acted affirmatively and 
intentionally in some fashion to associate himself with the ongoing . , 
conspiracy. 

From the standpoint of Presidential liability to impea,chmient, we 
thought it to be re.levant, but not controlling, whether the President 
had knowingly ordered the payment of "hush money" to Hunt, to 
"buy time" or for whatever purpose. Even this question was over
shadowed, in our estimate, by another, more critical one: if the Presi
dent ever did become criminally liable for participating in the Water
gate cover-up conspiracy, did he do so early in the course of the con
spiracy, and was his role active and leading, or did he first join the 
conspiracy long after it ,vas undenvay, such as in March of 1973, by 
virtue of his imprudent and unlawful response to having, to put it 
colloquially, the entire mess dumped suddenly in his lap as a result 
of the Dean disclosures of March 13 and 21, 1973. 

While the President's revelation of new evidence on August 5, 1974 
effectively resolved this latter question for us, as it seems to have done 
for the rest of the Nation as well, the enormous amount of public 
attention focused upon this issue during most of 1974 persuades us that 
it is still important that we set down onr analysis of the evidence 
bearing upon the manner in which the final payment of CRP funds 
to Hunt came to be made. Our view of the evidence on this point differs 
substantially from that of the grand jury, as well as from that set 
out in the Committee report. 

The majority of the Committee has, we believe, rendered a. version 
of the facts relating- to the March 21, 1973 payment to Hunt that flies 
in the face of a considerable amount of evidence in the record. One 



24163

409 

wh~ reads the "Payments'' section of the discussion of proposed 
A1t1cle I in the Committee report is led to believe that Dean met with 
the President and Haldeman on the morning of the 21st; that follow
ing that meeting Dean telephoned LaRue to arrange the making of 
the payment to Hunt; that La Rue and Mitchell then conferred by 
telephone, whereupon Mitchell authorized the payment to go forward; 
and that later that day LaRue effectuated the delivery of the money 
to Hunt. 

We think this construction of the facts is mistaken. The evidence 
clearly shows that Dean talked to both La Rue and Mitchell before 
meeting with the President on the morning of )larch 21st, that ar
rangements for the delivery of the money were made independently 
of ~hat meeting or any of its results, and that in all probability the 
delivery of the money to Hunt would h:we taken place even if Dean 
had not talked with the President that day. 

On or about ::\farch 16, 1973, Howard Hlint met with Paul O'Brien, 
a CRP attorney. Hunt informed O'Brien that commitments had been 
made to him but not met; that he had done "seamy" things for the 
·white House; and that, unless his commitments were met (including 
$130,000 for attorney's fees and support), he might be forced to reYiew 
his options. (Book III, 902, 906, 915; Bittman testimony, 2 HJC 25). 
On March 16th, Hunt alrn met with Colson's attorney, David Shapiro. 
According to Colson, Hunt requested of Shapiro that Colson act as 
Hunt's liaison with the White House, but was told that this was im
possible. (Book III, 924; Colson testimony, 3 HJC 32·3, 331). 

Colson has testified that Shapiro informed his after Shapiro's meet
ing with Hunt that Colson should have no further contact with either 
Hunt or anyone in the White House concerning Hunt. Shapiro also 
told Colson that the situation in the ·white House was getting serious. 
Shapiro said, "for God's sake, the President has to get the facts. Who 
knows what's going on in that place. The fox may be guarding the 
chickens." Colson reminded Shapiro that Colson had earlier rniced 
to the President suspicions about Mitchell, but the President had re
sponded that Mitchell swore he was innocent. Colson told Sha]?iro 
that it was impossible to know ,vhat advice the President was gettmg, 
or from whom he was g-etting it, and that Colson suspected the Presi
dent would not know whom to believe. (Book III, 926) 

O'Brien has testified that he went immediately from his meeting 
with Hunt to see Dean at his office in the I<Jxecutive Office Building. 
(O'Brien testimony, 2 HJC 125-28; Dean testimony, 2 HJC 238-
240) 

Paul O'Brien's name appears on Dean's telephone logs for ::\larch 20, 
March 21, and March 23, 1973. Dean's logs for the period .January 3 
through April 30, 1973 reflect almost daily contact with ~oth O'.Brien 
and Mitchell until March 22, 1973, when contact with Mitchell 
dropped off sharply. (Dean testimony, 2H,f(; :-114-16; Dean. log-s, im
peachment inquiry files). Dean has, te~tified, anc} the Wh1te House 
appointment record.s verify, tha~ Q Brien met with Dean on March 
19th in the Executive Office Ihulchng. Because of the frequency of 
contacts between the two men, however, it is unclear whether this 
meeting was the one that O'Brien contended took place on Friday. 
March 16th, immediately following his meeting with Hunt. 
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Dean, in any event, testified that it was on the 19th that O'Brien 
conveyed to him Hunt's grim message suggesting that commitments 
made to him were not kept, and that if money for his attorney's fees 
and family support was not forthcoming he might have to recons~der 
his options, in which case he might have some very "seamy" tlungs 
to say about Ehrlichman. (Book III, 946-49) Dean testified that he 
told O'Brien that he was "out of the money business." 

On March 20, 1973, Ehrlichman met with Dean at the ·white House. 
They discussed Hunt's demand for money, and the possibility that 
Hunt might reveal the "seamy" things he had done for Ehrlichman if 
the money was not forthcoming. Ehrlichman has said that he thought 
Hunt was referring to his prev10us activities as a member of the "\Vh1te 
House "Plumbers" unit when he mentioned "seamy" things. (Book 
III, 952-59) According to Dean, Ehrlichman said he wondered what 
Hunt meant and suggested that Dean discuss the matter with Mitchell. 
Ehrlichman, on the other hand, claims that he suggested Dean talk to 
Colson. (Book III, 955, 957) 

That same afternoon Ehrlichman had a telephone conversation with 
Egil Krogh in which he told Krogh that Hunt was asking for a lot of 
money. Krogh has testified that Ehrlichman told him that Hunt might 
"blow the lid off" and that Mitchell was responsible for " the care and 
feeding of Howard Hunt." (Book III, 961-62) 

Also on March 20th, Dean had a conversat10n with Richard Moore, 
a Special Counsel to the President, before they met with the President 
to discuss a draft of a proposed public statement relating to possible 
appearance of White House personnel before the Senate Select Com
mittee. Dean told Moore that Hunt ,ms demanding a large sum of 
money before his sentencing, then scheduled for that Friday, March 
23rd, and that if the demand was not met, Hunt ,ms threatening to 
say things that would be serious for the White House. (Book III, 
966-68) 

Dean has testified that after their meeting with the President that 
clay he told :\foore that he did not think the President understood all 
the facts involved in Watergate, and particularly the implications of 
those facts, and that he felt he had to lay the facts and implications out 
for the President. Moore, hmvever, has testified that it was he who told 
Dean of his own feeling "that the President had no knowledge of the 
things that were worrying Dean" and that Dean should tell the Presi
dent what he knew. The next day, according to Moore, Dean told him 
that he talked ,vith the President and told him "everything," and that 
the President had been surprised. (Book III, 966-68) 

Dean has testified that he and LaRue met in Dean's office on either 
the afternoon of March 20th or the morning of March 21st, and that he 
told LaRue of Hunt's latest demand for money. LaRue then asked 
Dean if he was planning to do anything about Hunt's demand, and 
Dean said no, he ,vas out of the money business. LaRue asked Dean 
,vhat he (LaRne) should do, and Dean suggested that he contact 
l\fitehell. (Dean testimony, g H,J(' 250) 

"\Vhether this meeting occurred on the early morning of March 21st 
or· on the previous afternoon, it is Dean's "best recollection" that it took 
pla.ce some time before Dean met with the President on the morning 
of the 21st. (Dean testimony, 2 HJC 260) 
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During the afternoon of the 20th, Dean was visited by Krogh who, 
as a result of his conversation with Ehdichman about Hunt, had be
co_me aJarmed as to his potential liability for perjury in connection 
with Ins knowledge of the activities of Hunt and Liddy. Dean told 
Krogh about Hunt's demands and told him that the President was 
bei~ ill-served, that something had to be done. (Dean testimony, 2 
HJv 248) 

On the evening of l\Iarch 20, 1973, Dean talked with the President 
by telephone and in the course of the conversation he arranged to see 
the President the next day. CWHT 16-1:) 

Apparently Dean also spoke by telephone with ,John :\litchell at his 
home in Ne,v York that evening and told him of Hunt's demand for 
money. (Dean testimony, 2 HJ(: 248) During his conrnrsation with the 
President the next, morning, Dean <lescdbed the conversation as 
follows: 

DEAN. . •. Apparently, Mitchell has talked to Pappas, and I called him last
John asked me to call him last night after our discussion and after you'd met 
with John to see where that was. And I, I said, "Have you talked to, to Pappas?" 
He was at home, and ;\lartha picked up the phone so it was all in code, "Did you 
talk to the Greek?" And he said, uh, "Yes, I have," and I said, "Is the Greek 
bearing gifts?" He said, "Well, I want to call you tomorrow on that." (BJCT 122) 

Dean did not, however, tell the President at any point during this 
conversation that he had also already spoken with LaRue about the 
Hunt situation, even though by advising Mitchell of the problem and 
by urging LaRue to talk with Mitchell about it, Dean had already 
taken all the steps which would be necessary to set in motion a payment 
of cash to Hunt m response to his demand. 

Notwithstanding the extensive discussion among Dean, Haldeman 
and the President on the morning of'March 21st about the desirabihty 
of taking some action to "buy time" ]est Hunt begin talking and elim
inate all of the conspirators' "options," the content of the conversation 
taken as a whole and the subsequent behavior of the three participants 
in it suggests that the only firm conclusion that can he drawn regarding 
the President's attitude toward meeting Hunt's immediate demand is 
that he considered it. 

While at several other points in the conversation the President ap
peared favorably disposed toward making a payment. to Hunt as a 
temporary expedient, there are indications near the end of the conver
sation that the President had not actually settled on that course: 

The PRESIDENT. That's rigbt. Try to look around the track. We have no ehoiee 
on Hunt but to try to keep him-

DEAN. Right now, we have no choice. 
The PRESIDENT. But, but my point is, do you ever have any choice on Hunt? 

That's the point. 
DEAN. [Sighs] 
The PRESIDENT. No matter what we do here now, John, 
DEAN. Well, if we-
The PRESIDENT. Hunt eventually, if be isn't going to get commuted and so 

forth, he's going to blow the whistle. ( HJCT 125). 

The conversation concludes on a distinctly indedsive note: 
The PRESIDENT. All right. Fine. And, up, my point is that, uh, we can, ub, 

you may well come-I think it is good, frankly to consider these various options. 
And then, once yon, one.- you decide on the plan-John-and you had the right 
plan let me say I have no doubts about the right plan before the election. And 
you handled it Just right. You contained it. Now after the election we've got to 
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have another plan, because we can't have, for four years, we can't have this 
thing-you're going to be eaten away, We can't do it. (HJCT 129-30) 

The only evidence of contact between either Mitchell or LaRue 
and anyone at the ,Vhite Honse following the morning conversation 
among Dean, Haldeman and the President is the telephone call placed 
to Mitchell by Haldeman at 12 :30 p.m. During the morning conversa
tion, the President had ordered that Mitchell be brought to vVashing
ton to meet with Haldeman. Ehrlichman and Dean to discuss alter
native means of extricating the group from the cover-up: 

The PRESIDENT •.•• Second, you've got to get l\litchell down here. And you 
and Ehrlichman ancl intchell and let's-and-by tomorrow. 

HALDEMAX. "\Vhy don't we do that tonight? 
The PR&SlDENT. I don't think you can get him that soon, can you? 
HALDEMAN. John? 
The PRESIDE;,,rT, It \YOUld be helpful if you could. 
DEAN. I think it would be. 
The PRESIDENT. You need-
DEAX. Get him to come down this afternoon. ( HJCT 129) 

Haldeman has testified that his only purpose in calling Mitchell 
was to arrange for him to come to ,vashington. (Book III, 1121) 
Mitche11 testified be:fore this Committee that he has a definite recol
lection of Haldeman's having called him shortly after noon asking 
him to come to "r ashington. Moreover, he recalls that this conversa
tion took place after he had talked with LaRue about whether Hunt's 
demand should be met. (Mitchell testimony, 2 H,JC' 179-87) In his 
.June, Hl73 testimony before the Senate Select Committee, Dean indi
cated that it came to his attention in some fashion that, after the 
morning meeting with the Presidrmt broke up, Haldeman "called 
Mitchell and asked him to come down the next day for a meeting with 
the President on the w·atergate matter." (3 SSC 1000) 

During a conversation among Haldeinan, Ehrlichman, Dean and 
the President in the late afternoon of March 21st, an ambiguous re
mark by Dean may give rise to· a suspicion-but only a suspicion
that someone in the group there assembled had discussed the Hunt 
problem with either Mitchell or LaRue since Dean's morning meeting 
with the President: 

The PRESIDENT. So then now-so the point we have to, the bridge you have 
to cut, uh, cross there is, uh, which you've got to cross, I understand, quite soon, 
is whether, uh, we, uh, what you do about, uh, his present demand. Now, what, 
what, uh, what [unintelligble] about that? 

DEAN. Well, apparently Mitchell and, and, uh, uh, 
rNIDE:STIFIED. LaRue. 
DEAN. LaRue are now mvare of it, so they know wllat he is feeling. 
The PRESIDENT. True. [Unintelligible] do something. 
DEAN. I, I haYe, I have not talked tolth either. I think they are in a position 

to do something, thougll. ( HJCT 133; emphasis added) 

Since that very morning Dean had told the President that he had 
talked "·ith Mitchell the previous evening about Pappas and the 
money situation generally, it is reasonable to infer that Dean meant 
he had n?t talked :vith either Mitchell or LaRue since meeting with 
the President earlier that day, Dean's comment that Mitchell and 
LaRue "are n~no a"·are of it" suggests that someone other than Dean 
hivl t~lke~l with o_ne o~ the two and told Dean about it, but the re
mark lS still puzzlmg, smce Dean had known ·when he talked with the 
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President in the morning that both Mitchell and LaRue were well 
awal'e of the situation-Dean himsl'lf ha,l informed both of them. The 
most likely PXpfonation, then, it sePms to us, is that Dean was covering 
the fact that he had f'arlier withheld from the President the fad that 
he had alr~ady spoken with both ~{itcheB and LaRue ,yper·i/frrt11y 
about matmg the llunt dnnand hut had nllom.>d the President to 
think that he was being presented with a prohkm which Dean had not 
yet takrn concrete steps to address. 

The eYide11C'e is hig;hly persuasfre that none of the participants in 
the March 21st mormng c01wersation seems to haye formed the im
pression that the President had affirmatively sought to insure that the 
payment to Hunt would be made. This in itself is probative of the :fact. 
that the President's role in arranging for the making of that payment 
w·as, at n~os~, quite passive and certainly not instrumental. 

In test1fymg before the Senate Select Committee in Jnne of Hl7:i. 
only three months after the events in question, Dean e•,ideuced no be
lief that the President had authorized or direct<:>d "hush money" to 
be paid to Hunt. Xowhere in his lengthy testimony did he make such 
an allegation. To the contrary, although Dean seems erroneously to 
ha\'e recalled that some aspects of raising "hush money" over a iong 
period of time were discussed with the President on 1\1:arch 13, rn7;l, 
Dean makes it clear throughout his SSC testimony that at the conclu
sion of his discussions of "hush money" with the President, 
the money matter was left very much hanging at that [March 13th] meeting. 
Nothing was resolved. (Dean testimony, 4 SSC 1423) 
... The conversations then turned back to a question from the President rP

garding the money that was being paid to the defendants, He asked me how this 
was done. I told him I didn't know much about it other than the fact that thP 
money was laundered so it could not be traced and then there w;,re se<'ret deli,•
eries. I told him I was learning about things I had never known before, but the 
next time I would certainly be more knowledgeable, This comment got a laugh 
out of Haldeman [who did not, in fact, attend the March 13th meeting]. The 
meeting ended on this note and there was no further discussion of the matter and 
it was left hanging just as I have described it. (Dean testimony, 3 1'8C 996) 

Likewise, in his recitation of the content of his )farch 21, 197:'I morn
ing- conrersation with the President, Dean did not in any way suggest 
that a presidential decision to order or encourage the payment of "hush 
money" to Hunt or any other l\'atergate defendant had been made. 
(Dean testimony, 3 SSC 998-1000) 

·what perplexes us is this: if Hunt's demand for cash alarmed Dean 
enough to precipitate his going in to see the President and lay out the 
"full" story about the cover-up, is it reasonable to bclie.-c that he left 
that momentous meeting with the President ,Yithout knowing ,vhat 
,ms to be done about Hunt's demand? Dean, of course, had a very 
personal interest in the maintenance of Hunt's silencP, at least until 
the cover-up might be unrave~led i!1 ~ome ?rd~:l:Y, tole1;able mann~r, 
because of Dean's own potential cr1mmal hab1hties which he so nv
idly described to the President during the course of their conversa
tions on March 21st. 

It is truly remarkable, therefore, that !n the ?ourse of. reading his 
veritable litany of charg~s levelled by him agamst President N~xon 
during five days of testimony befo:e the Sena~e Sel~ct Committee 
Dean did not once allege that the President author1zed, directed or even 
expressly approved the payment of $75,000 in "hush money" to Howard 
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Hunt-unless, of course, the President took no such action and made no 
such decision. 

Accordino- to remarks made during their conversation with Ehrlich
man and Zi~gler in the Oval Offi.~e on April 17, 1973, it ~ppears that 
neither Haldeman nor the President had any recollection that the 
President had manifested on the morning of March 21st a desire that 
Hunt be paid: 

HALDEMAN. You explored in that conversation the Possibility of whether such 
kinds of money could be raised. You said, ''Well, we ought to be able to raise-" 

The PRESIDENT. That's right. . 
HALDEMAN. "How much money is involved?" and he said, "Well it could be 

a million dollars." You said, 'That's ridiculous. You can't say a million. Maybe 
you say a million, it may be 2 or 10, and 11" 

The PRESIDENT. But then we got into the blackmail. 
HAr..DEMAN. You said,' 'Once you start down the path with blackmail it's con• 

stant escalation." 
The PRESIDENT. Yep. That's my only conversation with regard to that. 
HALDEi:lrA;.,,. They could jump and then say, "Yes, well that was morally wrong. 

What you should have said is that blackmail is wrong not that it's too costly." 
(WHT 1034) 

This last remark by Haldeman bespeaks a recollection that it was 
the amoral appearance of the President's reason for refusing to go 
along with the payment of "blackmail" which might pose a political 
or public relations problem, not that the President was vulnerable on 
the more serious count that he had actually approved the payment of 
''hush money" to Hunt. It should be noted, parenthetically, that there 
is no evidence that either Haldeman or the President had listened 
to a tape recording of the March 21st morning conversation as of the 
date on which Haldeman spoke the lines quoted above, April 17, 1973. 

Indeed, as of March 22, 1973 there ,vas evidence that the President 
had rejected, not approved, the payment of money to maintain Hunt's 
silence. The ,vhite House edited transcript of his conversation with 
Haldeman between 9 :11 and 10 :35 a.m. that day shows the President 
saying: 

Damn it-when people are in jail there is every right for people to raise money 
for them. (inaudible) and that's all there is to it. I don't think we ought to 
(inaudible)-there's got to be funds---I'm not being-I don't mean to be blaok
maile<l by Hunt-that goes too far, but for taking care of these people that are 
in jail-my God they did this for-we are sorry for them-we did it out of 
compassion, yet I don't (inaudible) about that-people have contributed (in
audible) report on that damn thing-there's no report required (inaudible) what 
happeu>' .... (WHT, i\Iarch 22, 1973; 9:11-10:35 a.m., 1-2; emphasis added) 

.. WHITE HousE RELATIONSHIP WITH THE OFFICE oF THE WATERGATE 
SPECIAL PROSECUTOR 

The President :felt that putting a special prosecutor on the Water
gate case would be a negative reflection on the efficacy and the integrity 
of the Department of Justice. (WHT, April 15, 1973, 712.) The 
President felt that the U.S. Attorney's Office was doing a fine job and 
he was inclined to let them stay in charge of the case, especially since 
a. special prosecutor would haYe to familiarize himself with the facts. 

PRESIDENT. Oh, they're fMitcbell et al] all going to be indicted. Well, that's 
my point. I thought, I think if the course just goes like it is they're going to be 
indicted. You mean you'd [Kleindienst) have a special prosecutor immedi.ately? 
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Here's my point, if they're going to indict anyway that sort of-that shows 
that . . the thing does work. . . . . These guys are crowding in-Silbert and 
the rest-they aren't taking any program-we're not giving them any--

I could call in Titus and Silbert I'd say, look-you are totally independent 
here and you ought ... to tear this case up. Now go to it. See my point is, you 
call in a special prosecutor, lie·~ got to learn the whole damn thing .... (WHT 
716-17). 

KLEINDIENST. Xo. the special prosecutor would not try the case, :\Ir. President. 
What he would do is substitute himself for the Attorrn?Y General. Silbert would 
try the case. What he would do would have overYiew ":ith respect to what they 
were doing and participating in the prosecuting decisions that are made from 
time to time. (WHT 737) 

The President did not initially envision a completely independent 
special prosecutor. The concept as explained by Kleindienst would be 
that of an independent overseer. · 

On April 15, 1973 the President told Haldeman he had concluded 
that he would have to haw a special prosecutor. The President then 
explained to Haldeman his concept of a special prosecutor. 

PRESIDE::-1T. This is not to prosecute the case. A Rpecial prosecutor, to look at 
the indictments to see that the indictments run to e,•erybody they need to run 
to, so that it isn't just the President's men, you see. 

HALDEMaN, In other words, he is above Silbert rather than replacing Silbert? 
PRESIDE:N'T. Oh no, f;i!hert runs the case and that's all. But he is just in there 

for the purpose of e::s:amining all this to see that the indictment coyer;;; e,·erybody. 
(Tel€'phone conversation between the President and Haldeman, A]lril 15, 1073, 
( WHT 752-53) 

On April 30, 1973 the President announced that Elliot Richardson 
would be the new Attorney Genera1 and would have absolute author
ity to make all decisions bearing upon the prosecution of the '\Vater
gate case. He a]so stated that Richardson would have the authority 
to name a special supervising prosecutm· for matters arising out of 
the case. The President still regarded the special prosecutor to be in 
the role of a general supervising attorney who would provide a careful 
overview. (Book IX, 134-135) 

On May 21, 1973 Richardson announced his selection of Archibald 
Cox as Special Prosecutor. (Book IX, 146) Richardson also presented 
the Senate Judiciary Committee with guidelines created by the Attor
ney General's Office, giving Cox a great degree of independence and 
an exuinsive jurisdiction. Cox became the Special Prosecutor officially 
on May 25, 1973. (Book IX. 150) The President was caught by sur
prise. He was definitely not committed to the terms of that charter. 
Richardson has testified: 

[T]he President was not personally committed to the terms of the charter. He 
approved of it. At least he acquiesced in it. But he was not consulted in any way 
during the course of the development of the so-called guidelines under which 
Mr. Cox worked, and he was never in a position where he was called upon 
directly to say "I personally stand back of and will adhere to these terms and 
conditions." 

The second problem was that the charter itself could not ancl did not purport 
to guarantee access by the Special Prosecutor to Presidential papers, memoranda 
or notes and, of conrse, there was no reason at that point to foresee the potential 
availability or existence of tape recordings. (Richardson testimony, Special 
Prosecutor Hearings, 238) 

Richardson never defined what he meant bv the fact that the Presi
dent acquiesced or approved of the charter. The clear ,inference is that 
the President only "acquiesced and approved" of Richardson's having 

17-777 0 - 74 - 27 
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the right to draw up a charter ancl to negotiate this charter with the 
Senate Judiciary Committee and with the 1ww Special Prosecutor and 
not to the charter itself. ( Sp(•cial Prosecntor Hearings, 250) 

On May 25, 197:3 the President told Richardson that althcugh he 
had waived execut-i,·e privilege as to testimony referred to, he was not 
waiving executiYe pri,·ilege as to documentary evidence. (Book IX. 
15) The President had specifically given Richardson authority for 
all decisions with reg~rd to ·watergate. Ho~vHer, !~ie ~hen At
tornev G<:'neral nen:•r mformed Cox of President ::S IXOI1'S stated 
intention not to waive executive privilege with regard to non-testi
monial evidence, a.lthough Richardson had created the office of the 
Special Prosecutor and was Cox's superior. The President never com
municated directly to Cox, but always through Richardson or some 
other intermediary. It can be inferred that the President believed that 
Cox was aware of his intention and could therefore only regard his 
constant requests for non-testimonial evidence as being subject to the 
President's discretion. 

In an interview with the inquiry staff, Cox stated that it never 
occurred to him that the White House would make a distinc-tion be
tween testimony and documents. Cox stated specifically that "nobody 
in May" thought that executive privilege was limited to oral testi
mony. (Staff Interview with Cox, May 10, 1974) 

As Richu,rdson was to testify later: 
Senator McCLELLAN. In other words, the right to executi\·e privilege has not 

ret been waiYed? 
Mr. RICHARDSON. That is correct. 
Senator McCLELLAN. It is still reserved? 
:\fr. RICHARDSON. It is still reserved. ·when I appeared here originally, and 

:\Ir. Cox appeared with me after he had been selected, neither of us thought ... 
of asking in effect for a waiver of executfre privilege by the President. (1 Special 
Prosecutor Hearings 243) 

·Cox accepted the position of Special Prosecutor on May 18, 1973. 
The staff which he immediately began to assemble included in the top 
positions a number of Democratic attorneys who had served in the 
Department of Justice during the Kennedy Administration. This 
caused great alarm at the 1Vhite House and set a tone of White House 
mistrust and hostility toward the Special Prosecutor. 

On June 19, 1973 Haig complained to Richardson about Cox. 
Haig stated '·The President was upset about references to subpenaing 
the President or indicting the President or what he interpreted as 
references to that general effect"; that "the Republicans were shocked 
by this, it was indicatfre of an unlimited hunting license to Cox, that 
the whole thing was blatantly partisan, or to that effect." (Richardson 
testimony, 2 Special Prosecutor Hearings 405) 

From ,June 25 through June 29, 1973 John Dean testified exten
sively about the 1Vatergate affair and made many charges against 
the President. On June 27, 1973 Cox wrote ,T. Fred Buzhardt, the 
President's lawyer, and formally requested that the President furnish 
a. detailed narrative answeri~ the allegations mentioned in Dean's 
testimony before the Senate .:;elec.t Committee. (Book IX, 314 316, 
318) ' 

On ot' about July 3, the Los Angeles Times reported that the Special 
Prosecutor's office was investigating expenditures relating to the 
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"'Vt:stern ,vhite House" at San Clemente. The President was very 
upset about this and dt>manded to know if, in fact, he was being 
investigated. C'ox latel' issued a statement that the Western White 
House was not under investigation by the Office of the 'Special 
Prosecutor. Haig complained to Richardson that it could not be part 
of the Special Prosecutor's charter directly to investigate the Presi
dent of the rnited States. Haig commented that the President might 
fire Cox. (Book IX, 330) 

On ,July 23, 1913 General Haig again contacted Richardson and 
complained that "the boss" was nry "uptight" about Cox because 
the Office of the S1wcial Prosecutor was seeking information from 
the IRS and the Secret Service including guidelines :for electronic 
surveillance. The President apparently felt that the information which 
the Office of the Special Prosecutor was seeking from these agencies 
was overbroad, and Haig told Richardson, "if we have to have a con
frontation we will haw it." He added that the President wanted "a 
tight line drawn with no further mistakes" and that "if Cox does not 
agree we will get rid of Cox." Richardson communicated the Presi
dent's displeasure to the Office of the Special Prosecutor and Cox 
agreed that the request for information contained in the letter sent by 
his office to the Treasury Department agencies had been overbroad. 
(Book IX. 404) 

On August 22, at a hearing on the Grand Jury tapes subpoena of 
,July 23. 1973 issued to the President, Charles Alan Wright argued 
that one of the reasons the President was not obliged to turn over 
the tapes was that of presidential privilege. He stated, "there are, 
in the United States today, 400 district judgeships authorized by law. 
A holding that the conrt has power to pass on a President's claim of 
privile,u-e as to his most private papers and to compel him to give up 
those papers would be a precedent for all 400 of those district judges." 
(In re Grand.fury, )fisc. Xo.47-73, 5) 

During- this same hearing before Judge Sirica, Cox argued against 
the applicability of presidential privilege in the instant case: 

They tell us that the privilege is npeded to keep secret conversations, in 
which corruption like the Teapot Dome might be planned, to hide a business
man's discussion with the President of violations of the Sherman Act, or to 
protect against charges of perjury a general who may bomb a country secretly with 
which we are at peace or who may then lie to a Senate committee and the 
general public. and discuss his perjury with ,the President. (In re Grand Jury, 
:\fisc. No. 47-73, 34-35) 

Cox, in arguing that executive privilege must fall when there is 
an overriding reason to challenge it, states, "There is not merely 
accnsation, but strong reason to believe that the integrity o:f the Ex
ecutive offices has been corrupted, although the extent of the rot is 
not yet clear." (Id. 28) Cox stated that "the case is one that weighs 
heavily upon me. At some points I may have pressed the arguments 
too sharply in an effort to make the nature o:f the point. I certainly 
intended no disrespect to either the Presidency or to respondent.'" 
(Id.48) 

During this same hearing, Cox alluded to the President's power to 
dismiss both the case and the prosecutor. 

I think the executive can't ha Ye it both ways. If he wishes to leave the matter 
to the courts, then he must leave the matter to ,the courts to be decided in 
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accordance with rules of law and counsel should not bring in the ·back door 
the mention of this ultimate power to dismiss the case. If he wishes to dismiss 
the oase, if he has the power, then he should exercise it and people know where 
the responsibility lies. 

But it is unfair to the court to put it in the position of saying, I think, we 
rule as a matter of law that these papers may be withheld, when in fact, what 
is influencing it is the executive ultimate power of dismissal. That, if I may 
venture without any disrespect, would seem to me to be almost a deceit which 
would undermine confidence in the processes of justice. (In re Grand Jury, 
Misc. No. 47-73, 52) 

The CouRT. One final question. Are you iiresently empowered to make the 
final decision or not to pursue further prosecutions in the Watergate ma,tter, 
and, if so, are you committed to pursue such prosecutions, provided the evidence 
in your opinion warrants and a grand jury votes the indictment? 

Mr. Cox. I am unquestionably committed ,to pursue it. And, as I understand 
it, I have the final authority by delegation from the Attorney General, who has 
the authority under the statutes. The only conceivable way to putting an end 
to it would be to exercise the power that the President interjects and exercises 
when he several times dismissed his Secretary of the Treasury until he got one 
who would proceed as he wished. But short of tllat, I think I have such authority, 
Your Honor. Yes, I certainly am so committed. {Id. 53-54) 

In late September or early October, 1973 after one o:f the final 
meetings regarding the Agnew matter, the President stated to 
Richardson that now that they had disposed o:f this problem, they 
could go ahead and get rid o:f Cox. (Book IX, 332) 

On October 12, 1973 the United States Court o:f Appeals :for the 
District of Columbia ordered the President to turn over recordings 
for in camera inspection by Judge Sirica. (Book IX, 748) 

On October 15, 1973 Richflrdson attended a meeting at the White 
House, which was not attended by the President, to discuss the tapes 
litigation and the appellate court decision. The President's aides 
discussed the possibility of producing a version of the tapes and then 
firing Cox. Richardson stated that this was unacceptable to him, and 
he then agreed to try to persuade Cox to accept the "Stennis proposal." 
(Book IX, 756, 757, 7::i9. 762) 

On October 17, 1973 Richardson submitted to Cox a proposal of 
the Stennis compromise which dealt, only with the tapes covered by 
th-0 subpoena. Richardson's explanation to Cox did not refer to Cox 
being unable to seek access to future documents. (Book IX, 766) 

On October 18, 1973 Cox replied that he was not unalterably opposed 
to the essential idea of providing an impartial but non-judicial means 
for reviewing the tapes, so that an accurate version th~reof could be 
obtained. However, he did submit certain distinct comments on the 
proposal, among which was a provision that, should the transcripts 
prepared by "special masters" not be acceptable for use at trial, the 
relevant portions of the tapes must be furnished. This of course left 
the door open for the tapes themselves to come into evidence and in a 
sense nul_lified the ultimate objPctives of the President's Stennis 
compromise. It was Cox who brot~ght up the question of access to 
other documents by his comment .No. 9: "The narrow scope of the 
proposal is a grave defect, because it would not serve the function of a 
court decision in establishing the Special Prose~utor's entitlement to 
other evidence. \Ye have long-pending requests for many specific docu
ments. The proposal also leaves half a law suit hanging (i.e., the sub
poenaed papers). Some method of resolving these problems is 
required." (Book IX, 774) 
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On October 19, 1973 Cox wrote to the President's attorney, Charles 
Alan vV right, to say that he could not accept •a number of proposals 
by the vVhite House, notably that he agree not to subpoena any other 
'White House tapes, papers or documents. Cox felt that to agree to 
waive his right to go to court ,rnnld violate the promises which he had 
made to the 8enate Judiciary Uommittee at the time of the confirma
tion of Attorney General Richardson. (Book IX, 791) 

On October 19, 1973 Wright replied to Cox's letter 0£ that same 
date, explaining that "categorically agreeing not to subpoena any 
other ·white House tape, paper or document" referred only to "private 
Presidential papers and meetings;'' a category that lV right regarded 
as "much, much smaller than the great mass of "\i\Thite House documents 
with which the President has not personally been involved.'' Charles 
.Alan "rright stated that in his professional opinion the Stennis com
promise was "very reasonable-indeed an unprecedentedly generous
proposal that the .Attorney General put to you in an effort, in the 
national interest, to resolve our disputes by mutual agreement at a 
time when the country would be particularly ,Yell served by such an 
agreement." (Book IX, 795) 

On October 19, 1973 the President wrote to Richardson commanding 
him to direct the Special Prosecutor to make no further attempts by 
judicial process to obtain tapes, notes or memoranda or presidential 
conversations. The President had stat:ed earlier in the letter that he 
reluctantly had agreed to a limited breach of presidential confidential
ity ( the Stennis proposal) "in order that our country might be spared 
the agony of further indecision and litigation about these tapes at 
a, time ·when "'e are confronted with other issues of much greater 
moment to the country and the world." (Book IX, 798) 

At this time the President was dealing with the Mideast crisis 
precipitated by the October War. 

On October 20, 1973 Richardson wrote the President and stated, 
inter alia, that "of course you have every right as President to with
draw or modify any understanding on which I hold office under you." 
Richardson then went on to state that, although. the President could 
tell the Attorney General what to do, he could not dictate to the Special 
Prosecutor, who in effect was a creature of the Attorney General's 
office; and that Richardson had made many promises to the Senate 
Judiciary Committee regarding the independence of the Spcial Prose
cutor and had reaffirmed his "intention to assure the independence of 
the Special Prosecutor." Richardson described the Stennis compromise 
as "reasonable and constructive" and stated that he had done his best 
"to persuade Mr. Cox of the desirability of the solution of the issue." 
Richardson did balk at the concept of precluding Cox from seeking 
further access to presidential documents. ( Book IX, 312) 

On October 20, 1973 Cox held a press conference at 1 :00 p.m. and 
asserted that "there was clearly prima facie evidence of serious wrong
doing ou the part of high government officials." (Cox Press Confer
ence, October 20, 1973, 3) In making his case public before the nation, 
Cox elaborated on his reasons for rejecting the Stennis proposal. He 
complained, "I would be instructed not to use the judicial process in 
order to obtain tapes or documents, memoranda relating to other 
Presidential conversations and I think the instructions are in-
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consistent with pledges that were made to the United States S~nate, 
and through the Senate to the American people before I was appomted 
and before Attorney General Richardson's nomination was confirmed." 
(Id., 6-7) Cox catalogued all of the logs and documents he h.ad 
requested, and explained how he. had 1?een frustr:,1ted by the. W"h1te 
House. (Id., 9-15) He stated his rntent10n to contmueth1s duties and 
to pursue the mandate o:f the court of appeals in seeking the tapes. (Id., 
p. 16) He intimated that he might seek an order to show cause why 
the President should not be held in contempt of court. (Id. 17) 

On September 29, 1973 an article had been published by ~he noted 
constitutional scholar Alexander M. Bickel. The central pomt of the 
article was that Special Prosecutor Cox was "not only the President's 
adversary, he is also the President's subordinate". Bickel elaborated on 
this proposition as follows : 

:\Ir. Cox has no constitutional or otherwise legal existence except as he is a 
creature of the Attorney General who is a creature of the President. Both exer
cise on behalf of the Pl'esident and subject to his direction the President's 
constitutional responsibility and authority to take care that the laws be faith
fully executed. To the extent therefore that the President's adversary is Tlfr .. Cox, 
the President is litigating with himself .... The President is in fact litigating 
with himself and has it in his lawful power to nullify the result of litigation in 
the end by collapsing his creature Mr. Cox into his creature Mr. Wright-if 
this is so, then this law suit is no law suit, it is an internal controversy between 
the President and one of his subordinates, which the Pre;,ident at the moment: 
but only for the moment, is unwilling to conclude by discharging Mr. Cox .... 
the Federal courts have no jurisdiction to hear such contrived controversies. 
They do not sit to resolve the e,-.,:ecutive's family quarrels. It is not their function 
to render advisory opinions. Hence, the case must be dismissed." 

Bickel's point is that the President could destroy the lawsuit by dis
charging Cox. (New Republic, September 29, 1973, 13-14.) Accord
ing to Cox, Charles ·wright also initially assured the President that 
he did not have to surrender the tapes. "'\Vright apparently maintained 
a strong position on this point until shortly before Cox was fired. ( Cox 
interview, May 10, 197 4) 

On October 20, 1973, after the press conference of the Special 
Prosecutor, President Nixon discharged Cox and abolished the Office 
of the Special Prosecutor. (Book IX, 816,818, 821-25) 

In the eyes of the President and his advisors, he had made a 
monumental concession of executive privilege in acceding to the Stennis 
comrromise. At that point in time, it was not at all clear that the 
President wo_uldever have had to surrender the tapes. Charles vVright, 
Alexande_r B:ckel a1?-d A:·chibalcl Cox, all eminent constitutional schol
ars, had mchcated ~D: dr:erse wars that. the Pre~ident could legally 
end pres~nt tape~ ht1gation by d1schargmg Special Prosecutor Cox. 
Instead, m acc~dmg to the Stennis compromise President Nixon had 
agre~d to what m his eyes was an unprecedented breach of presidential 
privilege. It was the President's opinion, as e.xpressed in his press con
feren?e of October 26, 1973, that Cox had rejected the Stennis come 
promise, a compromise which President Nixon believed had been 
acc~pted by Attorney Gen~ral Richardson, Senator Baker, SenatoJ? 
Irvm an~ others. This obstmacy on the part of Cox was regarded by 
the Pres1~ent. as 3: ~evere breach of etiquette and loyalty at a time of 
grave national crisis (the Mideast situation) and the President .felt 
that he could not govern effective with Cox' as Special Prosecutor. 
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There is strong reason to believe that President Nixon dismissed Cox 
as Special P1:osecutor be.cans~ he regarded Cox as a disaffected em
ployee a~1d disagreed with lus methodology of prosecution . 
.., Th_ere 1s absolute~y no evidence that President Nixon discharged the 
Special _Prosecutor man attempt to obstruct justice. 

In tlu~ testimony before the Senate Judiciary Committee during 
the Special Prosecutor Hearings, Richardson summed up the situation 
as follows: 

AU I can testify to is what I know about what happened, and while there was 
this chronic sense of friction and strain arising out of the very existence of the 
Cox role, and that feeling erupted from time to time in some reaction, neverthe
less, the ultimate tiring of Cox is proximately related to the attempt to negotiate 
an arrangement whereby he would be shut off from further access to presidential 
documents and so on. You can, if you choose, draw inferences with respect to the 
history as a whole. I am saying to you that while that is a possible inference, 
then one could well conclude that these frustrations and irritations to a degree 
had been cumulative; nevertheless, I think it would be going beyond the eYidence 
as I know it to conclude that the only explanation of all this was a determination 
to get rid of Cox going back to July as distinguished from a combination of con• 
cern with the exercise of his role, the character of his staff, impressions of that 
staff, coupled with the frustration arising out of the failure to get an agreement 
on what the President thought was a major concession. (2 Special Prosecutor 
Hearings 420, 421) 

On October 23, 1973 the President authorized Special Counsel 
Wright to inform Judge Sirica that the subpoenaed tapes would be 
turned over to the court. (Book IX, 828) On October 26, 1973, the 
President stated that the new Special Prosecutor would have total 
independence and cooperation :from the executive branch. (Book IX, 
833) The President immediately made provisions for a new Special 
Prosecutor less than one week after Cox had been dismissed. The 
Special Prosecutor's office continued to £unction at full strength and 
efficiency. On October 31, 1973 new Special Prosecutor Leon Jaworski 
met with General Haig and received assurances of complete inde
pendence both jurisdictionally and in the sense of being able to take 
the President to court. This independence was guaranteed to Jawor
ski personally by Haig after immediate consultation with the Presi
dent. (Book IX, 838-843) 

On November 19, 1973 Acting Attorney General Bork filed an 
amendment to the Special Prosecutor's charter ,,hich pr~>Vi.ded that 
the jurisdiction of a Special Prosecutor would not ~e limited, nor 
would the Special Prosecutor be fired unless the President first con
sulted with the )Iajority and ::\Ii~ority leaders in the C<;nwress and 
the Chairman and Ranking ::\Iinonty Members o~ the Jud1c1ary qom
mittees of the Senate and House of Representatives, and ascertained 
that their consensus was in accord with his proposed action. Jaworski 
was made a ware of these assurances and commitments. ( Book IX, 
862-866) d. · 

On Xovember 20, 1973, while testifying before t~e Senate Ju ~ciary 
Committee during the Special Prose~utor Hearm.~ Jawors~1 was 
questioned by Senator Hruska regar.dmg the ~btammg o~, evidence 
from the VVbite House. Hruska was mterested m Jaworski s conc~pt 
of what presidential non-cooperation might constitute. The followmg 
colloquy occurred: 

Senator HRUSKA. So that by the charter, by your agreement and :rour dis
cussions you are not to be denied access to the courts. Would you consider that 



24176

422 

at that point where General Haig would assert, on behalf of the President, a 
privileged character to public documents, ... he was acting for or on behalf of 
the President beyond the law or above the law? 

:\Ir. JAWORSKI. No; if he has a right to take that position-I have to recognize 
that I am not infallible-it may be that I am in error. It may be that my con
struction of what our :rights are is in error. This is why we have the right to go 
to court and let the court determine who is correct. , 

Senator HRUSKA. So that it would be a difference in judgment on a particular 
document, or a particular line of documents, but it would not be construed at 
that point that the President or somebody on llis behalf was proceeding in de
fiance of law? 

:\Ir. JAWORSKI. Certainly I agree with that. And I do not intend to leave any 
impression to the contrary. (2 Special Prosecutor Hearings, 600) 

On January 31, 1974 Jaworski was quoted by the Washington Star 
News as having stated "So far I've uotten what I insisted we were 
entitled to" (referring to the materials he requested :from the White 
House). (Wa8Mngto-n Stm· News, January 13, 1974, p. 12.) On Janu
ary 18, 1974 Jaworski appeared on the 1'oday show, and the :following 
exchange took place: 

INTERVIEWER. A few weeks ago you said the White House was being quite open 
and cooperative in furnishing you all the information that you wanted. Is this 
still the case? Do you have any reservations about the cooperation you are getting 
from the White House? 

JAWORSKI. I have none at this point because the things I ha,·e asked for have 
either been furnished or have not yet been refused. I'm not saying that every
thing has been found that I have asked for. That's another question. But I have 
not been refused the matters I have asked for .... Now, there are some requests 
outstanding." January 18, 1974. Today show interview with Jaworski. 

On February 4, Jaworski's public attitude changed a bit toward the 
President and he stakd on Issues and AnS'wers, "Any idea that this 
material has been spoon fed to me is an error . I've had to go after 
it . . There was not one occasion when something ,vas handed to me 
that I hadn't asked :for." (Wa,.shin.gton Star Ne11•8, Febrnary 4, 1974. 

On February 14, 1974 Jaworski sent a Jetter to Senator Eastland, 
Chairman of the Senate ,Judiciary Committee, stating that :full com
pliance and cooperation regarding information :from the ·white House 
had not been forthcoming. Jaworski itemized the disputed areas and 
stated that he was sending this letter in response to a promise he had 
made to the Committee during the Saxbe <·onfirmation hearings that 
he would inform them of the cooperation he received from the White 
House. Jaworski stated that he had experienced difficulty getting mate
rials of the Watergate investigation, the dairy industry investigation, 
and the Plumbers inYestigation. Howcn•1-. he stated that he had 
received a great amount of information from the White House and 
that the White Honse had allowed him to <:xamine some files in the 
custody of the 'White House on rnrious occasions. The Office of the 
Special Prosecutor was provided with documents from those files 
which were relevant to their investigations. Furthermore, the vVhite 
House had provided the Office of the Special Prosecutor with :four 
additional presidential conversations not subpoenaed and had allowed 
,Jaworski access to six other conversations which were also not sub
poenaed. Jaworski went on to state that in his opinion the grand jury 
would be able to return indictments without the benefit o:f some of the 
tapes requested o:f the vVhite House. However, he stated that the mate
rials sought and not turned over to date were "important to a corn-
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plete and thorough investigation and may contain the evidence neces
sary f~r any future trials." ( Jaworski's letter to the Senate ,Tndiciary 
Committee of February 14, 1974, reprinted verbatim in the Nen, Y01·k 
Times, February 15, 197-l, 12; Book IX, 936) 

On February 20, 1974 the Office of the Special Prosecutor sent a 
grand jury subpoena to President Xixon requesting, inter alia, com
munications containing recommendations to the President with re
spect to personnel selections and nominations, telephone logs, appoint
ment calendars; and other documents pertaining to 1Ir. :Maurice Stans. 
On May 31, 197 4 the White House filed a formal claim of privilege 
to thls subpoena and the matter is presently in litigation. (Book IX, 
104:5-1052) 

On March 6, 197-1 President Nixon announced at a press conference 
that in addition to the tapes which were subpoenaed by the Office of 
the Special Prosecutor on July 23, 1973, he had turned over eleven 
additional tapes bringing the total to 19 tapes that he had surrendered. 
The President stated further that he had turned over 700 documents, 
in addition to case loads of documents from five executive depart
ments and two agencies, enough material to enable Jaworski to state 
that the Special Prosecutor and the grand jury had enough evidence 
for indictments. ("Presidential Statements," March 6, 1974, 'il.) On 
l\!arch 15, 1971 the Special Prosecutor served a grand jury subpoena 
on the "\"\11ite House calling for materials needed for investigation 
independent of both the Watergate cover-up and the Fielding break
in. On )larch 29, 1974 the White House agreed to comply with the 
subpoena. (Book IX, 970-72) 

On April 1, 197-1 Jaworski publicly stated that he owed his survival 
as Special Prosecutor to an agreement between himself and Richard 
Xixon. He is quoted as saying "When I took this job one of the things 
that the President and I agreed on ,,as my right to sue and to 
get what~Yer testimony I needed, and he has respected that.'' (Wash
ington Post.April 2, 1974, B3) 

On April 12, 1974 Special Prosecutor Jaworski wrote Senator 
Percy and stated that he, still needed evidentiary material from the 
White House in order adequately to prepare for trial and to provide 
the defendants with possible Jencks Act material. (Book IX, 984-985) 

On April 18, 1974 Judge Sirica issued a trial subpoena requested 
by the Special Prosecutor for 64 presidential conversations. It is this 
subpoena which was the subject of the recent Supreme Court decision 
in United 5,'tafe8 Y. IVixon res. s. Ct. July 24, 1974) "Criminal 
Cases,'' 159-92). The Court held in a unanimous 8-0 decision that 
under the particular circumstances of the case, the President's asser
tion of executive privilege on the ground of a general!zed interest 
in confidentiality must yield to the demonstrated, specific need for 
evidence in a pending criminal trial. Accordingly, the President 
promptly complied with the Court's rulin_g by ~urning over ~o the 
district court all of the subpoenaed mater1als with the exception of 
nine tapes which were subsequently discC?vered n~t to exist. 

In conclusion the charO'e that the, President deliberately obstructed 
the Office of th~ Special""'Prosecntor is principally _grot~nded on two 
facts: his dischar!!e of Special Prosecutor C~x, and lns resistance to l'e~
tain subpoenas issued on behalf of the Special Prosecutor. Both pres1-
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dential actions. hmn-nff, can be explained in terms of proper motfres 
and need not give rise to any inference of an intention. to obstruct 
justice. ' ' 

A fair reading of the evidence suggests that the discharge of Cox 
was motivated at least in part by the President's perception of Cox as 
a long-term member of the "Kennedy clique", and therefore a political 
opponent whose impartiality was subject to question. ·whether or not 
this perception was accurate is immat0rial; the point remains that the 
President may have> feared that he would not receive fair treatment 
from the Office of the ~pecial Prosecutor while Cox was in charge. Sig
nificantly, the President was able to maintain a satisfactory relation
ship with ,Jaworski right to the end. 

It is true that the President stoutly resisted compliance with certain 
subpoenas, notably the April 18, 1974 trial subpoena. His resistance 
,vas consistt>ntly premised on the ground of executive privilege, a doc
trine whose general validity the Supreme Court reaffirmed i11 United 
States v. Ni,ron even while holding that in the instant case it was out
weighed by the demands of due process in the fair administration of 
criminal justice. Indeed, the Court specifically remarked on the pro
priety of the President's course of action: 

If a president concludes that compliance with a subpoena would be injurious to 
the public interest he may properly, as was done here, invoke a claim of privi· 
lege on the return of the subpoena. (U.S. v. Ni:x:on, slip opinion at 28) 

The same principle was enunciated over a hundred years ago by Repre
sentative James Beck of Kentucky, in the course of House debate dur
ing the impeachment of President Andrew Johnson: 

I maintain that the President of the United States in duty bound to test the 
legality of PVPrr law which he thinks interferes with his rights and powers as the 
Chief lYlagistrate of this nation. Whenever he has powers conferred upon him 
by the Constitution of the United States, and an act of Congress undertakes to 
deprive him of those powers or any of them, he would be false to his trust as 
the Chief Executive of this nation, false to the interests of the people whom he 
represents, if he did not by every means in his power seek to test the constitu
tionality of that law, and to take whatever steps were necessary and proper to 
-ha,e it tested by the highest tribunal in the land. and to ascertain whether he 
has a right under the Constitution to do what he claims the right to do, or 
whether Congress has the right to deprive him of the powers which lie claims 
have bet>n veRted in him by the Constitution of the United States . 

. . . The humblest citizen has the undoubted right to try judicially his consti
tutitional rights. /Congressional Globe (1868), 1349-51) 

"llIISSING" OR INCOMPLETE TAPES 
18½ iJf inu.te Gap 

On September 29, 1973, Alexander Haig- called Rose Marv ·woods 
and informed her that the President's conYersation with Haldeman on 
the June 20, 1972 tape was not covered by the subpoena. (Transcript, 
In 1'e Grand Jury i1fisc. 47-73, Tr. 1231, 1938-40). Haig- received this 
information from ,T. Fred Buzhardt, who C'onfirms advising Haig and 
President Nixon that the Haldeman portions of the June 20 tape 
referred to in the subpoena were not required. (T 1470-71) 

On November 26, 1973, Rose Mary Woods testified that she did not 
transcribe the Haldeman portion of the conversation a1, f'amp David 
and did not begin doing so until she returned to the White House 
beC'ause she did not believe it was required by the subpoena. 
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(T 1228-30.) Since the Haldeman conversation was never fully 
transcribed because neither Miss ,v oods nor the President believed it 
was subpoenaed, there would have been no reason for it to have been 
delivered to the President or for him to have known what was on the 
Haldeman portion 0£ the tape. Therefore, he would have had no reason 
to have ordered its destruction. 

There is absolutely no e,·idence that President Nixon was ever in 
actual personal possession 0£ the Jnne 20 tape or the Uher 5000 tape 
recorder. Indeed, all the evidence is to the contrary. The tape and the 
recorder were stored in a safe in the office of Rose :\fary \Voods and 
Rose )Iary Woods has testified that she is the only person with the 
combination to that safe. 

The notes 0£ R.R. Haldeman taken on June 20, 1912, in no way 
suggest that the President received incriminating knowledge regarding 
the ·watergate break-in. The notes refer entirely to a possible public 
relations counter-offensive. Since President Nixon and H.R. Haldeman 
were both known to 'be conscious of public relations, this would ha.-e 
been a completely normal subject for them to have discussed in response 
to a potential problem during the presidential campaign. There is 
nothing in these notes to suggest that any illegal activity was discussed: 
be sure EOB office is thoroly ckd re bugs at all times~tc. 
what is our counter-attack? 

PR ~xffensi,e to tip this-
hit the opposition w/ their activities 

pt. out libertarians have created public [unreadable] 
do they justify this less that 

stealing Pentagon papers, Anderson file etc.? 
we shld be on the attack-for diversion--(Book II, 246.) 

Judge Sirica conducted 15 days of hearings over a 3-month period 
in an effort to determine the cause and significance, if any, of this and 
other missing- tape seg-ments. 

The Grand Jury supplemented an FBI probe of this matter and 
called numerous witnesses in its investigation of the tapes. To date, no 
indictment has resulted from this investigation. 

Should the President be expected personally to solve the mystery of 
the 181/2 minute gap when the Office of the Special Prosecutor, ,Judge 
Sirica, the FBI. and the Grand Jury have been unable thus far to do 
so~ 

Should he discharge his personal secretary or any other employee 
when no charges have been placed~ 

President Nixon in his public address on April 29, 1974, has denied 
any knowledge of how the 181/2 minute gap occurred. There has not 
been any direct evidence produced by anyone to show that the Pres
ident ever listened to the original June 20th tape with the Uher 5000 
machine. The only time the President listened to this tape, according 
to the evidence, is on September 29 at Camp David while Rose Mary 
"roods was using the 800B Sony machine. 

Other "Missing" Tapes 
There has been no evidence introduced to contradict the explana

tions O'iven by the White House for the absence of the June 20, 1972 
teleph~ne call betwee1_1 the President and ~fr. Mitchell and the _non
recording 0£ the April 15, 1973, conversat10n between the President 
and John Dean. 
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The. telephone call ·was made from a phone which was not equipped 
to record conversations. This phone was in the private residence of 
t.he vVhite House. The presidential log shows that at the time the call 
was made, the President was in fact in the residential wing of the 
vVhite House. 

Technical experts have testified regarding the procedures for chang
ing ree.ls on the Executive Office Building tape recorder. They have 
testified that one reel was usually left on over weekends in order to 
avoid necessitating a Technical Division officer's coming in to change 
it; that, due to the unusually hea.vy traffic in the Executive Office 
Building over the particular weekend in question, this reel of tape ran 
out in the early a.fternoon, long before the conversation between De.an 
and the President. 

Moreover, in oral argument, the Minority Counsel offered a detailed 
expla.nation for his view that Henry Petersen's report tha.t a record
ing of the April 15th conversation between Dean and the President 
existed was mistaken. (Minority Memorandum on Facts and Law. 
argument of Minorit.y Counsel) 

There has been no testimony that the gaps on the June 20, 1972, diet• 
abelt and on the March 21, 1973, cassette were caused by erasurt>Si 
deliberate or accidental. These were personal recordings in which the 
President expressed his private thoughts. He may simply have hesi
tated or paused during the recording process. 
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ARTICLE II 

,\. LEGAL CONSIDERATIOXS 

1. Duplfri.ty 

F~ Y~ proposed Articles were considered by the Committee on the 
Juch?rnry: Four of these were structured according to a common-sense 
c]~ss1.ficat10n by factual ~nbjert ~atter: ,Yatc•rgate; noncompliance 
with snbpuenas:. Cambodian bombu~g; and personal finances. Article 
II, by contrast, IS a catch-all repository for other miscellaneous and 
unrelated pl'esidential offenses which ,,rere thouO'ht to have sufficient 
support among· Committee :\fembers to warrant i~clnsion. If this Arti
cle has any organizing principle at a1l, it is not a common factual basis 
but rather a common legal theory supposedly applicable to each speci
fied offense. 

The charge encompassed by Artie-le II is that the President "repeat
edly engaged in conduct" ,Yhich constituted grounds for impeachment 
on one or more of the following three legal theories. 

( 1) "Violating the constitutional rights of citizens," or 
(2) "Impairing- the due and proper administration of justice and the 

conduct of lawful inquiries." or 
(3) "Contravening the laws µ;o,-erning agencies of the executivL' 

branch and the purposes of the::,(' agencies." 

The Article then states, "This conduct has included one or more of the 
following," whereupon fiv(' eompletely disparate types of activity are 
alleged: 

(1) Attempt to misuse the Internal Revenue Serdce to harass politi-
cal opponents. 

(2) Warrantless wiretapping. 
(3) Authorization and maintenance of the "Plumbers.'' 
( 4) Failure to prevent subordinates from impeding inquiries. 
( 5) Interference with agencies of executive branch. 
Our opposition to the adoption of Article II should not be misunder

stood as condonation of the presidential conduct alleged therein. On 
the contrarv we deplore in strongest terms the aspects of presidential 
wrono·doing 'to which the Article is addressed. Howevpr, we could not 
in co~science recommend that the House impeach and the Senate iry 
the President on the basis of Article II in its form as proposed, because 
in our view the Artick is dnplicitous in both the ordinary and the legal 
senses of the word. In common usage, duplicity menns belying <?n.e's 
true intentions by deceptive wo~·~s; as a legal term of ar~, duphc1ty 
denotes the technical fault of nmtmg two or more offenses m the same 
count of an indictment.t "'\YP. submit that the implications of a Yote 

1 In criminal law an indictment is void for duplicity if it joins two or more separable 
charges in the same count. and the jury does not come to a unanimou;i v!!rdict as to each 
offense. United States v. Warner, 400 F. 2d 130, 735 (8th Cir.) cert. d~nied, 4-0 U.S. 930 
(1970): United States v. Bachman, 164 F. Supp. 898, 900 (D.D.C. 19u8). 

(427) 
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for or against Article 1I are ambiguous and that the Committee debate 
did not resolve the ambiguitit!S so as to enable the Members to vote 
intelligently. Indeed, this defed is symptomatic of a generic problem 
inherent, in the prncess of drafting Articles of impeachment, and its 
significance for posterity may be far greater than the substantive 
merits of the particular charges embodied in Article II. 

As a starting point for discussion, one might wonder why the five 
specifications of this Article were lumped together rather than being 
expressed in five separate Articles. The specifications are not bottomed 
in the same operative set of facts, nor were the presidential actions in 
question related· to one another as part of a common scheme or plan. 
Of course, it could be argued that any separate actions taken by a 
President are elements of the overall administration of his office and 
are thus loosely related. As a realistic organizing principle, however, it 
does not aid analysis to combine such widely disparate events as the 
wiretapping of National Security Council staff members in 1969 and 
the testimony of Richard Kleindienst during his 1972 confirmation 
hearings. Nor does the Article even suggest that there is a factual sub
ject-matter connection between the five specifications. It merely states 
that the President "repeatedly engaged" in certain "conduct." 

One must therefore look for an organizing principle in the three le
gal theories advanced in Article IL Parenthetically, 1t may be observed 
that if the Article had been restricted to the first three specifications 
{ discriminatory use of the IRS; warrant.less wiretapping; the Plumb
ers), a specific and possibly useful legal theory could have been es
tablished as a framework for analysis. These three alleged offenses all 
potentially involve Yiolations of individual rights guaranteed under 
the First Amendment, the Fourth Amendment, or both. The fourth 
and fifth specifications, however, do not fit within that framework. 
Consequently the legal theories applicable to the charges had to be 
so broadened that they are not useful as an organizing principle. For 
example, it is hard to understand why the fourth specification ( failure 
to prevent subordinates from impeding inquiries) is included in this 
Article at all, since it seems much more germane to Article I. 

,Ye submit that the recitation of legal theories, far from being an 
organizing: principle, was in fact a disingenous rationalization added 
as an afterthought in an effort to bind together the five unrelated spe
cifications. The r0al reason for collecting- those specifications in a single 
Article was purely pragmatic. It was correctly perceived that each of 
the firn charges, standing alone in a separate Article, might be unable 
to command a majority vote. The strategy was therefore adopted of 
grouping the various charges together under a single umbrella, in the 
hope that enough Members of the Committee, the House, and ulti
mately the Senate would be persuaded by one or another specification 
that the aggre1rate vote for Article II would be sufficient for impeach
ment all(l conviction. The superimposition of the three legal theories 
was n secondary strategem designed to make it more difficult for the 
.\rticle to be split, by subsequent amendment, into separate Articles. 

·wP do not take the position that the grouping of charges in a single 
Article is necessarily always invalid. To the contrary, it would make 
good sense if the alleged offenses together comprised a common scheme 
or plan, or even if they were united by a specific legal theory. Indeed, 
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even_ if there were no logical reason at all for so o-rouping the charges 
( as ~s true o:f Article II), the Article might still be acceptable if its 
ambiguous aspects had been satisfactorily resolved. For the chief vice 
o:f this Article is that it is unclear from its language whether a Mem
ber should vote for its adoption if he believes any one of the five charges 
to be supported by the evidence; or whether he must believe in the suf
ficiency of all five; or whether it is enough if he believes in the suf
ficiency of more than half of the charges. The only clue is the sentence 
which states, "This conduct has included one or more of the following 
[five specificatoions]". This sentence implies that a Member may-in
deed, must-vote to impeach or to convict if he believes in the suf
ficiency of a single specification, even though he believes that the ac
cusations made under the other four specifications have not been 
proved, or do not even constitute grounds for impeachment. Thus Ar
ticle II would have unfairly accumulated all guilty votes against the 
President, on whatever charge.2 The President could have been re
moved from office even though no more than fourteen Senators be
lieved him guilty of the acts charged in any one of the five 
specifications. 

Nor could the President have defended himself against the ambig
uous charges embodied in Article II. Inasmuch as five specifications 
are included in support of three legal theories, and all eight elements 
are phrased in the alternative, Article II actually contains no fewer 
than fifteen separate counts, any one of which might be deemed to con
stitute grounds for impeachment and removal. In addition, if the Pres
ident were not informed which matters included in Article II were 
thought to constitute "high Crimes and Misdemeanors," he ,vould have 
been deprived of his right under the Sixth Amendment to "be in
formed of the nature and cause of the accusation" against him. 

This defect of Article II calls to mind the impeachment trial of 
Judge Halsted Ritter in 1936. Ritter was narrowly acquitted of specific 
charges of bribery and related offenses set forth in the first six Articles. 
He was convicted by an exact two-thirds majority, however, under 
Article VII. That Article charged that because of the specific oft'enses 
embodied in the other six Articles, Ritter had ''[brought] his court 
into scandal and disrepute, to the prejudice of said court and public 
confidence in the administration of justice .... " 3 The propriety of 
convicting him on the basis o:f this vaque charge, after he had been 
acquitted on all of the specific charges, will long be debated.4 Suffice it 
to say that the putative defect of Article VII is entirely different :from 
that of Article II in the present cast>, and the two should not be 
confused. 

, The failure of the Committee to vote separately on each specification did a disservice 
not onl:r to the PresldPnt, but also to Members of the Committee. The undifferentiated vote 
for or against Article II obscured the Members' views with respect to particular specifica
tions and conveyed the impression that each J\Iember was convinced by all five specifications 
or b,: none of them. Slmllarl3·, If the Senate hail com·iete,l th,; President under Article II 
with.out voting sf'parately on Pach specification, it would be impossible to know upon what 
basis and for what oft'ense, the President was removed from office. 

, Proceedings of the United States Senate ,n the Trial of Impeachment of Halsted L. 
Ritter, 74th Cong., 2d Sess. nt 637 !1936). 

, In the Impeachment of Judge Robert Archbald in 1912. Article XIII reiterated In gen
nal t,>rms the charges spedfied in the ot',er twelve Artir-les. Archbsl<l's com·lction under 
this omnibus charge was less contro,•ersial. however, because he had already been found 
guilty on se,·eral of the specific charges. 
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A more relevant precedent may be found in the House debates dur
ing the impeachment of Judge Charles Swayne in 1905. In that case 
the House had followed the earlier practice of voting first on the gen
eral question of whether or not to impeach, and then drafting the 
Articles. Swayne was impeached in December 1904, by a vote of 198-61, 
on the basis of five instances of misconduct. 5 During January 1905 
these five grounds :for impeachment were articulated in twelve Articles. 
In the course of debate prior to the adoption of the Articles, it was dis
covered that although the general proposition to impeach had com
manded a majority, individual Members had reached that conclusion 
for different reasons. This gave rise to the embarrassing possibility 
that none of the Articles would be able to command a majority vote. 
Representative Parker regretted that the House had not voted on each 
charge separately before voting on impeachment: 

[W]here different crimes and misdemeanors were alleged it was the duty of 
the House to have voted whether each class of matter reported was impeachable 
before debating that resolution of impeachment, and that the committee was en
titled to the vote of a majority on each branch, and that now for the first time 
tht> real question of impeachment has come before this Honse to be determined
not by five men on one charge, fifteen on another, and twenty on another coming 
in generally and saying that for one or another of the charges Judge Swayne 
should be impeached, but on each particular branch of the case.' 

When we were asked to vote upon ten charges at once, that there was something 
impeachable contained in one or another of those charges, we have already per
haps stultified ourselves in the mode of our procedure ... : 

In order to extricate the House from its quandary, Representative 
Powers urged that the earlier vote· to impeach should be construed to 
imply that a majority of the House felt that each of the separate 
charges had been proved; 

At that time the committee urged the impeachment upon five grounds, and 
those are the only grounds which are covered by the articles, ... and we had 
assumed that when the House voted the impeachment they practically said that 
a probable cause was made out in these five subject-matters which were discussed 
before the House." 

Powers' retrospective theory was ultimately vindicated when the 
House approved all twelve Articles. 

If this episode from the Swayne impeachment is accorded any 
precedential value in the present controversy over Article II, it might 
be argued by analogy that the Committee's vote to adopt that Article 
must be construed to imply that a majority believed that all five speci
fications had been proved. Because the Committee did not vote sepa
rately on each specification, however, it is impossible to know whether 
those Members who voted for Article II would be willing to accept 
that construction. If so, then one of our major objections to the Article 
,vould vanish. However, it would still be necessary to amend the Arti
cle by removing the sentence "This has included one or more of the 
following," and substituting language which would make it plain that 
no Member of the House or Senate could vote for the Article unless 

'The five grounds were: false certification of expenses; private use of railroad car in 
possession of receiver ; failure to reside in judicial district ; and two cases of mal!c!ously 
punishing a lawyer for contempt of court. Like the five specifications in Article II, these 
charges were quite unrelated to each other. Therefore it is not surprising that Members 
varied widely with respect to which charges they considered to make out a case for 
impeachment. 

6 39 Cong. Rec. 810 (1905). 
7 Id. 813. 
• Id. 810. 
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he ':·as c~mvinced of the independent sufficiency of each of the five 
spec1ficat1ons. 

Ho~ven•r, there remains another and more subtle objection to the 
lumpmg together of unrelated charges in Article II: 

There is indeed always a danger when several crimes are tied together, that 
the jury will use the evidence cumulatively; that is, that although so much as 
would be admissible upon any one of the charges might not have persuaded them 
of the accused's guilt, the sum of it will convince them as to an.• 

It. is thus not enough protection for an accused that the Senate may 
choose to vote separately upon each section of an omnibus article of 
impeachment: the prejudicial effect of grouping a diverse mass o:f 
factual material under one heading, some o:f it adduced to prove one 
proposition and another to prove a proposition entirely unrelated, 
would still remain. 
:?:?. "Abuse of Powe1•" a.s a Theory of Impeachment of a PPesident 

Just as Article I is drawn from Section I of the .'.\Iajority staff's 
Summary o:f Information, entitled ''\Yatergate," so the allegations of 
.\rticle II are drawn from Section II o:f the Summary of Information, 
entitled ".\buse of Presidential Powers." Section II o:f the Summary 
of Information lists six "\Yatergate-related and seven non-"\Yatergate
related instances of alleged misuse of Presidential powers .• \ccording 
to the Summary of In:formation, "The issue in each of these areas is 
whether the President used the powers of his office in an illegal or 
improper manner to serve his personal, politir!al or financial interests." 4 

The sponsor of the proposed :form of Article II which was adopted 
by the Committee stated during the Committee debate that the Article 
was not a criminal charge, but that it recognized the President was 
subject to a "higher standard" than the criminal law .5 Another .'.\I ember 
supporting Article II stated that it ·would apply to an undertaking "to 
do somethmg legal for political or improp(•r purposes.'' 6 

It is respectfully submitted that allegations of "abuse of power'' fail 
to state a "high Crime and Misdemeanor" within the meaning of the 
Constitution. Abuses o:f power in general terms may han:> been the 
occasion for the exercise of the impeachment power in England in the 
Fourteenth and Sennteenth Centuries, during the great struggles :for 
Parliamentary supremacy; but "abw,e of power" is no more a high 
crime or misdemeanor in this country than "maladministration"
which was explicitly rejected by the Framers of our Constitution be
cause it was too "vague." 7 

It is a far-reaching and dangerous proposition, that conduct 'Which 
i.s in 11iolation of no known la11\ but which is considered by a temporary 
majority of the Congress to be "improper" because undertaken for 
"political" purposes, can eonstitute grounds for impeachment. "\Ye 
wonder whether the Majority ha,·e fully considered the implications 
of this concept in terms of the liability to impearhmrnt of an elected 
official, or a political appointee, or for that matter, by analogy, in terms 
o:f the liability of an electrd Member of Congress to e.xpulsion. 

5 HJC DPbates, 7 /29/74, TR. 809 
• HJC Debates, 7 /29/74, TR. 1063. 
1 See discussion abovP. 
• TJnited States v. Lot,wh, 102 F. 2d 3fi. 36 (2rl Cir.), cel't. clenled, '307 U.S. 622 (1939). 
• Summary of Information, p, 123 (emphasis addedl. 
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For Congress to impeach a President for an act which could not 
reasonably be known to be punishable when it was committed, howernr 
much Congress may disagree with that act, would meet the textbook 
definition of a bill of attainder or ew post facto law-both so hated hy 
the Framers of our Constitution that they were prohibited not only to 
the Congress but also to the States. (U.S. Constitution, Article I, Sec
tion 9, clause 3; Article I, Section 10, clause 1.) 

Have we slipped so far since the Eighteenth Century that we can 
no longer rely on our laws to tell us what is right and wrong? W11y is it 
now, suddenly, necessary to go outside those laws~ Blackstone wrote 
between 1765 and 1769 : 

An impeachment before the Lords by the Common of Great Britain, in Parlia
ment, is a prosecution of the already known and established latr, . . . being a 
presentment to the most high and supreme court of criminal jurisdiction by the 
most solemn grand inquest of the whole kingdom.• 

"\Voddeson wrote in 1777 : 
[Impeachments] are founded and proceed upon the law in bmnu! 

Joseph Story wrote in 1833, in this country: 
Impeachments are not framed to alter the la~v; but to carry it into more 

effectual execution.'° 

Why is it no.v necessary to impeach the President for conduct which 
is thought "improper"? "\Ve submit it is a violation of history and of 
our Constitution to do so. 

Entirely apart from the requirement of "high Crimes and Misde
meanors" contained in the Impeachment Clause of the Constitution, 
demands of fundamental fairness are also imposed by the Due Process 
Clause of the Fifth Amendment, which provides, "No person shall ... 
be deprived of life, liberty, or property, without due process of law.'' 
It is settled law that governmental action having an impact upon an 
individual's employment or employment pros}:ects affects not only 
"property" interests, but also the individuals "liberty" as well.11 

Under the dne process clause, the Yice of a formulation like 
''abuse of power" as the gravamen of allegedly impeachable offenses 
is its elasticity-it would be completely unmanageable as a standard 
even if the charge contained only one specification. It appears from 
the Summary of Information that t-0 use po.Yer "improperly'" for 
"political" purposes is an "abuse" of power, but what is the test for im
propriety? Does an action, otherwise lawful or proper, become pe1' se 
illegal or improper if it is motivated by a desire to discredit members 
of the opposition pa1·ty. by a desire to conceal politicall>· C'mbarrassin!,! 
information. by ''politieal"' considerations 1 

Like members of Congressional staffs, "\Vhite House staff members 
are exempt from the ~rohibition on certain forms of political activity 
by federal employees 1mposed hy the Hatch Ad.12 This fact ought to 

• 4 W. Blackstone Commentaries on tile Laws of England (1771) 256-57. (Emphasis 
added.) 

• 2 R. Wooddeson Law., of England 611, 612. (Emphasis added.) 
10 1 J. Story, Commentarica on the aonsNtution (3d ed. 1858) § 798. 
11 Greene v. McElro,,, 360 US. 474, 496-97 (1959·) ; McNeil! v. Butz, 480 F.2d 314, 320 

(4th Cir. 1973); Perry v. Si11derma11n, 408 U.S. 593, 597, 601 (1972); WW11er , •. Committee 
an Character and Fitness, :in U.S. 96, 10:\ (1963) ; In re Ming, 469 F.2d 1352 (7th Cir. 
1972); Bottcher v. State of Florida Dept. of Agric. anii Consumer Services, 361 J;'. Supp. 
1123, 1129 (N. D. Fin., 1973) ; Joi11t .'1nt,,Fascist Refugee Committee v. McGrath, 341 U.S. 
123,185 (1951) (Jackson, J., concurring). 

12 5 U.S.C. § 7324(d) (1). 
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~hed some light on the difficulty that Congress has perceived in the past 
m separating the political from the governmental functions o-f elected 
officials and those who senc directly under them. ,\s approved by the 
Committe(', moreornr Article II leaves unclear the Committep's view as 
to w:het.her the Pre~id~nt's _adion, in order to be impeachable. must be 
motn-ated by ,t cnmmal mtent, as argued above, by only an "im
proper" intent, or ,Yith particular rrferci1ce to Paragraph ( 4), by any 
mtent at all. 

Finally, it is difficult to understand how content can be given to 
terms such as ''abuse of pow1cr,'' or "improper" use of power, unless 
some attempt is made to determine the historical practice in prior Ad
ministrations in tlH' areas described by Article II-efforts to prevent 
leaks of national St'c1uity information, for example, or the general 
scope of activities conducted by the Central Intelligence Agency. No 
such meaningful comparisons were undertaken by either the Com
mittee or its staff during this impeachment inquiry. If the Con
gress may remoYe an elected President for conduct which is vio
lative of no known law. but is merely in ks Yiew "improper", and if 
the Congress refuses to consider what has been thought "proper" or 
"improper' in the past, but will address only the question of what 
now seems "improper" in the subjective Yiew of a temporary majority 
oflegislators, we ,vill have traded in the Constitution for new Articles 
of Confederation. 1Ye will haw establishrd a government essentially 
b~· one branch, not three'. 

B. HISTORICAL CONTEXT 

Proposed Article II represents ,an unwieldy agglomeration of al
leged abuses of power by President Nixon: efforts to procure discrim
inatory income tax audits, warrant.less wiretapping, covert activities 
of the "Plumbers", etc. In order to evaluate the gravity of these al
legations, it is instructive to compare them with certain historical in
cidents illustratiYe of the aJ.arming growth of executive power during 
the past forty years. 

Frustrated by the intransigent opposition of the Supreme Court to 
his Xew Deal legislation in 19))7, President RooseYelt-attempted, under 
color of the most transparently specious rationalization, to pack the 
court with additional Justices who would be more sympathetic to 
his politioal ideology. Late,· in his Administration the wartime emer
gency ,ms ill'rnkerl to justify the suspension of the constitutional rights 
of thousands of Japanese-Americans who ,vere interned in detention 
camps. It was also Roosevelt who, in 1940, initiated the practice of 
warrantless "national security" wiretapping which has been oarried 
on by each of his successors. 

President. Truman took tht' law into his own hands with his un
constitutional seizure of the nation's steel mills in 1952. His successors 
in office were responsible for the i1n-01Yement of the United States in 
a protracted but undeclared war in Sontheast Asia. 

During his first year in office, President Kennt>dy also inrlulge<l in 
an irresponsible militn,ry adventure. in C'nba. Later in his Adminis
tr-n.tion, the Department of Justice was used. many feel, for the im
propel' purpose of discriminatoTy harmssment both of certain labor 
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union leaders and of steel company executives who thwarted the 
President's economic policie,s. 

This eclectic catalogue of arguable abuses of power by recent Presi
dents is not intended to suggest necessarily that there are preced~nts 
for each of the specific instances of misconduct charged agamst 
President Nixon in proposed Article II. If President Nixon was guilty 
of misconduct justifying removal from office, no one would argue that 
he should have been spared simply because previous Presidents were 
not impeached for their similar excesses. Rather, these historical in
cidents are mentioned only to illustrate a point which is all too easily 
lost in the current preoccupation with President Nixon's alleged 
offenses: no President who attempts to make full use of the lawful 
po,vers of his office is likely to complete his term without having 
committed, even in good faith, a constitutional violation. The Presi
dent's duties and responsibilities frequently expose him to conflicting 
constitutional demands. In these situations he must choose either to 
act, knowing that any action may prove to involve a violation of the 
Constitution, or to refrain from acting, knowing that inaction
though technically not a violation of his oath of office-ma,y be the 
worst policy of all. 

To constitute ,an impeacha,ble offense, therefore, it is not enough 
merely to show a presidential violation of the Constitution ( or, in 
the jargon of proposed Article II, an "abuse of power" or failure to 
"take care that the laws be faithfully executed"). The critical ques
tion is whether the President's action was undertaken in good faith: 
whether he ,acted under color of law •and in furtherance of his con
stitutional duties as he honestly saw them. 

The phrase "national security" is presently in bad odor because of 
a widespread intuition that it has been too often unnecessarily in
voked as a talisman to justify otherwise indefensible, exercises of ex
ecutive power. Yet each of the presidential actions listed above, like 
many of those specified in proposed Article II, was undertaken for the 
avowed purpose of protecting the national security, in response to 
what the President perceived to be a legitimate milita,ry, economic or 
diplomatic impemtive. 

C. FACTUAL ALLEGATIONS 

Paragraph (J) 

. This paragraph charges the President with having endeavored to 
Yiolate the constitutional rights of citizens in relation to the official 
governmental activities of the Internal Revenue :SerYice in two prin
cipal ways: by obtaining confidential information from income tax 
returns, and by instigatinµ- tax audits and investigations on a politi
cally discriminatory basis. 
Ineffectual attempts 

This paragraph does not charge the President with actual misuse 
of the IRS. Indeed, no evidence before this Committee could support 
such a charge. Instead the President is charged with responsibility 
!or the unsuccessful attempts by his subordinates to achieYe allegedly 
improper or unlawful goals. 
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w·e think, however, that the majority gives too little thought to 
the potential implications in an impeachment proceeding of ineffectual 
efforts by presidential staff to execute presidential wishes. Because 
such efforts were unsuccessful. certainly the conclusion that the Presi• 
dent was seriously intent on, or interested in the misuse of the IRS 
is negated. GiYen the plenary pmvers of a President to manage, direct 
and control the operations of the executive branch of government, if 
he had desired an illegitimate goal to be accomplished, it would have 
been accomplished. As in pulling or pushing on a string, the ability 
of a President to succeed in accomplishing some affirmative objective 
is quite difl:'erent from his ability to prevent or qorrect subordinate 
conduct of which he is actually unaware. 

The case of John Dean's September, 1972 attempt to initiate IRS 
audits of 575 people named on a list of McGovern staff and contrib
utors illustrates the point. After John Dean had gh·en IRS Com
missioner Walters the list on September 11, 1972, and after Dean's 
alleged discussion with the President about the IRS on September 15, 
Dean did not make h'is second effort to influence IRS Commissioner 
Johnnie Walters to order the audits until September 25, ten days after 
his conversation with the President. The majority argues that Dean's 
second approach to Walters was a result of his conversation with the 
President. However, the rec'Ord fails to disclose any evidence that the 
President at any time followed up the matter with Dean, either di
rectly or through Haldeman or Ehrlichman. 

To us, this raises at the very least a serious question as to the degree 
of the President's true interest in the matter, one aspect of his men.':/ 
rea. Such a factor would be considered releYant in possible mitigation 
of punishment in an ordinary criminal proceeding. Since fitness for 
office is the ultimate question in all impeachment cases, the depth of 
the President's personal commitment to the achievement of some 
specific improper objective must likewise be held rele-rnnt to a deter
mination of the irniJeachabllity of his conduct relative to such im
propriety. The evidence of the President's interest and involvement 
in the "Enemies List" case is therefore exceedingly weak, and the 
m~jority is faced merely with John Dean's unsuccessful attempts to 
misuse the IRS. 

There is. of course, no question that Dean's attempts were unsuccess
ful. The Joint Committee on Internal Revenue taxation conducted a 
detailed and thorough investigation of the whole matter of the enemies 
list. The conclusion of that Committee's staff was as follows: 

The staff hns found .absolutely no evidence that audits of people on the Polit
ical opponents lists were on the average conducted more harshly than normal. 
(Joint Committee Report, 11) 

Established practice 01' custom., 
We also believe that the ('.,,ommittee's inquiry pertain1ng to the al

legations of this Par~graph was ·f8'.tally flawed. by our _failure to 
develop substantial evidence concer!1mg the routme: practices. ~.f the 
IRS, over a period of years spanmng several _1~rev1ous Adm~~1stra
tions, w'ith resp~t to the 1mp11:gement of_ poht1ca;I or other ~xtra
neous" considerations upon the mterpretat10n and 1mplementat10n of 
pertinent regulations ancl. statutory provis'ions. 
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Since the point we now make is one easily misunderstood, it bears 
some elaboration. "\Ve do not suggest as a general proposi'tion that the 
commission of clear-cut \·iolations of law by any President can or 
should be excused on the sole ground that similar offenses can be 
shown to have been committed by his predecessors. ,Ye do suggest that 
where the presidential conduct embodied in some enactment of posi
tive law, it is helpful, if not absolutely essential, to consider whether 
such conduct is rare or commonplace in attempting to place the con
duct outside the parameters of perrnissibl<' "use'' of presidential power. 

There is evidence in the record indicating that the operations of the 
IRS have not traditionally been held aloof from political considera
tions. For example, in his affidadt to this Committee former IRS 
Commissioner Randolph Thrower referred to the existence of a "Sen
sitive Case Report" which for years had 'been circulated ,Yithin the 
Commissioner's staff and also delivered to the Secretary of the 
Treasury. Thrower stated: 

I understand that customarily the Secretary of the Treasury would advise 
the President of any matters in the sensitive case report about which the Presi
dent, by reason of his otlicia-l dutie8 an((, responsibiEUies, should be advised. 
(Book VHI, 40; emphasis added) 

The emphasized phrase, in context, strikes us as being patently 
euphemistic. 

During 1972 it was IRS policy to postpone investigations involving 
sensitive cases until after the November elec'tions whenever possible. 
(Book VIII, 233) John Ehrlichman testified in executive session be
fore the Senate Select Committee that it was because he suspected 
IRS favoritism for Democratic National Chairman Lawrence 
O'Brien, as contras'ted with the pre-election audit policy toward Re
publicans, that he tried to move the O'Brien audit along. (Book VIII, 
224-25) 

In the light of the foregoing indications that IRS policy-makers 
were traditionally sensitive to political considerations, we think the 
Committee was under an obl'igation to make inquiry into the cus
tomary or routine practices of the Service in situations comparable to 
those with which this Paragraph is concerned. Had the Committee 
found-and we categorically do not assert it to be the fact,-that the 
specific instances of alleged attempted abuse of the IRS by White 
House. personnel in this Adm'inistration typical conduct of presiden
tial aides in other administrati'ons, the House might perceive. a need 
for appropriate remedial legislation to deal with the. problem pros
pectively without concluding that 'the President should be impeached 
for failing to put a stop to practices that had sprung up during the 
tenure of his predecessors. 
Repeated conduct 

Article II charges that President Nixon "repeatedly engaged in 
conduct viofating the constitutional rights of citizens." v\Te must point 
out, therefore, that with respect to only one of the. specific allegations 
made under this Paragraph-that involving the McGovern supporters 
list-is the.re any competent, credible evidence. from which the Com
mitt.oo could infer that the. Preside.nt actually kne.w of the nature of 
his aides' dealings with the TR8. "'c reject the notion that one such 
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in~tance in five-and-one-half years can fairly be viewed as "repeated" 
m1sc<?nduct, rat~er than as a genuinely iso]at{'d incident. We concede 
that 1f the Pres1dent we,re aware and approved of all of the question
able contacts of, say, Caulfield and D~an with IRS officials during the 
1971-72 period, it. would then be reasonable to argue that, through his 
subordinates and agents, the President had "repeatedly" sought to 
misuse the facilities of the IRS for purposes not sanctioned by Con
gress. As a matter of fact, however, we are satisfied that the evide.nce 
sin1ply does not support any such conclusion. 

The President's state of mind that government agencies had been 
neither "repeatedly" abused nor abused at all during his first term was 
strongly evidenced during his conversation \.vith Dean and Haldeman 
on the fate afte.rnoon of September 15, 1972: 

The PRESIDENT. We, we have not used the power in this first four years, as you 
know. 

DEAN. That's right. 
The PRESIDENT. We have never used it. We haven't used the Bureau and we 

haven't used the Justice Department, but things are going to change now. And 
they're going to change, and, and they're going to get it right-

DEAN. That's an exciting prospect. 
,The PRESIDENT. It's got to be done. It's the only thing to do. 
HALDEMAN. We've got to. 
>The PRESIDENT. Oh, oh, well, we've just been, we've been just God damn fools. 

For us to come into this •election campaign and not do anything with regard to 
the Democratic senators who are running, and so forth. [Characterizations de
leted] That'd be ridiculous. Absolutely ridiculous. It's not going, going to be 
that way any more, and, uh-

HALDEMAN. Really, Ws ironic, you know, because we've gone to such extremes 
to do every-You know, you, you and your damn regulations with

The PRESIDENT. Right. 
HALDEMAN. Everybody worries about, 
The PRESIDENT. That's right. 
HALDEMAN. a,bout picking up a hotel bill or anything. 
DEAN. Well, I think, we can, I think, I think we can be proud of the White 

House staff. It really has, 
The PRESIDENT. That's right. 
DEAN. had no problems of that-
The PRESIDENT. Well, that's right. (HJCT 10-11) 

This statement by the President indicates to us that at that moment 
he was considering an effort to make the agencies more politically 
responsive than they had bef.n. Musing over the question could not in 
itself constitute an impeachable offense, however, absent cle:ar and con
vincing evidence of his effort to implement. the idea in concrete terms. 

We note. also that in this eomment the President did not refer spe
cifically to the IRS. 

a. Endeavoring to Obtain Oo-nfidenti,a,l Tf¾JJ /nforrnation 
(i) The Presuient's authority to obtavn information.-Whiie we 

believe the evidence shows no extensive presidential involvement in 
Dean's and Caulfield's activities with respect to the IRS, it should be 
noted that the President himself has an absolute right of access to ta.."r 
returns and data of the Internal Revenue Service. Article II, Se.ction 
2 of the Constitution provides : 

The President . . . may require the Opinion, in writing, af the principal 
officer in e-aeh of the executive Departments. upon any subject relating to the 
Duties of their respective offices, .... 
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More specifi~ally, Section 6103 (,a) ( 1) of the Internal Revenue Code 
of 1954 provides: 

(a) Pu:BLIC RECORD AND INSPEOTION.-
(1) Returns made with respect to taxes imposed by chapters 1, 2, 3 and 6 

upon which the tax had been determined by the Secretary or his delegate shall 
constitute public records; but, except as hereinafter provided in this section, they 
shall be open to inspection only upon order of the President and under rules and 
regulations prescribed by the Secretary or his delegate and approved by the 
President. 

An opinion dated April 22, 1970 from the Chief Counsel of the IRS 
to Commissioner Randolph W. Thrower stated: 

... It is inconceivable that the President should be bound by rules and regu
lations [under Section 6103] in prescribing the circumstances or manner in which 
returns are to be disclosed to a member of his staff for his use. Since any such 
rules and regulations are subject to revision or modifkation by the Secretary at 
any time wtth the approval of the Pr.-sident, and the Secretary is the subordinate 
of the President appointed to serve at the pleasure of the President, it cannot be 
believed that he should be limited by the requirements of any such rules and 
regulations or that Congress so intended. 

.. • 
. . . To assume that a 'presidential request' must comply with such regulations 

assumes that the Secretary of the Treasury or the Commissioner of Internal 
Revenue could frustrate a request of the President for returns--in the face of the 
fact that the statutory provision says that they should be open for inspection on 
his order. 

The statute as I interpret it, and as interpreted by my predecessors, is not the 
source of the right of the President to inspect returns, but merely sets forth 
the manner in which returns may be made available to other persons without 
Presidential order. 

This opinion concludes as follows : 
... Thus, there would seem to be no question about the President's right of 

access to these returns through a designated member of his staff. While ... 
there is no legal requirement that such requests be written, the procedure you 
have followed requiring that all requests be detailed in writing is proceduran:v 
preferable to accepting oral requests! 

The general question of access to by a member of the President's 
staff apparently first arose in 1961 in regard to Carmine Bellino, who 
was then Special Consultant. to President Kennedy. In a memorandum 
of :.\farch 23, 1961 to the General Counsel of the Department of the 
Treasury from then IRS Commissioner Mortimer M. Caplin, the fol
lowing statement. concerning the legality of Bellino's inspection of 
returns was set. forth : 

On January 26, Mr. Bellino, Speci,al Consultant to the President, called at my 
office and requested permission to inspect our files on _______________________ _ 
and others. Although we had no precedent to guide us, we decided that ::\Ir. Bel
lino, in his capacity as a representative of the President, could inspect our files 
without a written request. This reflects the view that Section 6103 of the Code 
specifically provides that returns shall he open to inspection upon order of the 
President, and since Mr. Bellina's official capacity constitutes him the representa
tive of the President, the action taken i1< regarded as conforming to law. Based 
on this clecision, we permitted Mr. Bellino to inspect the files relating to _______ _ 
------------· Sinee that time we have also permittecl him to inspect tax returns 
and related documents pertaining to other persons." 

1 Th!finitlve opinion of K. Martin Worthy, Chief Counsel to Randolph W. Thrower. 
Commissioner. dated April 22. 1970. 

'Compare this opinion with the conclusion reached In a legal opinion dated April 9, 
1970, rendered to Mr. Lawrence F. O'Brien by former Commissioner Caplin wbieh 
appears In the [Congressional Record, April 16, 1970, S 5911-12], ' 
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Again in 1964 the offo::e of the Chief Counsel of IRS concluded that 
the Warren Commission was entitled to access to IRS returns on the 
basis .of Executive Order 111:m. which generally indicat{'d that all 
agencies and departments should furnish the Commission with such 
facilities, servicP, and cooperation as might be requested. The IRS 
opinion stated : 

... [I] i;;: axiomatic that in the exercise of power of his office the President 
is not required to personally take care of day to day details but may, in his dis
cretion, delegate certain functions to others .... Manifestly, Sec. 6103(a) (1) 
eould not have been (leisigned to require the Secretary or lli}( dPlegate and the 
President to prescribe and approYe rules and regulation;;: r('garding a personal 
inspection of return:;; hy the President. Such construction should apply equally 
to an inspection l>y the Commission acting for the President. 

Thereafter a question arose as to whether the \Varren Commission 
could publish the returns disrlosed to it. This resulted in a request by 
Sheldon S. Cohen ( then IRS Chief Counsel) to the Director of the 
Legislation and Rt_>gulations Division of IRS for his opinion as to 
whether the Commission had authority to inspect returns. The Legis
lation a.nd Regulations Dfrision advised Cohen by opinion of Septem
ber 24, 1964 that it concurred in the January 6, 1064 opinion of the 
Enforcement Didsion, reiterating that: 

... [T]he Commission is the "alter ego" of the President, and since there is 
no restriction on the President's authority to ini:;1}{'Ct tax returns, likewise tllere 
is no restriction on the right of the Commission as his "alter ego", to inspect tax 
returns within the scope of the Executive order. 

In light of the strong stand the IRS has consistently taken regard
ing the rig-ht of access of the President and his authorized repre
sentative.s to tax returns and other data of the service. it jg obvious that 
there is no illegality or impropriety involved in the receipt of such 
info:r,mation by authorized Wnite House sta.ff members pe1' se. If the 
receipts were not authorized, of course, ,ve would not view those 
actions by presidential subordinates as constituting grounds for im
peachment o:f President Nixon. 

(ii) Gerald Wallar:e report.-The l\fajori'ty Report charges the 
President with responsibility for the unlawful disclosure to a '\Vash
ington newsman of confidential IRS information 0oncerning a 1970 
tax investigation of the brother of Alabama GoYemor George '\Val
lace.3 It is conceded that the unauthorized disclosure occurred and that 
the information may have been disclosed by someone in the White 
House. Kevertheless, there is no competent crediblP evidence connect
inir the President to this "news leak." 

The only suggestion of presidentittl involvement in this matter is tt 
hearsay statement by the ex-vVhit<.' House employee who obtained the 
information from the IRS that Haldeman had said that the Wallace 
tax information was to be obtained at the request of the President. 
(Book VIII. 38). There is no evidence to indicate that the. President 
was involv1~d in the disclosure of the information to the newsman. 

Even if the hearsay statement. of the aide is credited, it is an estab
lished principle of IRS law and proeedure that the disclosure of tax 
information to White House aides is proper. Both the 'White House 

• Under 26 U.S.C. § 7213, the unauthorized disclosure of tax Information by any offieer 
or employee of the United States is prohibited. 
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staff member who obtained the information, and IRS Commissioner 
Randolph Thrower, who authorized releases oft he information to him. 
have stated in affidaYits given to this Committee that the disclosure 
of the information to the "White House was legal and proper. (Book 
VIII,38,40) . 

There is no evidence that the President received the report. There 1s 
no evidence that the President knew of, approYed, or had anything to 
do with the tra11,smission of information to the newsman. 

There is no evidence of any interference by anyone at the White 
House with the IRS investigation, or of any request with respect 
ther~to by any White House staff member, certainly not by the 
President. 

(iii) Other taw informatiou.-The majority also charges the Presi
dent with culpability for the acts of a member of ,John Dean's staft\ 
John Caulfield, who; from time to time in 1971 and 1!172 obtained con
fident.ial tax information about Yarious individuaJs from the IRS and 
on occasion attempted to have audits conducted. There is no evidence 
that the President kne,v anything about the a:cit,idt.ies of Caulfield. 

b. Endeavoring to Instigate Tax A. udit,~ 
(i) La1crenre O'Brie11.-The evidence establishes that during the 

summer of 1972. ,Tohn Ehrlichman attempted tog-et the IRS to investi
(!ate 'the possibility that Democratic National Committee Chairman 
Lawrence O'Brien had received large amounts of income which had 
not been reported properly. (Book VIII, 217-35) After IRS agents 
ha.d interviewed O'Brien and his returns were found to be in order, 
Commissioner Walters and his assistant met wit.h Shultz and agreed 
that the investigation should be closed, and they so infonned Ehrlieh
man. No other action was taken in the O'Brien case by the IRS. 

Evidence of presidential inrnkement in this episode is virtually non
existent. An affidarit bv the Minority C'onnsel to the Renate Select 
CommittPr statf's that he was told ovei· thP telephone by J. Fred Buz
hardt. a White House Special Counsel. that during the meeting: between 
the President and ,John DPan on September 15. 1972 Dean reported on 
the IRS investigation of O'Brien. It is on this third-hand hearsay alone 
that the ~fajorit:v wonld connect the Preside11t to the case. However, 
when Dean was interviewed bv this Committee',; staff. he said that he 
had no recollection of having discussed the O'Brien tax audit ,Yith the 
President on that or am· oth<>r occasion. Dean also stated that he wonld 
han, had no rea>1on to report on the O'Brien case since he was not 
involved in it and knew nothing of its details. (Dean intenie,,-. H.TC 
files.) Thus, there is no competent rvidence to connect the President to 
the O'Brien tax investigation. 

(ii) List of McG01,ern Bitpporter8.-The record before the Com· 
mittee suggests that on September 11, 1972 John Dean gave IRS Com
missioner ,Tohnnie ,v alters a list of McGovern supporters and reqnested 
that the IRS begin tax investigations of the individuals named on the 
list. Pursuant to Ehrlichman's instructions, Dean told ,valters that 
he had not been asked bv the President to have this done and that he 
did not know whether t l:ie President had asked the action to be nnder
taken. (Book VIII, 240) '\Yalters told Dean that compliance, with the 
request would be disastrous. Two days later, ,valters met with ,Shultz 
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and they agreed they should not comply with Dean's request. Shultz 
told .. Walters to do nothing with respect to the list and Walters put it 
in his office safe. (Book VIII, 275-79-) 

On September 15, 1972, the President and Haldeman were discuss
ing Dean: 

HALDEMAN. Between times, he's doing, he's ruoYing ruthlessly on the investiga
tion of McGovern people, Kennedy stuff:', and all that too. I just don't know how 
much progress he's making, 'cause I-

The PRESIDENT. The problem is that's kind of hard to find. 
HALDEMAN. ·Chuck, Chuck has gone through, you know, has worked on -the list, 

and Dean's working the, the thing through IRS and, uh, in somc cases, I think, 
some other [unintelligible] things. He's-He turned out to be tougher than I 
thought he would ... ( HJCTl} 

Shortly thereafter, Dean entered the room, and the conversation 
turned to a number of topics, chiefly matters related to the Watergate 
area. There is no mention of the IRS during the portion of the tape 
which ·was available to the Committee, but Dean has testified that dur
ing the last seventeen minutes of that meeting he, Haldeman and the 
President discuS$3d the use of the IRS. (Dean testimony, 2 H,TC 229) 
As Dean recalled the conversation, Dean told the President and Halde
man of his difficulty in getting ·walters to commence audits, and the 
President complained that Shultz had not been sufficiently responsive 
to White House requirements. (Dean testimony, 2 HJC 229; Book 
VIII, 334-36) 

Dean has testified that bPcans<> of this conv0rsation with the Presi
dent, he [Dean] again contacted ten days later ,Valters, but ,Valt0r'S 
still refused to co-operatl:'. (Dean testimony. 2 H,TC 250) 

In his testimony before this Committre, Dean was unable to reca.11 
precisely what he and the President discussed on September 15th re
garding Dean's meeting with Commissioner Walters four days earlier: 

::Ur. FrsH. It was my understanding that this morning, in resp0nse to :\fr. 
Doar, you said that at the time you met the President on the 15th, you told the 
President about your meeting with Mr. ·walter:s and, as I had you down here, 
you say "I related this to the President." 

')fy question to you is, Did you relate to him the specifics of why you went to 
:IIr. Walters and of the me!'tingwith :\[r. Walters? 

Mr. DEAN. I cannot recall 1vith specificity hou' much of that ma.ttcr wa.s raised. 
I just have this vivid recollection of the di;:.:cussion about Mr. Shultz' role and 
the fact that the ms was not performing and I think that the best evidence of 
that is obviously the tape. (Dean testimony, 2 HJO 311 ; emphasis added) 

Apparently, when Dean returned to see Commissioner ,valters on 
September 25, 1972 he did not indicate to ,Valfors that it was the 
President's wish that Dean make another attempt at getting the Mc
Govern list ·audits underway, even though on other occasions Dean 
had represented himself to be acting under direct presidential super
vision when that wo.s not actually the case,. (Kleindienst testimony, 
9 SSC 3564, 3575-76) Even if Dean felt that he was this time genuinely 
following presidential instructions, he may have continued to heed 
Ehrlichman's earlier pointed admonition that he should not tell Wal
ters that the President had anything to do with his visit. 

(iii) Segrnent of Bepternber 15,_19if tape.-Qn ~fay 28, 1974 the 
Special Prosecutor moved the Umted States District Court for the 
District of Columbia to turn over to the appropriate grand jury the 
last seventeen minutes of the ta.pe recording of the conversation among 
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Haldeman, Dean and the President on September 15, 1972. The Special 
Prosecutor alleged, in support of his motion, that that portion of the 
recording-which Judge John J. Sirica had earlier withheld from the 
grand jury after sustaining a particularized claim of executive privi
lege by the President-was relevant to alleged White House eff?rts to 
abuse and politicize the IRS, including the unlawful attempt m Au
gust 'alld 1September of 1972 to instigate an IRS investigation of Law
rence O'Brien. 

On July 12, 1914 Judge Sirica granted the motion as to that portion 
of the conversation occurring between approximately 6 :00 and 6 :13 
p.m., but his order was stayea pending appeal by the President. [So 
far as we are presently informed, the grand jury and the Special 
Prosecutor have not yet received this segment of the tape recording.} 
On June 24, 1974 this Committee issued a subpoena to the President 
for tapes, dictabelts, memoranda and other records of this portion of 
the conversation, 'but President did not furnish any such materials to 
the Committee before leaving office. 

Standing alone, Dean's testimony before this Committee that the 
President told him on September 15, 1972 to come back to the Presi
dent if Dean had any problems with Shultz over the IRS audits, so 
that the President could "get it straightened out" (Dean testimony, 
2 HJC 229) could, if true, be taken as evidence only of some "tough 
talk" among copa.rtisans during an election campaign, taking place in 
the privacy of an office where such talk is cheap. The late Stewart 
Alsop once, with characteristic insight, commented upon the abundant 
evidence produced during the 1973 hearings of the Senate Select Com
mittee that CRP and the White House were inhabited by a personality 
type which Alsop labelled-without benefit of the W11ite House trans
cripts-the "phony tough:" people like Dean who were given to dis
plays of bravado, arrogance and insensitivity to the rights of others 
because they seemed to feel that such attitudes were expected of them! 

The Haldeman comment to the President at the beginning of the 
recorded September 15th conversation-"Chuck, Chuck has gone 
through, you kno1v, has worked on the list, and Dean's working the, 
the thing through IRS ... " (H,JCT 1)-provides evidence of Presi
dential knowledge that 8ome political use of the IRS was contemplated 
hy his aides, however. which simply cannot be ignored. Taken together, 
the Haldeman remark and the Dean testimony before this Committee 
make it reasonable to infer that the thirteen-minute segment of the 
September 15, 1972 tape recording which both we and the Special 
Prosecutor have been seeking to obtain from either the White House or 
,Judge ,Sirica may: indeed, contain additional evidence damaging to 
Mr. Nixon. 

We think. however, that the appropriate response of the Committee 
under these circumstances was not to accept the word of a witness
Dean-who has been demonstrated to he of doubtful credibility (See. 
for example, the evidence in Book III, 415-26, relating to ·Dean's 
possible perjury concerning his disposition of certain notebooks taken 
from Howard Hunt's '\Vhiite House safe on 'the evening of June 19, 
1972.) Rwt,her, we believe that the President should have been ac-

• Ne11:su;eek, September 10, 1973, p. !H •. 
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cor~ed a presumption of innocence as to each and every allegation 
agamst him and that, lacking evidence to corroborate Dean's assertion 
that the President had instructed him to go back to f'ommissioner 
Walters in an effort to get the McGovern list audits instituted, the 
Committee should not have voted to recommend impeachment on the 
basis of this allegation under Paragraph ( 1). 

Our view, of course, is readily subject to change if additional rele
vant evidence, such as is suspected to be contained on the thirteen
minute Sept.ember 15, 1972 tape segment, should come to light. 
Whether or not Dean's efforts to procure a,udits of the McGovern 
supporters violated positive law, they were reprehensible. If the Presi
dent, did, in fact, count.enan<:e such activity on the part of his own 
White House counsel, it might then be appropriate for the House, and 
the American people, to consider him liable to censure, even if such 
conduct, as an isolated event, did not render the President liable to 
impeachment.. 

Paragraph (f) 

The gravamen of the charge in Paragraph (2) is that the President 
misused the Federal Bureau of Investigation, the Secret Service, and 
other personnel from the executive branch, to carry out at his direction 
the unlawful electronic surveillanee of citizens. Paragraph (2) refers 
in particular to the authorization, execution and concealment of the 
so-called 1969-71 wiretaps; the surveillance of Joseph Kraft in 1969; 
the surveillance of Donald Nixon in 1970; the investligation of Daniel 
Schorr in 1971; and the Huston plan. These incidents are individually 
analyzed below, except for the Schorr investigation which does not 
appear even colorably to have constituted an unlawful or otherwise 
improper action. 

a. The 1969-71 Wiretaps. 
The 1969-71 wiretapping program, and the applicable statutory and 

constitutional law, are treated at great length in the Minority Memo
randum of Law and the Evidence. Because the facts of the case are 
presented in detail in tha't document,5 no factual summary will be 
reiterated here. With respect to the allegation that 1969-71 wiretaps 
constituted grounds for impeachment, we believe that the following 
points have not received the attention they deserve. 

(i) "Leaks" as a Justification /01' 1Vfretapping.-Not eYery leak of 
classified information, to be sure, represents a bona fide threat to the 
national security. The 1969-71 wiretapping program, though trig
gered by William Beecher's article of May 9, 1969 about the Cam
bodian bombing, was really a response to a whole series of news 
articles based on leaks during the spring of 1969. Kissinger has 
described the effect of these leaks as follows : 

During this period, policies were being considered which would establish the 
fundamental approach to major foreign policy issues such as the United State;s' 
strategic posture, Strategic Arms Limitation Talks (SALT), Yietnam and many 
other national se<'Urity issues. Because of the sensitive nature of these matters, 
the secrecy of each was of vital importance and the su<·(-.,ss or failure of each 
program turned in many instances upon the maintenanc.- of th.- necessary secu
rity. These leaks included discussions of National Hecuritr Council deliberations, 

o :\Iluority Memorandum on Facts and Law, "Abuse of Presidential Po"!l•ers, Wiretaps." 
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intelligence information, negotiating positions and specific military operations. 
In several cases, significant consequences resulted from these premature releases 
of internal policy deliberations. In addition, the release of such classified infor
mation had obvious benefit for tlle potential enemies of tllis country. Of particular 
concern to the President ,Yere news leaks which occurred from early April until 
June 1969, involving Vietnam policy, strategic arms and the Oldna,Ya reversion.• 

The :first leak was reflected in articles published in the New York 
Times on April 1 and April 6, 1969 indicating that the United States 
was considering unilateral withdra,rnl :from Vietnam. Kissinger stated 
that these disclosures were "extremely damaging" in that they "raised 
a serious question as to our reliability and credibility as an ally" and 
"impaired our ability to carry on private discussions with the North 
Vietnamese." 7 

The second leak ,vas the basis for an article o:f May 1, 1969 in the 
New Y O?'k Tirne8 reporting the five strategic options under study for 
the SALT negotiations; these options were published before thet were 
considered by the NSC. Kissinger said that this disclosure '\Yas' of the 
most extreme gravity" because it revealed the apparn1t inability of 
U.S. intelligence to assess accurately the Soviet missile capability; and 
because it "raised serious questions as to the integrity of the USIB and 
created severe doubts about our ability to maintain se.curity ... " s 

The third leak aJlegedly resnltoo in Beecher's May 9, 1969 article 
revealing the air strikes in Cambodia. This article had "obvious ad
verse diplomatic repercussions," according to Kissinger, and raised 
"a serious question in the mind of the President as to . . . whether in 
the future he could make critical fnreign policy decisions on the basis 
of full and :frank discussions." 9 

The fourth leak prodim.>,l a New York l'imes article of ,Tune 81 1969 
reporting that the President had det<'rmined to remove nuclear weap
ons from Okina,vi in the upcoming negotiations 'With ,Japan over the 
reversion of the island. This decision had not yet been formally com
municated to ,Japan. Kissinger stated that this article compromised 
negotiating tactics, prejudiced the government's interf'sts, and com
plicaled onr relations ,vith Japan; and that it "clearly preempted 
any opportunity ,ve mjght have had for obtaining a more favorable 
outcome" from the negotiations.10 

The fi:fth leak was the foundation for articles on ,June 13 and 4, 1969 
in the W aslihlgton E,re11i11g StaT and the New York l'imes reporting 
the President's derision to begin withdravring troops from Vietnam 
before this decision had been conrnmnicated to the South Vietnamese. 
Kissinger characterized these disclosures as "extremely damaging with 
respect to this Government's relationship and credibility with its 
allies." 11 • 

(ii). liistorical Prececlent.-The argument has been advanced that 
no reliance can be plac<'<l on the warrantless wiretapping carried on 
b:1; the Department of ,Justice. between 1940 and 1968, because these 
wnetaps were in violation of § 605 of the Federal Cornmunications 

0 /ilta.tement of Information /ilubm.-ittc,i on Behalf of PreBHlent Nixon, Book IV 143-44. 
1 Ill. 145. ' 
• Ir!. 171-72. 
• Itl. 165. 
30 lfl. 182. 
' 1 [11. 159. 
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.\ct of 1934:.12 In a sense, though, whether or not the prior practice 
of th~ Department of ,Ju~tice was technically legal is academic. The 
practice ':·as contmued unmternipteclly and virtually unchallenged for 
nearly tlurty years, under five Presidents and their .Attorneys Gt'neral. 
Under these, circumstances it would be too nrnch to expect President 
~ixon to challenge the legality of the im·estigative technique he be
heved proper and necessary. Moreover, Title III of the Omnibus 
Crime Control and Safe Streets Act of 19fi8 had recentlv been enactNl 
and on its face appeared to represent a relaxation of the earlier statu
tory prohibition of wiretapping. 

(iii) Title /II.-The majority opinion in the Eeith case clearly re
jects the proposition that a warrantless national security wiretap must 
first satisfy the criteria of 18 U.S.C. § 2511 ( 3) and then be judged ac
cording to Fomth Amendment standards. Rather, when the President 
or the Attorney General deems electronic surveillance to be necessary 
for one of the reasons listed in § 2511 ( 3), Title III no longer has any 
application at all. Nothing in ,Justice Powell's opinion suggests that 
judicial review is or should be available to inquire into the soundness 
of the President's determination. 

If we could accept the Government's characterization of § 2511 (3) as a con
gressionally prescribed exception to the general requirement of a warrant, it 
would be necessary to consider the question of whether the surveillance in this 
case came within the exception. . . . But . . . we hold that the statute is not 
the measure of the executive authority asserted in this case. Rather. we must 
look to the constitutional powers of the President.13 

,Justice PowelJ quite properly assumed that. the President would not 
abuse his pmver thus to withdraw :from the ambit of Title III cases 
,Yhich bore 1io relation to national or domestic security; and if an 
abuse of this sort eYer took place, the Fourth Amendment would 
render unconstitutional what the statute could not touch. 

Nor can it lw argued that§ 2517 applies to warrantless wiretaps, and 
thus governs the uses which were made o:f the 1969-71 wiretaps. The 
phrase, "by any means authorized by this chapter'' dearly does not 
contemplate wanantless wiretaps as an authorized means. It could 
be argued, of course, that even a warrantless wiretap was "authorized'' 
by §2511(3). That section also states, howe\·er, that "nothing con
tained in this chapter ... shall limit the constitutional power of the 
President to take such measures as he deems necessary " ( empha
sis supplied). 

,. However, the more modern view reaches n eontrary interpretation of § 605 in eases 
which Involve the national security. Unitea States v. Butenlw, 494 F, 2d 593 (3d Cir. 
1974), for example, the court held t11at not only the interception but also the divulgence 
Wl\S permissible under § 605. wllere thP wiretap was conducted in tbe foreign at!airs 
field pursuant to Executive order. (494 F, 2d at 598). Nardone was dl~tlnguished because 
It im·oh·ed the routine investigation of domestic crlmi11als as opposed to foreign intelli
i.ence gathering. Coplon, a celebrnte,1 PRpionnge case, was rPjected ns authority because 
thr court in that case (Judge. Lenrned Hand wrote the opinion) ne,·er nddressed the 
11reclse question raised in B1tte11ko, The court drew attention to thP fact that there was 
\'irtually no discussion in Congress of snch a Hituation under § 605. 

The absence of leg!s1ative consideration of thP issue doe~ suggest that Congress 
may not have intended § 605 to reach the situation presented in the present case. 
{Id, 601). 

'.L'he opinion concluded that the legislators simply did not consider the possible eft'ect 
of § 605 in the foreign n:frairs field, !l!}d that the statute ,must therefore be read so as 
not to interfere with the President's var1011s foreign powerij. 

11 Unite<l States v. United, States District Oo11rt,. 407 U.S .. 297, 308 (1972). As the court 
observed in Unitea Staes v. Butenko, 494 ~' 2d 593. 600 11. 25 (3d Cir. 1974) : 

With the passage of the Omnibus Crime Control and Safe Streets Act of 
1968, it appears that the only limitntlons on the Pre><i<lent's authority to engage 
in some forms of electronic 8lln·elllance arc those set forth in the Constitution. 
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(iv} Exception to Fo·w·th Arnen£lment Warmnt Requfrement.
The. decision of the Supreme Court in Keith does not apply to the 
1969-71 wiretaps, because that case was not decided until 1972. Dur
ing the period in question there ,yas very little applicable case law to 
,·d1ich the President could look for guidance. Indeed, as of May 1969 
none of the lower courts had addressed the question whether the 
Fourth Amendment permitted an exception to the warrant require
ment in wiretap cases involving national or domestic security.11 The 
first case which dealt with this issue ,vas United States v. Br01.011, 
317 F. Supp. 631 (E.D. La. July 1970) aff'd, 484 F. 2d 418 (5th Cir. 
J 973), which upheld the validity of the warrantless wiretaps: 

'£he surv(>illance as here in question should be declared lawful on the ground 
that they were authorized by the PresidN1t or the Attorney General for the PU"· 
pose of national security.'" 

This proposition laid down in Brown has not been a,ffected by subse
quent decision except to the extent that Keith limited the scope of 
"national security'' matters to those which have. a "significant connec
tion with a foreig11 power, its agents or agencies." 16 

Even if that limitation were retrospectively applied to the case 
of the 1969-71 wiretaps, they ·would meet the test of a, "significant 
connection." For the effect of disclosure of classified information in 
the news media and its transmittal to some foreign power for subse
quent use against this country is clearly c-qui n1.1ent to the effect of the 
operations of a foreign intelligence service. vVhether the information 
is leaked to the newspapers or covertly transmitted to a foreign agent 
is immaterial, since the result is the same in both cases. 

In any event, as of 1969-71 the Keith distinction betY,een national 
and domestic security had not been authoritatively formulated. The 
,viretapping program initiated by the President may have raised.con
stitutional issnes, but in that event he deserved to have his actions 
tested in the Supreme Court. It would be an abuse of the impeach
ment power to impeach the President for a decision made in good 
faith, where circumstances of compelling urgency favored a program 
·whose constitutionality ,.,,.as not questioned by clear authority. 

Reliance on the principles which justify warrantless searches can 
be misleading if those principles are applied indiscriminately to the 
case of national security wiretaps. In the 1969-71 wiretaps there was 
admittedly no urgent immediacy, such as exists in a search incident 
to an arrest; the dl'lay i11Yol ved in obtaining a con rt order was not a 
factor in the President's decision. In Yiew of the fact that the need 
for electronic surveillance arose because of leaks of confidential infor
mation by govemment officials, it is understandable that the Presi
~ent was anxious Jest the effectiveness of the wiretapping program 
itself should be compromised bv further leaks. His decision not to 
apply for com~ orders _was therefore justified by his realistic fear that 
the purpose of the wiretaps would be frustrated unless their very 

u Unite!l States Y. Sto,ie, 305 F. Supp. 75 (D.D.C. September 1969) and U1litea ~tates 
Y. Olay, 4,30. F. 2d 165 (5th Ci~ . .Tuly 1970) are admittedly not on point because in both 
cases the wiretaps antedated Irntz, so the Fourth Amendment was inapplicable. 

1• :n,7 F. Supp. at 535 . 
. '? Unite(! States v. Un,terl States Dist,•ict Court, 407 U.S. 297, 309 n. 3 (1972). OJ. 

l ,,,te<l States v. 1Iute11l;o, 318 F. Supp. 66 (D N .. J. 1970). aff'd, 494 F. 2d 593 (1974); 
United States v. HojJ1nan. 334 F. Supp. 504 (D.D.C. 1971) ; Unite!l States v. Dellinger, 
472 F. 2<1 340 (7th Cir. Hl72); Zweibo1> Y. Mitchell, 363 F. Supp. 936 (D.D.C.1973). 
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,ex~st{>nce was known only to a handful of tmsted subordinates: 
:\I1tchell, Kissinger, Haldeman and his administrative assistant, 
Ehdichman, Hoover and a :few other top F.B.I. officers. 

( v) Reasonableness of the "Search": Probable Ociuse.-A wiret11p 
cannot be initiated, with or without a warrant unless there is "prob
able cause." In the ordinary criminal context this phrase means prob
able cause to believe that the suspect has committed, is committing, 
or is about to commit a crime. \Vt• wonlcl call attention to 18 U.S.C. 
§ 703, entitled "Gathering, t,ransmittiug, or losing defense informa
tion." Section 793(cl) provides heavy criminal penalties for anyone 
who, "lawfully having possession of ... any . . information re
lating to the national defense, which information the possessor has 
reason to believe could be used to the injury of the United States or 
to the advantage of any foreign nation, willfully communicates . . 
the same to any person not entitled to receive it . " Section 793 ( e) 
refers to any one who, "having unauthorized possession of . . . 
any ... information relating to the national defense," etc. Daniel 
Ellsberg was indicted under both subsections, and both subsections 
are relevant here. 

Furthermore, in the case of a search which is not undertaken £or 
purposes of criminal prosecution, the probable cause requirement need 
not be the same as the criminal context: 

The standard [of probable cause] may be modified wllen the government 
interest compels an intrusion based on something other than a reasonable belief 
of criminal activity." 

In the case of non-criminal administrative searches, for example, spe
cific probable cause is often not determinable, and no warrants for this 
type of search could issue if the traditional showing of probable cause 
were required.18 Likewise, in the case of wiretaps initiated for the 
purpose of intelligence gathering rather than criminal prosecution, 
it is reasonable to take into account the function of the "search" in 
applying a standard of probable cause. 

During the course of the 1960-71 wiretaps SHenteen persons were 
placed under electronic surveillance. Seven of these persons were em
ployees of the National Security Council (Halperin, B, 0, C, I, L, 
and K); two were State Department officials (A and H); and one was 
at the Department of Defense ( General Pursley) . All ten had access 
to the classified information which was leaked, and it is therefore 
beyond argument that sufficient probable cause existed t9 justify the 
surveillance of these persons. 

Four were newsmen, at least two of whom (Beecher and D) were 
known to have published newspaper articles, based on leaks, which 
were extremely chunal,!:i11g to the effectiveness of F.S. foreign policy 
initiatives. The other two newsmen (M and P) ,rnre kno,Yn to have 
frequent contact "·ith Sm·iet-bloc personnel; though perhaps not in 
itself a sufficient reason to justify wiretapping, this fact must be 
considered as an aggravating factor under the> circumstances. 

With respect to the three remaining persons ,Yho were wiretapped 
(vVhite House. staff members E, F, and ,J), it is true that none of 

11 United States v. B1ttenko, 494 F. 2d :i9:l, 606 (3d Cir. 1974). . 
'"E.g., Ad<1m8 v. Williams. 407 U.S. 143 (1972): Camara v. Jl,fitnicipal Court, 387 U.S. 

5213 (1.967), 

37-777 0 - 74,. 29 
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them had direct access to classified :forei()'n policy information. It is 
possible, howeYcr, that any one o:f these persons might haYe ina~yer
tently come into possession o:f this type of information simply iby virtue 
of their close contact with other "White House personnel. For example, 
E was an aide to ,John Ehrlichman, one of the President's closest con
fidantes. In any event, even if there was not a sufficient showing of 
probable ca.ust~ to justify wiretapping these three persons, the entire 
wiretapping program cannot be condemned simply because of an in
advertent and g·ood faith error in judgment with respect to two or 
three of the seYenteen persons who ,rnre placed under surveillance. It 
is appropriate to krep in mind that the decisions as to which persons 
should be ·wiretapped were made, for the most part, in the context of an 
emergency situation. 

It should ·also be reca1Jed that in each of tlw seventeen cases the 
decision to place a wiretap was re,·iewed by F.B.I. Director Hoornr and 
specifically authorized by ~\.ttonwy General Mitchell. Both of these 
men were better qnalifird than the President to judge the legality of 
a particular ,yiretap, and the• President properly relied on them to 
m1rn him if there was not a sufficient ll'gal basis for one of the sur
veillances. 

( vi) Reasonableness of the "8ea1'ch": l)umtion of ·w-i:retaps.
There is 110 denying that the 1969-71 wiretaps, by and large, were 
maintained for longcr periods of time than is customary in the case 
of ordinary criminal invPstigations. However, the wirl'tapping .rro
p:ram was 110 ordinary criminal hn-estigation; it "'as undertaken in 
response to a, st'1fous ai1d ongoing threat to the national security. "\Vhen 
it Title III wiretap is nsecf as a weapon against organized crime, be
cause of the inherent nature of the activity being monitored the wire
tap will usually achieve its objecth·e or pro,·e unsucct'ssfnl withiii. a 
relatively short tinw. The opposite is apt to be trne of intelligence 
surveillance, "·hos0 purpose is not simply to accumulate a critical mass 
of incriminating eddence snffici.ent to obtain an indictment. One of the 
major purposes of the 1960-71 wiretaps, in President Nixon's ,vords, 
was to "tighten the secnrity of highly sensitive mate1·ials. '' 19 This is an 
objectirn which can never be completely achieved; rather its is a con
ti~rnous process. Viewed in this light. the lengthy duration of the 
,nretaps may be regarded as a rational and justifiable means to,"Y'ard 
that end. 

( 1.•ii) Reasm1able1W88 of the "8em·ch": b1te1·ception of Innocent 
Oonversettions.-It may also lw trn<' that the Ul69-71 wiretaps intt'r
cepted ·a number of emn-ei-sations ,vhich tnmed out to be irrelevant or 
innocent. Again, this was not an ordinary criminal inwstigation. For 
examp~e, a t)J)~C?,l Title III wiretap migh~ have to do with_gamb]~ng or 
narcotics act1nhes. In cases of that sol't, 1t can be detennmecl without 
great difficulty ·whether a partieular conversation does or does not 
lll:'OlYe the criminal conduct. under investigation. Hy contrast, a sur
Ye1llance whose purpose is to g-ather intelligence must be attentive to 
m~ny d<'tails of c011Ye1·satio11 which, on their face, have nothing to do 
,nth the subject of the "search''. Subtle nuances of meaniiw or inflec
tion which ":onld not constitute admissible e,,idence at ·a cri~ninal trial 

•• Statement of Infonnation, Rook YII, 147. 
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may provide vital clues toward the resolution of a national security 
problem. 

Furthermore, even in criminal cases the courts have differed widely 
as to the seriousness of a failure to minimize the interception of irrele
vant conversations. Some courts ha Ye held that it requires the exclusion 
of all the wireta,p evidence, whether relevant or not; 20 other courts 
have ~xclndcd only the wrongfully seized conwrsations,21 ·while the 
excesSive interception of irrele\-ant conn'r-sations is nnconstitutional 
nnclerBergei' v. Z\Tew York, it may be doubted whether this abuse is of 
comparable gravity to the failure. to obhtin a warrant. In short, this 
defect of the 1969-71 wiretapping program is not sufficiently impmtant 
to warrant the removal of a President from office. 

(viii) Vse of Wfretap lnforrnation.-Much has been made of the 
fact that in a ha.ndfnl of isolated instances the wiretaps yielded infor
mation which was of incidental political usefulness to the President. 
This has not been shown to be anything more than an accidental 
by-product of surveillance undertaken for a different and proper 
purpose, nor can such a showing be supported by the facts. 

The ·wiretapping program has a1so been criticized because the 
identi-ty of the source of the leaks was not disco,·ered, and because no 
prosecutions or pe1-sonnel actions were taken as a result of info11nation 
generated by the wiretaps. Bnt these conclnsions do not necessarily 
follow from the facts, nor do they hold any significance even if true. 
The objective of the wiretapping program was not to prodde the basis 
for criminal prosecutions nor en•n to bring about the remornl of un
trustworthy government employees, but rather to tighten the security 
of classified information. Three NSC staff members (Halperin, L, and 
0) resigned while the,y \Yere under snrwillance; one or more of these 
persons may have been the source of the leaks, in ·which case an objec
tirn of the wiretaps would ha Ye been acc0111J)lished without any visible 
gonrnmental action.22 Similarly, informat10n yielded by the wiretaps 
may haYe resulted in the institution of new proceclm·es designed to 
improrn secnrity; this result would not be highly visible either, but 
would nonetheless vindicate the nsefn1ness of the suneillance. 

It has been asserted that there could have been no proper purpose 
for wiretapping Halperin and L after May, 1970, since the govern
ment would not ham been able after that elate to take personnel action 
or to bring criminal prosecution a~ainst them. It is not necessarily 
true, however, that these ex-NS(: employees could not have been 
prosecuted on the basis of evidence obtained through the warrantless 
wire:taps. H the wiretap ,Yas justifiable for the purpose of protecting 
classified information against foreig:n intelligence operations (if, for 
C'Xample, even after leaving the NSO Halperin and L still possessed 
<:>ertain secret information), then some courts ha Ye suggested that 
incriminating evidence obtai1wcl incidentally in the course of the sur
veillance is admissible at a criminal trial: 

Since the primary purpose of theRe searcheR is to secure foreign intelligence 
information, a judge, when reviewing a pa1-ticular search must, aboYe all, he 

"'Jil.g., United States v. Scott, :JSl F. Supp. 23:J (D.D.C'. 1971). 
21 E.g., United States\', King, 335 F. Snpp. 523 (S.D. Cal. 1971). 
22 Indeed there is substantial e-rldencP that O did not vol11ntarlly resign, but was dis• 

missed. For example, in an intercepted conversation he menti<1ned that his employment on 
the NSC staff was being terminated becnuse he had been seeing reporters. (Statement of 
Information·, Book VII, ,X7.1, unpublished). 
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assured that this was in fact its primary purpose and that the accumulation of 
evidence of criminal activity was incidental."' 

(iw) Oonoealment of the Wfretap .Reoords.-The allegation that 
President Nixon ordered the records of the 1969-71 wiretaps not to be 
entered in the FBI indices is based on the following excerpt from 
an internal FBI memorandum of May 11, 1969: 

Haig came to my office Saturday to advise me the request [for wiretaps on 
Halperin, Pursley, B, and 0] was being made on the highest authority and 
involves a matter of most grave and serious consequence to our national security. 
He stressed that it is so sensitive it demands handling on a need-to-know basis, 
with no record maintained."" 

As evidence of what the President may have ordered, this statement 
is hearsay upon hearsay. Furthermore;it is wholly ambignous. First, 
it is not clear whether "the highest authority," which may be under
stood to refer to the President, is meant to g-overn the second sentence 
as well as the first. Second, even if the President had directly ordered 
the FBI "to handle the case on a need-to-know basis, with no record 
maintained," this would not j11stify the conclusion that he intended 
the FBI to act in dereliction of its leg:al duty to maintain such wire
tap indices as are necessary to supply logs of conversations to the 
courts in Alderman "taint" hearings. The President may not eYen have 
been aware of this duty, much less what specific procedures (the 
ELSUR index) were customarily employed by the FRI to discharge 
the duty. These are the responsibilities of the Director of the FBI, 
on whom the President properly relied to carry out his orders in an 
appropriate and legal manner. 

The failure to maintain records of the wiretaps on tbe FBI indices, 
and the subsequent retrieval of all the 1969-71 wiretap records from 
the FBI, haYe been cited as evidence of the President's awareness 
that the wiretapping program might be illegal. This inference is re
butted, however, by a more com11el1i11g inference, that the President's 
actions had an innocent motivation. v\Thatever his precise instructions 
to Haig may have been the President ,n1s understandably anxious to 
take aH appropriate measures ,d1ich would ensure that the existence 
of the wiretaps would not, through leaks, become knmm to the very 
persons on whom the surveillance had been placed. The recovery of t:l1e 
wiretap records from the FRI in ,Tn1y 1971 was motivated hy the alle
gation of William Snllirn,n, Assistant to the Director, that Director 
Hoover intended to use those records for an improper pnrpose."° No 
doubt the President was skeptical about this alle~ation, but felt that 
no harm would be clone by taking prophylactic action. 

(w) TermJnaNon. of the Wiretaps.-All of the wiretaps still in 
force, of ,,hich there were nine, were terminated on February 10, 
1071. There is no apparent reason for this abrupt and tota1 discontinua
tion of the ,viretapping pro~ram. It may be noted, however, that in 
,fanuary 1971 two separate, district eonrts held, for the first time, that 
there is no exception to the "·arrant requirement of the Fourth Amend
ment. in the rase of <lomestic security wiretaps.26 Prior to Smith and 

» UnUed ,'ltates Y, Btttenko, 494 F. 2d 573, 606 (.Sd Cir, 1974). 
"Book VII, 189, 
""Boo 1, VII, 75·7. 
20 United, States v. SmW,, 321 F, Surn. 424 (C.D. Cal. January 8, 1071); United, Strttes 

"· Sinclair, 321 F. Supp. 1074 (E.D. :Mich .• January 26, 1971). Sinclair was decided by 
,Tndge Keith and became popularly known as the Keith ease. 
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Sinolf!,ir, the lower courts had uniformly upheld warrantless ''national 
security" ,viretapping, but the earlier cases had all involved wiretaps 
for the gathering of :foreign intelligence so that there had been no need 
to draw the distinction between domestic and national security. If the 
President's opinion as to the legality of the wiretapping program had 
prev~ous~y been influenced by the decisions o:f the lower courts, the 
termmation of the wiretaps shortly after the decisions in Smith and 
Sinclair might be considered evidence of his willingness to abide by 
developing law in the area. 

b. Wiretap and Surveillance of Joseph Kraft 
The surveillance o:f W~shington newspaper columnist Joseph Kraft 

took four forms, each of which must be analyzed separately in order 
to determine whether ·any wrongful actions were taken, and if so, 
whether the President may properly be held responsible for them. 

First, in June, 1969 John Ehrlichman directed his assistant, John 
Caulfield, to have a wiretap installed on the office telephone in Kraft's 
residence in Washington, D.C. (Book VII, 314). According to Ehr
Jichman, there was a national security justification for this wiretap 
(Book VII, 317,323). Caulfield enlisted the aid of ,Tohn Ragan, former 
Security Chief for the Republican National Committee, in installing 
the wiretap. The telephone ,vas wiretapped for one week during which 
time Kraft was out of the country, so that none of his conve,rsations 
was intercepted. (Book VII, 314-19, 324). At the encl of that short 
period, Ehrlichman directed the removal of the ,viretan for the reason 
that the operation was going to be turned over to the FBI. (Book VII, 
315). Despifo its short duration and unproductive yield, this wire.tap 
mip:ht be argued to constitute a violation of Kraft's constitutional 
rights. The question is academic, however, since there is no evidence 
that .the President authorized or even retrospectively approved the 
wiretap. Testifying before the Senate Select Committee, Ehr1ichman 
stated only that he had at some point "discussed" the Kraft wiretap 
with the President. (Book VII, 323). There is no indication o:f presi
dential approval; indeed, Ehrlichman himself, claimed not to have 
been aware that the wiretap actually took place. (Book VII, 323). 

Second. after the discontinuation of the Caulfield wiretap, the 
FBI considered placing Kraft under electronic snnreillance. No wire
tap was ever instalJC'd on Kraft's telephone by the FBI. however, 
because the Attorney General never authorized it. (Book VII, 356; 
unp,u:blished material from Book VII, ,r 11,.3, p. 2.) . 

Third, in June, 1969 the FBI a.rranged to have a microphone 
installed in Kraft's hotel room in a European country. William 
Sullivan, Assistant to the Director of the FBI, apparently with the 
knowledo-e and consent of Director ,T. Edgar Hoover, traveled to the 
:forei!ITl ~ountry and supervised the insta11ation of the microphone. 
(Book VIl, 356; unpublished material from Book VII, 114.3, p. 1.) 
In this case the evidence does not even clearly establish that Hoover 
knew about and approved the surveillance, let alone that it was 
performed on the President's authority. 

Fourth, from November 5 to December 12, 1969, the FBI placed 
Kraft under "spot physical surveillance" in ,vashington, D.9. This ~n
tailed no more than agent followmg Kraft to report on his evenmg 
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social activities. (Book VII, 3M-.W; unpublished material from Book 
VII, ,r 14.3, pp. 2-3.) It may li0 doubted that this surv~illance con
stituted a violation of law or of Kraft's constitutional rights ( under 
the Fourth Amendment or any other pmvision of the Constitution). 
In any event, there is no e,·iclence at all to suggest that the President 
authorized or appr6wcl this spot physical surYeillancC'. 

c. Wiretap and 8tcl'l'eillanre of Donald Nixon 
In 1969 H. R. Hnldeman and John Ehrlichman asked the Central 

Intelligence .Agency to conclnct physical surveillance of Donald ~ixon, 
the President's brother, who ,vas moving to Las Vegas and who, 1t was 
feared, might come into contact with criminal elements. (Report of 
CIA Inspectol' General and Deputy Director Robert Cushman, 
,Tune 29, 1973.) The CIA refused, since it has no jurisdiction under 50 
U.S.C. § 403 (cl) (3) to engage in clomest1c law enforcement activities. 

In the latter part of Hl70, Ehrlichman contacted his assistant John 
Caulfield and asked him to monit01· a proje-ct which invoked :i wiretap 
which had been placed by the St>crrt S<:nice on the tel0phmw of Donald 
Nixon at, his residence in Newport Beach, California. (Book VII, 
508-09.) The apparent reason for this wiretap had to do with the 
fact that in 19(1!) Donald Nixon had visited the Dominican Republic 
,Yhere he had bt>en a guest of President Balaguer; there is a suggestion 
that Mr. Nixon's trawling companions may have bC'en "unsavory". 
(Book VII, 509-20.} The wiretap was conducted "·ith the knowledge 
of Mr. Nixon, and was terminated after only three weeks. (Book VII, 
/510, 522.) During that period the Secret Service also kept Mr. Nixon 
under physical snrveillance. (Book VII, 512-15.) 

There are several reasons why the surveillance of Donald Nixon 
does not constitute an offense, )pt alone an offense for which the Presi
dent should be removed froni office. First, there is no Pvidence that the 
surrnillance was ordered by the President or e,·en known to him until 
after the fact. SC'cornl, the Secret Sen·ice is responsible for protecting 
the physical safety of the Presid<>nt and his immediate family. While 
the primary concern in the case of Donald Nixon may have been that 
his associations would cause embnrrassment to him and therefore to 
the President, in view of the criminal elements and unsavory charac
ters ·with whom he was thought to have had contact it is not unreason
able to suppose that the SE>cret SPrvice was concem('d as well for his 
physical safety. In this regard it is appropriate to concede to the Secret 
Service a certain latitude of discretion to err on thr sidP of caution. 
Third, the s111Teillance was conducted with Donald Nixon's knowledge 
and consent. Technically, under 18 1T.S.C. § 2511 (2) (b) such consent 
must be obtained in adrnnce of tlw instaJJation of tlw wiretap; but since 
Mr. Nixon subse<p1ently apprnn•cl of the SlllT('illancr, it would be pre
posterous to sugg('st that the President should be remo,·ed from office 
because of this technicality. 

cl. The "Hu8ton Plan'' 
(i) Fact8.-0n ,Tune 5, rn7o, the President held a meeting with 

FRI Dii-ector ,J. Edtar Hoonc'l\ D<'fense Intelligenc0 ~\g<>ncy Director 
Donald Bennett, Rational Security Agency Director Noel Gayler, and 
Central lnt<>11igence Agency Director Richard Hdrns. (Book VII, 
375.) .\lso ))l't:'S('llt were' H. R. Haldeman, ,fohn E,hrlichman, and 



24207

45,3 

Pres~clentia~ Staff Assistant Tom Huston. (Book VII, 375.) The 
~:>re~1dent _discussed t~1e need fot better domestic inte1 ligence operations 
n_1 hght of an esealatmg level of bombings and otlrnr acts of domestic 
,·10lence. (Book VII, 377) The Prl.'sident asked the IntelliO'ence Ao-ency 
Directors for their recommenllatiolls on whether thl' ?,.ovm·nn~ent's 
intelli~ence seITices ,vere being hampe1w1 by rest mints o~ intelligence 
g~thermg methods. Huston has testified that it was the opinion of the 
Duectors. that they _were in fact bPing hampered. (Book VII, 378.) 
The President appomted Hoov1:r, Geneml B('nnett, Admiral Gayler, 
and Helms to be an ad hoc committee to study intelligence needs and 
cooperation among the Intelligence Agencies, ·and to make recommen
dations. Hoover was designated Chafrman and Huston served as "\Vhite 
House liaison. (Book VIL 377-78, 382) 

On ,Tune 25, 1970 this ad hoc eommittee completed its report, entitled 
"Spl'cial Report Interagency Committee on Intelligence (Ad Hoc)" 
(herea.fter "Special Re1)ort"). 

The first page of the Special Report, immediately following the 
title page, bore the following notation: 

".June 25, 1970 
This report, prepared for the President, is approved by all members of this 

committee and.their signatures are affixed l1ereto. 

( Book VII, 385) 

/s/ J, EDGAR HOOVER, 
Director, Feder.al Bureau of Investigation, Chairman. 

/s/ RICHARD HELMS, 
Director, ·Central Intelligence Agency. 

/s/ LT. GENERAL D. V. BENNET'l', USA, 
Director, Defense Intelligence Agency. 

/s/ VICE AoMmAL NOEL GAYLER, USN, 
Director, National Security Ageney." 

Part One of the Special Report, entitled "Summary of Internal 
Security Threat," was a lengthy threat assessment, including assess
ments of the current internal security threat of various domestic 
~l'oups. of the intelligence services of communist countries, and of other 
revolutionary groups. (Book VII, 389-410) 

Part Two, entitled "Restraints on Intelligence Collection,'' ·was a 
discussion of official restraints under which six types of United States 
intelligence collection procedures operated, and of the advantages 
and disadvantages of continuing or lifting such restraints. (Book 
VII, 411-29) 

Part Three, entitled '.'Evaluation of Interagency Coordination/' 
assessed the degree of coordination between the Intelligence Agencies 
and recommended means to improve it. (Book VII, 430-31) 

Although the Special Report took no position with respect to the 
alternative decisions listed, it included statements in footnotes that 
the FBI objected to lifti1~g the restraints discussed, except those on 
legal mail coverage (keepmg a record of the return address of com
m1mications addressed to nn individual) and National Security 
Agency commnnications intelligence. (Book VII, 416, 419., 421, 424, 
427) 

Dming the first week of ,July, 1970, Hust.on sent the Special Report, 
together with a memorandum entitled "Operational Restraints On 
Interngence Collection." to Haldeman. In the memorandum Huston 
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recommended that most, although not all, of the present procedures 
imposing restraints on intelligence collection activities should be 
changed. Huston's recommendation included the :following: 

"Eleetronic Survemanees and Penetrations. 
Recommendation.: 
Present procedures should be changed to permit intensification of coYerage of 

individuals and groups in the United States who pose a ma,ior threat to the 
internal security. 

. . . Mail Coverage. 
Reeomnienaauon: 
Restrictions on legal coverage should be removed . 
.ALSO, present restrictions on covert cm·erage should be relaxed on selected 

targets of priority foreign intelligence and internal security interest. 
Rationale: . . Covert coverage is illegal and there are serious risks in

volved. However, the adv"1ntages to be derived from its use outweigh the risks. 
This technique is particularly valuable in identifying espionage agents and' otller 
contacts of foreign intelligence services. 

. . . Surrept-itious Entr;1. 
Reoommendatfon: 
Present restrictions should be modified to permit procurement of vitally needed 

foreign cryptograpllic material. 
AilSO, present restrictions should be modified to permit selective use of tlti;; 

technique against other urgent and lligh priority intern.al security targets. 
Rationale: 
Use of this teclmique is clearly illegal: it amounts to lmrglary. It is also 

highly risky and could result in great embarrassment if exposed. However, it 
is also the most fruitful tool and can procluce the type of intelligence whicll 
cannot be obtained in any other fashion. 

The FBI, in •l\Ir. Hoover's younger days, used to conduct such operations with 
great success and with no exposure. The information secured was iuraluable." 
(Book VII, 438-40) 

On July 14, 1970, Haldeman sent a memorandum to Hust.on stat
ing, "The recommendations yon have proposed as a result of the re
view have been approved by the President. . . The formal official 
memorandum should, of course, be prepared and that should be the 
device by which to carry it out." (Book VII, 447) 

On July 23, 1970 Huston sent a "decision memorandum" entitled 
"Domestic Intelligence" to each of the Directors of the fonr In
te1ligence Agencies, informing them of the options approved by the 
President. (Book VII, 454) 

Shortly after the decision memorandum of July 23, 1970 had been 
received by Mr. Hoover, Huston received a telephone call from 
Assistant FBI Director William Sullivan indicating that Hoover had 
been very upset by the decision memorandum, and that Hoover either 
had talked or intended to talk to the Attorney General to undertake 
steps to have the decisions reflected in the memorandum reverse~. 
(BookVII,470) On or before ,Jnly 27, 1970, Director Hoover met with 
Attorney General Mitchell, who joined with Hoover in opposing the 
recommendations contained in the memorandum of ,July 23, 1970. 
(Book VII, 463) 

Shortly after his telephone conversation with Sullivan, Huston 
received a call from Haldeman indicating that the Attorney General 
had talked to the President, or that Hald~man had talked to the 
Attorney General and then to the President, but, that, in any event, 
Huston was instructed to recall the decision memorandum; that th.A 
President desired to reconsider the matter, and that Hald~man, 
Hoover, and the Attorney General would have· a meeting in the near 
future to discuss the matter. (Book VII, 470) 
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Huston arranged for the> recall of the <locument through the White 
House Situation Room. (Book VII, 470) Copies of the decision memo
randum on "Domestic Intelligence" were returned by each of the four 
Intelligence Agencies to the White House Situation Room on or about 
July 28, 1970. (Book VII, 472, 474) Although Huston continued 
to ·press fol' adoption of his recommendations (Book VII, 480-85), 
the plans for lifting operational restraints on intelligence collection 
activities were not reinstitutecl.21 

(ii) Dismu;sion.-(a,) ·with respect to electronic surveillance and 
penetrations, the Special Report of the Interagency Committee stated, 
"The President historically has had the authority to act in matters 
of national security. In addition, Title III of the Omnibus Crime 
Control and Safe Streets Act of 1968 provides a statutory basis." 
(Book VII, 415) The Special Report also stated that routine mail 
coverage was legal. (Book VII, 417) Other intelligence collection 
activities, such as development of campus sources, appeared to pre
sent political rather than legal questions. 

However, with respect to both covert mail coverage and surreptitious 
entry, both the Interagency Committee's Special Report and the "Op
erational Restraints" memorandum prepared by Huston stated that 
such intelligence collection activities were illegal. (Book VII, 418, 
420, 439 and 440) The President's approval of Huston's recommenda
tions in these areas may consequently be viewed as approval of other
wise illegal actions by govemment agencies. 

(b) The Special Report was prepared by a committee consisting 
of intelligence professionals from each of the £our Intelligence Agen
cies. Although it did not make recommendations, it listed as options 
the relaxation or removal of restrictions on all categories of intel
ligence collection activities. The recommendations made by Huston 
in the "Operational Restraints" memorandum are taken verbatim 
from among the options listed by the ,Special Report of the Inter
a!;ency Committee; they do not go beyond options listed by the 
Committee. The Special Report was approved by all members of the 
Committee, consisting of the Directors of the £our Intelligence Agen
cies, and their signatures were affixed to the first page. This approval 
might have been taken by Haldeman or by the President to indicate 
that the options listed were not regarded ·as improper by the profes
sional United States intelligence community, despite the footnoted 
objections of M:r. Hoornr contained in the body of Part Two of the 
Special Report. 

( c) The options of·Jifting restraints on intelligence gathering activ
ities, listed in Part Two of the 'Special Report, were intended to be 
taken in the context of the threat assessment contained in Part One 
of the Special Report. There had been a substantial number of bomb
ings and riots in the spring and summer of 1970. (Book VII, Part 1, 
p. Z77) Part One stated that communist intelligence services possessed 
a capability for actively fomenting domestic unrest, although it also 

"'In or before December, 1970, when John Dean had assumed responsibility for matters 
of domestic intelligence for internal security purposes, an Intelligence Evaluation Com• 
mittee was created to improve coordination among the intelligence community and to 
pl'epare evaluations and.estlml!,teR of domestic intelligence. (Book VII, 487, 497) This step 
mav be sPen as an outgrowth of tlw recommendations in Part Three of the Special Report, 
entitled "Evaluation of Intern.geney CoOl•d!natlon," (Book VII, 430-31) 
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stated that there had been 110 substantial indications that this had 
yet occurred. (Book VII, 40-2) . . 

( d) The recomnwndations by J:fnston conta1_ned m the m~m?,ran
dum entitled "Opt•1·ationa1 Restramb, on Intelligence Collection are 
cast in O'eneral tt-rms. e.ir .• "present procedures shonld be changed" 

,... ., l'' ·1 ) " d"fi d" ( electronic sul'veillance). or "relaxec · { ma1 coverage , or mo 1 e 
(surreptitious entry). (Book VIL 4~8-i9) .:\Inch might have de.pended 
upon ho\Y the modifications might hani been implemented. 

( e) The President's approval in principle of modifying- some 01?er
ational restraints which ha<l bPen in exish•nce since 1966 was w1th
dra,vn within ffrp 1lays afte1· the circulation of Huston's decision 
memorandum. "·hich ":as the <h•vicP for carrying out the recommenda
tions. (Book VII, 447, 472, 474) Tlwre is no t•,·icle,nce before the 
CommittC'e that any illegal mail co,·erag-e. surreptitious entry, or 
electronic snrveillancC' m· 1w1wtrntion was C'VC'r undertaken, during 
thesr five clays, nnde1· tlw authority of the tlPcision m,•morandum. 

(f) It has <>C'C'asiomtlly bC'C'll nrg·ed that the formation and operation 
of th(' "Plnmbers'' group is t>vidt>nce that the Huston Plan was not 
actually n•seinckd. This is nntenable. The two mattPl"s Wlll"P handled 
by entirely <liff Pn•nt gl'Onps of ·whitP HousP staff members and they 
arose a yt>ar apa1-t. The pmbfom to which the Huston Plan was directed 
was, essPntially, donwstic viol<'nce. whC>t·C>as tlw "Plumbers" were 
concrr1w<l with nPws ]Paks and thH theft of the Pentagon Papers. It. 
strains tlw facts to filJ(l any cornwction behwen tht> two. 

Pm•a,g)'(fpli (.J) 

Paragraph (~) of Jn·opoSP(l ~\rticlP JI charges that President 
Nixon, "acting 1wrsonally antl th1·ongh his subordinates and agents," 
irnthorizl'(l tlw maintenance of a "sen·et, inv<•stigative unit'' within the 
'"White Honse, ,d1ich (1) nnlawfttlly ntiliZP(l tlw 1·eso11rct•s of tlw Om
tral Intellig<'nce .\gcncy. (2) t>ngaged in covert and unla.wful activi
ties, awl un attrn1ptPd to prej1Hlice thC' constitutional right of an ac
cnse.d to a fair trial. Paragraph (:-~) idso allegC's that the Special In
w&tigations rnit was finaJH.'P<l in pa1t with H101wy (h•rivl'cl from cam-
paign contributions. · 

Tlw language (•mployPd by the majority of tht• Conunittl'e to frame 
thes<' cha11:·C's stops short-but jnst ba1·P1y-of Pehoi11g the near
hysterical cry of some that tlw P1·C'si{1ent Pstablished in tlw "'White 
Houst• a 1wl'sonal ''sC'eret po lie<.·" fo1·ce that gTa vely threate1wcl the civil 
liberties of the entire popnlatio11. ·we think it lwlps to plae(' the matter 
in bettel' pcrspl•ct in• to note at the outset that tlw "sPcn•t investig:ative 
unit" mPntionP<l in the PamgTaph appears nrnw to have numbered 
more than four }H'rsons at any 01w tinw; its metnbcrs !'ec<:\ivccl no special 
training for tlwir work; tlwy caiTiC'd no w<>apo11s: thPy mnclP no arrests 
nor otherwisP asst>t'tPrl any 1)0\Wt' 01· authority to engage in either 
general or localizPd law (•11forcl•lllt>llt. • 

Any willful Yiolation of an individual's ci,·il lilwrtiC'S by gornrmnpnt 
mnployer•s acting at the direction of tlw Pl'esident, if proved, would 
be a matt(•r of dPrp t·o11cern to ns all, but we frankly frC'l that much 
of the <li:-icussio11 of the vVhite ITonst• Speeial Im·estigations Unit is 
ehiu·actt>rizC'll hy nlllk hy1wrbolP. ;\ll of thP evi<lenee lwfore the Com-
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mittee bears out the truth of President Nixon's description of the 
group's mission : 

This was a small group at the White House whose principal purpose was to 
.vtop ISCCurity lealcs and to investigate other sensiti-vc secttrit11 rnatters. (Book 
VII, 593; emphasis added) 

Thus, the now-popular nickname ''Plumbers." 
,i,. E'strrbli.~lune,nt of Spcria1 /11restigati011s Unit in J,une, 1971.-0n 

,June 13, 1071 the New Yod,· Tim<'8 began publication of a top sec1·et 
Defense Depa1'h11ent study of ;\.mcriean involvement in the Vietnam 
war-the. so-called "Pentagon Pttp<ll's,'' which had been removed 
from Defense Department files. (Book VII, 50H) On ,July 23, 1971 the 
New Ym·k Ti1ne8 published details of tl1e United States neg-otiating 
position 011 the Strategic Arms Limitations Talks. (Brief on Behalf 
of the President, 95) 

These two unauthorized disclosures of st>nsitive government infor
mation in (JUick succession were not. the, first such instances to plague 
the President and his top fol'eign policy planners. Earlier in his first 
Administrntion on April G, l!HiH, the President had directed that the 
possibility of unilah•m1 troop with1lrawals from Vietnam be studied. 
On April (t HJ(i9 the iV<'w Yo1•k Times reported that the United States 
was considc-ring unilatc>ral troop withdrawal from Vietnam. (Brief 
on Behalf of tlw President, 83) In early Jmw of the same year, the 
Fnited States Int011igence Board issne1l a rPpo1t setting forth its 
<•stin1ates of the Soviet Fnion 's strat0gic strength and possible first
strike capability. On .Tune 18, 19H9 the Ne1r J'ork 1'hne8 published this 
official estimate of the first-strike capabilities of the Soviet Union. 
( Brief on Behalf of the President, 85) 

The t>Yidence before thP Committee establishes that the President 
was genuinely concerned about the leaks of national security that had 
occurred. During the first week following: the publication of the Pen
tngon Papers by the New York Tvm<'8, the President ordered an FBI 
investigation of the lPaks, nncl onlt,recl n sec11rity <'l<cnrnncc revi<'w by 
Pa<'h tlepart1110nt and ag-ern.·,v of th0 go\·0rmm·nt having: responsibilit)· 
f<w tlw dassification of infomrntion afl'Pdiug tlw national d<cfense. 
In addition tlw President onlerPd that a legnl action be instit1tted to 
p,·ewnt fortlwr publi('ntion of the PapPrs whi<'h nltimatC'ly res11lt0d in 
the 8npn'11w (\nn-t's n to H decision in the case of Ne//! York 7'ime8 Y. 

T111iterl 1'-.'trrfe8. I•'inally, lw anthol'izecl the establislunent of a small 
"spPeial inwstigations" unit within the " 7hite Hons<' fort he purpose 
of in1·pstigating Hll(l 1n·cventing l<•aks of national security infol'mation. 
(Bdef on Behalf of the Pt·PsidPnt, in, and authorities cited; Book VII, 
Hrn-a2) 

Int.he two weeks following the publication of the Pentagon Papers, 
the President called a series of meetings with senior advisors to discuss 
the adverse effect of the publication of tlw Pentag-on Papers upon na
tional security and foreign policy. (Book VII, fil!)) The participants 
a.t, tlwse meetings discnssed the possibility that Daniel ElJsberg, who 
had been identified as the person who stole the Pt>ntagon Pap0rs from 
the Defense Department, possessed add~tional sensitive information 
which lie might disclose. (Book VII, fil!)) At one o-f the meetings, the 
.\ssistant Attorney General in rha1·ge of the Internal Secmity Division 
told the 'White House staff members present that some or all of the 
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Pentagon Papers had been delivrred to the Soviet Embassy on .Tune 1'7, 
19'71. (Book VII, 619) At a meeting between the President, his Na
tional Security Advisor Henry Kissinger, and ,John Ehrlichman, Dr. 
Kissinger told the Pn,sident that Ellsberg "·as a "fanatic" and that 
he had "knowlcdg<: of very critical ddense secrets of current validity. 
snch as nuclear deterrent targeting." (Book VII, 621) 

The President stated on a nmnber of occasions closely following the 
publication of the Pentagon Papers that if the leaks continued, there 
could be no "credible U. S. foreign policy," and that the damage to 
the gon'rnment and to the national secmity at a very sensitive time 
would be severe. (Book VII, 626) The President rc>ferred in these dis
cussions to many of the S('llsitfrc> matters which W<'l'e tlwn either being 
negotiated or considered by the Administration, P.g., the Strate::?:ic 
Arms Limitations Talks, Sodet D{>tent<>, the Paris Peace Negotiations, 
and his plan for ending the war in Vietnam. In addition, the President 
had already formed a desire to visit the Peoples Repnbli<" of China. 
(Book VII, 625) 

With respect to the purpos0 of the Special Investigations Unit, it is 
the sworn testimony of Egil Krogh that on or about .Tuly 15, 1971 he 
was given oral instructions by l\fr .• John Ehrlichman "to begin a 
special national security project to coordinate a government effort to 
determine the causes, sources, and ramifications of the unauthorized 
disclosure of classified documents known as the Pentagon Papers." 
(Book VII, '796). 

Under all the circumstances. "·e believe that if the President had 
not acted decisively against epidemic leaks of national security ma
terial, that would have been a breach of his responsibilities for the 
protection of the nation's security. 

b. President's kn01.vledge of tlw Ellsberg b1•eak-in.-The evidence 
before the Committee is that Egil Krogh and David Young received 
authorizaton from ,John Ehr]ichman for Liddy and Hnnt to fly to 
California over Labor Day we<>kend, 1971, to' complete an investi
gation of Daniel Ellsberg. It is alleged that the trip to California was 
financed with funds solicited by Charles Colson from the dairy indus
try. Assuming that this was the case, there is no evidence whatsoever 
to indicate that the President was aware of any pa,rt of the transaction. 
In the memorandum on which ,Tohn Ehrlichman init.ialed his ap
proval, the project was described as a "covert operation." Interestingly, 
Patrick Bn<'hrman 's memorandum to Ehrli<'hman dated ,Tuly 8, 1971 
stating that the political dividends would not justify the magnitude of 
the investig·ation recommended for "Project Ellsberg," referred to 
the investmPnt of personnel rPsom·ces in a "covert operation" over 
n S-11wntli 1>niod, timed to 1111d(•1·C'11t the McGornrn-Hatfie1d opposi· 
tion by linking· the theft of the Pentagon Papers with "Ex-NSO types," 
"leftist writers" arn1 "left-winii: papers." (Book VII, 708-11; 1024) It 
seems unlikely that J\fr. Buchanan was referring to a three-month 
burglary. 

After the fact, Ep;il Krogh reportPd to Ehrlichman that there had 
been a break-in in California. The sworn testimony of Mr. Krogh 
is that, Ehrlichman's response "was one of surprise, that he con-
1-.;ider('(l what had been done to b(1 jn excess of what he contemplated 
was gojng- to be carried out." (Book VII, 1315) Ehrlichman, how-
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e'?"er, was.recently convicted of conspiring with Krogh and others to 
v10lafo th~ civil rights of Dr. Fielding. 

The weight of the evidence before the Committee is that the Presi
den~ neither authorized the Fielding break-in nor was even aware 
of its occurrence until March 11, 1973. It is true that the President 
was 4eeply concerned about the leaks of national security information. 
Ehrhchman has testified that the President stated to him that Krogh 
"should, of course, do whatever he considered necessary to get to the 
bottom of the matter-to learn what Ellsberg's motives and potential 
f~uther harn~ful action might be:: (Book VII, 1001) We do not be
lieve that tlus can reasonably be mterpreted to mean that the Presi
dent intended to authorize an unlawful act. 

The President has stated: 
Because of the extreme gravity of tile situation, und not then knowing what 

additonal national secrets i\Ir. Ellsberg might disclose. I clicl impress upon i\Ir. 
Krogh the vital importance to the national security of his assignment. I did 1~ot 
authorize and had no knowledge of any illegal mean;; to be used to achieve this 
goal. (·'Presiclentiul Statements," 5/22/73. 23) 

'\Ve think it is reiernnt here to consider the President's remarks 
made in a different but analogous context. During a c01H"ersation with 
,Tohn Dean on March 21. 11)7:i speaking of Colson1s possible role in 
the 1Vatergate matter the P1·esident said: 

Tile PRESID&NT. The absnrdit.r of the whole damned thing. 
DEAN. But it-
The PRESWENT. hugging and so on. Well, let me say I am keenly aware of the 

fact that. uh. Colson et al., and so fortll, were doing their best to get informa
tion aud ;;o forth and ;,;o on. But they all knew Yet\\' well ther were Nllpposecl 
to complr with the law. (HJC'.l' 100) 

The eYidence is -virtually undisputed that. the President did not 
knmv in ad nmee about the break-in at Dr. Fielding's office. Ehrlich
man has testified that hr did not. inform President Nixon of the brea.k
in after Rhrlichman learned of it from Krog:h. (Book VII, 1334) 
C'ha!'les Colson testified hrfore this ·commitke that not. only did he 
not ha rn any e\·idence that the President authorized the Fielding 
entry, but also that Ehrliehman had told Colson that he. Ehrlichman, 
lrnd not discussed the Ellsberg entry with tlw Presidrnt. (Colson 
testimony. /l H.JC -l-i'iO) Ehrlidnnan allegedly made this statement 
to Colson in connection with preparing for his n'eent trial in the Dis
trict of Columbia, and it would lun·p been grl:'atly to 1%rlichman 's 
adrnntage, in estnbfo;Jiing his defense on national security grounds, 
to disclose irny disenrnions he had had with the President regarding 
the rntry into Ur. FiPldin:(s office which might tPnd to prove Presi-' 
dentia1 authorization of the "eovert operation." 

Dadd Youn_g- has testified that he "had no discussions with the 
Pre.sident ahont tlw ... Ellsherg-Fi1:k1ing math,r." fDadcl Young testi
mony; fT,nitfd Rtafl's "- Ehrlir:hnun1. (:r. 74-llH (D. D. C. lfl74).1120-
21; Brid on BPlrnH of tlw Pn,sident, 90.] 

The President's sworn answers to interrngatoi-ies submitted to him 
in eonnection ,Yith the Ehrliehman trial state' that. he first learned of 
the Ellshen.r break-in on l\foreh 17. rnn. ThP 'Whitt~ House edited 
franseript of the ('O!l\'el'Sation bPhwen the President. and Dean on 
l\fareh 17. 1!)7il 1·cn-Pals that Dean told the Prc•sid<'nt that Hnnt nnd 
Liddy had worked for Ehl'lichmnn. stating "Thes(~ f<'llows lrnd to he 
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some idiots as we 'ye learned after the fact. They went out am~ ,-..-ent 
into Dr. Fielding's office and they had, they were geared up with all 
this CIA equipment-cameras and the like.'' The President stated: 

PRESIDEJll'l'. ,vhat in the world-wllat in tlle name of God was Ehrlicllman 
having sometlling (unintelligible) in the Ellsberg (unintelligible)? 

DE.\N. They were trying-this was part of an operation that-in connection 
with the Pentagon papers. '.rhey were--the whole thing-they ,wanted to get 
Ellsberg's psychiatric records for some reason. I clont !mow. 

PRESIDENT. This is the first I ever heard of this. (WHT 158) 

rpon hearing of the Fielding operation, and haYing knowledge o:f 
all th<.> other unrelated national security 1York carried on by the Special 
Inn•stigation rnit. th<.> President was concemed that disdosure of the 
Fielding break-in would lead to exposure of all the Fnifs efforts to 
determine the source of various national security lenks. The first re
action of the ,Justice Department was that it was not nece~sary to dis
close the Fielding operation to the judge presiding oYer the Ellsberg 
trial since it appea1·e,l that the operation had not proYided any infor
mation ,Yhich could ha,·e tainted the evidence being offered by the 
gon:wnment. Henry Peters<'n has testified as follo"'s: 
.And I consnlted with Mr. )Iaroney, in whom I had confided, and with the chief 
of 1ny appellate section to whom I pnt it in a hypothetkal case as to whether or 
not the dif.clmmre for thi8 information was mandated 11~· Brady Y. ,lfurylancl 
(373 U.S. 83(1963) ], which, in effect, holds that materi11l in tile hands of tlle 
prosecntion which tonchei; on guilt or innocence needs to he disclosed. 

)Ir. :.\faroner and some of his associateK ;;nggestecl tl!at :since tlli;; information 
di<l not go to guilt or innocence. that nothing llacl heen ol1tained, ancl that since 
at most it would lead to a motion to suppress, which if g-rante<l wonl<l haye 
meant there wai; nothing to snppre~i;. we were under no ohligation to di~elose 
to the _court. (Petersen testimony, 3 I-I.JC' 98) 

X ot"~ithstanding the view of these ,T ustice Department officials, when 
Petersen nnd Kh·indienst conclncled that the information should bl' 
transmitted to the judge trying the Ellsberg matter, as a matter of good 
pl'actice. they so informed the President, the President agreed, rtll(l 
the information was disclosed to .Judge Byrne on April 2:\ 197:3. 

In considering whether the President failed in a dnty to inform 
law enforcement officials, either federal or state, about the Fielding 
break-in when he ]earned of it, we think the conduct of Assistant 
Attorney General Petersen is il1uminating. ·when he was informed 
that the rniterl States .\ttorneys for th€' District of C'olmnbin had 
been told abont tlw bl'eak-in by "an informant"-Dean-it appears 
t lint Petersrn \; sol€' concern wns with the impact of this revelation upon 
the comse of the R11sso-El1sbe1·g trial then underway. In both his con
,~e1·sations with the Pn•sident and thosP with associates ,Yithin the 
Department of ,Tustier, Petersen did not manif Pst a concern about dis
c-losing thP faets about the break-in to f'aHfornia anthoriti<>s, or about 
thP- r:011rlui't of rm FRI h11·e8tigation of the brertl,·-i11. 

,Yr think this was essentially the focus of t1ie President's concern as 
well. ·while Ehrlichman had indicated to the President on March 22, 
1 r,73 that reYelation of th<> Fielding break-in might result in a 
mistrial in the Ellsherg: C"ase, it is entirely possible that Ehrlichman, 
Dt'an or one of Dean's assistants in tlw office of the ,Vhite House Coun
sel researched th; question of the dut~- of tlw g;o,·ernment to disc1ose 
m1hwful go,·e1·11me11t acts from whi'Cl1 no eYidence is _i:rained. The same 
Jpg:al conclusion may haw been reached and conrnyed to tht• President 
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as \\·as reached within the Department o-f Justice, namely, that dis
closure was probably not legally required. Unfortunately, our record is 
completely silent on whether the Presid{'llt asked for or receiYed from 
any of his legal advisors ( other than Henry Petersen) an opinion on 
the legal duty to disclose to ,Judge Byrne the fact of the Fielding 
break-in. 

There are many reasons why it may not han• occurred to Henry 
Petersen to suggest to the President that he atl dse the local California 
authorities of an apparent violation of state law. "\Ve think, howeYer, 
that Petersen's concentmtion on the Russo-Ellsberg implications of 
the crime, rather than the need for a criminal investigation of it, is 
probatiYe of what wonkl constitute a reasonable r1:action by the Presi
dent himself upon learning of the break-in from DC'an on March 17th. 
If it is urged by the majority that President Nixon is impearhable for 
\Yhat essentially was a misprision of federal and state felonies, the 
apparent parallel between the focus of the President's concern and 
that of Petersen wonld argue strongly against the existe11ce of any 
111e11s 1·ca. on the part of the President when he temainecl silent about 
his knmYledge of the offense. 

c. Alleged Public Relati011s ('mnpaign to Di8crNlit Ell8berg.-The 
majority bclieYes that the President's concern \Yith the Ellsberg case 
was not with espionao-e or national security, bnt with politics and 
public relations. The Special Counsel has argn0d that the "primary 
purpose [ of the "Plumbers'' was J to discredit Daniel Ellsberg for the 
President's political advantage." (Summary of Information, 133) A,, 
the Summa1·y of Inf01·mation indicates, ,Tohn Ehrlichman's hand
written notes of a meeting with the President on ,July 6, 1971, three 
weeks after the publication of the Pentagon Papers, indicate that the 
President said to ,John ':\Iitchell, "Get conspiracy smoked out through 
the papers. Hiss and Bently cracked that way." (Summary of In
formation, 130.) Howe\·er, the notes also state, "No Ellsberg (since 
a1n:ady indicted)/' (Ehrlichman notes, July 7, 1971, 39; emphasis 
added) It is thus d0ar that Presi<1ent Nixon did not contemplate a 
public relations campaign again.~t D1•. Ell8berg, who was already under 
indictment. 

The testimony of Charles Colson before this C'onnnittC'e \\·as that the 
President nHer asked Colson to disseminate any information that "·as 
not trne. (Colson tC'stimony, ~ IT.JC 414) Colson also testified 
that he was assi,?·ncd the responsibility of working with Congress in 
an effort to ham a Congressional hearing on tlw problem of security 
leaks. (Colson testimony,;~ H,J(; 197-98) 

Even if the President did \Yish to cornluct n, public relations cam
paign to smoke out the persons who were leak~ng na~ioHal secm:ity 
info11nation, it must be remembered that a public relat10ns campaign 
is not illegal. Public relations ('a!llpnigns, in fact, arc not uncommon 
in either politics or go,·ernment. 

d. Assistana gh·t•n b'!f tlie OentmJ l?1telligence Agency to the _Spe
r:-ial hwestigati01u1 Umt--The rnaJonty argues that the President 
interfered with the lawful functioning of the Central Intelligence 
.\genc.y by requiring it to provide assistance for the Spedal Investi
!!.'ations Unit (the "Plumbers"). 
· Ehrlichnrnn gut in tonch with CI A Deputy Director Cushman on 
,Jnly G, rnn notifying him tlrnt Hnnt wns working- on security prob-
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!ems for the President and might be requesting assistance of Cush
man. On July 22, 1971, Hunt requested Cushman to provide disguise 
material and alias identification which the CIA provided the next day. 
The complaint. is that this action by the CIA violated a provision of 
a 1947 statute, which states that the CIA has no "internal security" 
functions. The CIA's jurisdiction extends to foreign matters only. 

On any reasonable interpretation of the events of June and July, 
1971 the involvement of the CIA was altogether proper. The top 
secret Defense Department study of American policy in the Vietnam 
·war had been published on the front page of the New York Times on 
,Tune 13, 1971. Robert C. J\fardian, the Assistant Attorney General for 
Internal Security had told a meeting of ,,'11it_e House staff ~embers 
that a copy of this top scecret document, which had been, m effect, 
stolen fron1 the Defense Department files, had been delivered to the 
Soviet Embassy on ,Tune 17, 1971. The New Y O?'k Times had published 
the details of the 1Tnited States· negotiating position in the Strategic 
Arms Limitation Talks. Earlier leaks had led to ne-\Yspaper publica
tion of the Administration's decision to study the possibility of nni
Jateral troop withdra,,-al from Vietnam, and publication of the United 
States' intt>llip:ence board's officiaJ assessment of the nuclear first-strike 
eapacity of the· SoYiet Union. The President had been told by his Chief 
"N"ational Security AdYisor, Henry Kissinger, that Ellsberg had 
"knowledge of w1•>· critical defense secrets of cmT<mt Yalidity, su<'h 
as nuc10ar deterrent tarl!'eting·." 

"'\Ye find it simply beyond reason to argue that, in these circum
stances, thP Jenks of national security information had no relation to 
foreign intrlligence information or foreign affairs. The point is not 
,Y11cthe1· Di·. Ellsberg was or ;-.;as not an American citizen. The point 
is not whether Howard Hunt would travel abroad in connection with 
his assignnwnts 1Yith the Special Investigations Unit-although he 
had ce1tainly done so for the CIA in the past. The point is, that if top 
secret defense documents are, published on page 1 of the New r ork 
Timrs, that constitutes an effective publication and delivery of the in
formation to foreig·n intelligence sources. An action which ieopardizes 
the success of Ame.rican policy in a foreign war or in talks with t.he 
Sodet Fnion to limit the spread of nucJear weapons, is clearly the 
proper concern of the Central Intelligence Agency. The President's 
action. which was limited to authorizing CIA assistance to a legitimate 
national secnrity project, was entirely proper. 

Pamgmph (4) 

Paragmph (-±) of ~\.rtic1e II charges that the President. "has failed 
to take care that th<.> laws w,·re faithfully executed by failing to act 
when he kne\Y or had 1·eason to know that his dose subordinates 
endeavored to imperle and frnstralf:e lawfnl inquiries." Tlwse inquiries 
concerned the 1Vatergatc break-in and cowr-up, and "other un1a,dn1 
actidties" including those relating to l'lectronic surveillance, the 
Fielding break-in, the campaign financing pra,ct.ices of the Comn1iUee 
to He-elect the President. and the confirmation of Richnnl Kleindienst 
as .\ttorm'y General. 
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a. Le,qal theory 
Th~ th~o1·y upon which Paragraph ( 4) is basPcl de~C'rn,s careful 

exammat.1011. Tlw President is charged with l'iolation of thC' "take 
?are" duty, a~1d spC'cificall_y wi~h violat,ion of his dnt:v of snperdsion. 
m that he failed to C'Xet·c1se hrn anthoritv when lw should have done 
so in order to prevl'nt. his close subordi'irntes from interferin~!,' with 
investigations into criminal 01· improper conduct. ·-

( i) The "trd,·e ta1'e" duty.-Article I, Section;:~ of the Const,itntion 
commands that the Prt'sident "shall 'take care that the Laws bl' faith
fully execnted.1

' Since he cannot. e.xl'cnte the hnrn alone and unaided, 
he must. rely on his subordinates: the vast. bureaucracy of th<.> <.>xecutirn 
branch, including all departments. agencies, commissions. and of course 
the immediate "White House staff. Ks Gouvemeur :l\fonis pointed ont 
at the Constitutional Conn>ntion. "vVithout . . minist<'rs the Execu
tive can do nothing of consequenCB." 1 

The "take care" cln.use tlwrefore imposes on the President tho im
plied duty of supe1Tising his subordinates in th<> discharge of their 
cleleg'ated responsibilities. 

This supenisory responsibility is :further emphasized by other pro
visions of the Constitntion. For example, Arficle II, Section 2 author
izes the President. to "require the Opinion, in writing, of the principal 
Officer in each of the executive Departments, upon any Subject relat
ing to the Duties of theit- rl'spective Oflices." Rc>ad in conjunction with 
the "take care'' clause, this provision implies an affinnatil-e duty to 
be informed about the official conduct. of execnfrve officers. Article II, 
Section 1 Yests the executirn power e:xdusive1y in the President. which 
reflects the intention of the Framers that there be a single, respon
sible e,xecutive answemble for the conduct of his subordinates. Tlrn 
President's tluty of supervision is also implicit. in his pow('l' to appoint 
and remo,·e execntfre offkers.2 Two years aftt>r adoption of the Con
stitution. ,James )fadison argued in the First Congress that the Presi
dent's power to remove subordinates would 
subject him to impeachment himsl'lf, if he suffers them to perpetrate with im
l)Unity high crimeis or misdemi:anors -against the Pnited Statei;, or neglect to 
superintend their conduct, so as to clwck their excesses.• 

The general duty of supervision is necessarily subject, however, to 
significant practical limitntious. First, with respect. to the particular 
persons whom the Presid('nt is expected to snperrise. common sense 
dictates that he cannot exercise direct personal sn1w1Tision over more 
than a fraction o:f the enormous executfre establishment. He is imme
diately responsible for the official acts of the Cabinet Secretaries. the 
,Toint Chiefs of Staff, the Attorney General, and his close subordinates 
on the '\Vhite House staff. These offi-cers are all hand-picked by the 
President and serve at his pleasure; members of the 'White House staff 
are not even subject. to Senate apprornl on appointment. Beyond this 
inner circk, ho,Ye,·er, the President's supervisory responsibility is 
much morn attenuated. He and his political pnrty ar(' acconntable to 

1 n 1'he Reaonls of tlle l•'erlera! a,mventfon 54 (J\I. Farrand ed.). 
• ,liyere v. Unite,! Statrs, 272 n.s. 117 (1926). 
a 1 Annals of Congress 372-7:{ (1789). The reliability of this statement is called into 

ouestion however by the fact that in the course of the same cl!'bate ll!adison stated that 
the President wmild be remo,·able for ''mala1lmlnistration"-nlthongb this ground for lm· 
pencbment had be<'n explicitlJ· rejected at the Federal Convention. It!. 498. 
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the e.lectorntc fol' widespread oflicia1 misconduct in the lower.f.dtelons 
of the executin• branch, but this ,Yonld ~1dt ordinarily bt•:gr.oun9;s. for 
im1;caduncnt. , . 

::::lecond, with respect to tht> nature of tlw. P1;esid(•nt:s duty to super
,·ise his immediate snbor,lirn.1.h:-8. no one ,rnuld coritcnd that he is 
strictly liable to remornl on account of the' actions of these subordi
nates. The 1·esp01~sibilitv to S("C t6 tl1e execution. of the hnrn has been 
interprctt•d by tlw 8n1:n:cme Court to inean 1l gem;ml s1iperinte.11deniie, 
of adininistr1ition. rather tlum <lay-to-day supervision with .at.trntion 
to every detail/ The Presidrnt must exercise due diligt>nce in o,·rr
seeing the officfal conduct of his immediate snborclinatcs. :Mere uegli
genee in failing to disrm·e1· oflicia1 misconduct, howen•r. is not in our 
opinion sntlicir11t to justify remornl from office unless thf ,Presi<;l.ent 
bC'conrns so habitually· aml egregjouslj' ~i~gligent in this reg·ai·d that 
his failul'e to snpervist' his subordinates assumes thp character of .a 
willful abdication of rC'sponsibilit~y. _ . 

Needless to say. the President may be removed for directing a sub
ordinafo to perform a s<.'l'ious illegal act; and this proposition ,yonld 
not be limited to his inuel' circle of immediate, subordinates. By the 
same token, when he. obtains actual knowh,dge of official misco~1dt)<it 
he rhust n-iak(' an appropriate response. ,Yhich means that at the Yet':V 
Ie·ast he must bring the matter tQ the. attei1ti01,1 of law ,,nforce.in~.nt 
officials. The difficult. question arises in a situation wJiel'e he did not, 
in fact know, but arguably should hav<' known, that mi immediate 
subordinat~ had committed an unlawful act. "\Ye submit that the Presi
dent should not be remo,·rd from offi-c(' for the act o:f a subordinat'e. 
unless he took some step to make that act his own-bv knowin~ly 
assisting or approving it. or knowingly failing to exercise his control 
over a subol'dinate to prcn.>nt the e0111inission of the act. The require
ment of mens 1·ea is a basic principle of A.nglo-Ameriean jurispru
dence.• As a matter of.common sense, it serws no purpose to impose 
sanctions on a person for that of which he has no knowledge, This 
simple proposition is abundantly support<'d by the hosfilit;v of onr 
jurisprndenee toward strict criminal liability nnd ('rin}inal liability 
for the acts of others. · ' 

For example, in Bw·l.:lwrdt v.· United States, 13 F. 841, 842, (6th 
Cir. 1926), the comlt dismissed the indictment of a sherif:r, 011e of 
whose deputies had }Jartieipated in a criminal conspiracy. The court 
found the eYidenre insufficient to demonstrate that the defendant' had 
knowledge of the crimin:ll ,·io1ations, and stated the applicable legal 
test to be as follows: · · ' . 

. . . [LJack of vigilance ... is uot enough; ther'e must also be proof of )j:no";l
edge of facts. coupled with 1m intention to aid in the unlawful act ,by'refraining 
from doing that which he was duty bound to do. These essential elemeil,ts' cannot 
be inferred from inaction alone. · 

T? similar effect is ,lezrwfl.i v. flniter?, State_s, 13 F, 2d 599, 603 (6th 
Cn·. 1926), where conv1ct1011s of pnhbc offii::ials ,tere upheld because 
the facts established that · · , 
the refusal of these- officers to perform their sworn duty waf! ,not att,:ibu.tabZc 
to neglect (11/(l ii1<lifferenec 011ly, but rat!ier that it· was paJ:t and parcel of tlle 

• 1nllia111s ,·. United States, 1 How. (42 U.S.) 29 /1843). 
> E.g., De11nis Y. Uuiteci -States, 341 U.S. 494, 500 (1951)., 1·el1. tle11ie<1, 342 F.S. •842 

(1!151), See tllscnssion of the ri>quirement of crhninnl intent ns nn element of "High 
Crimes and )!isdPmennors :' Preliminarr Stntement. 
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plan of the conspiracy .. , and practically essential to its perpetuity and 
,mccesx. (Emphash, added). · 

The rule of these cases, which we believe sound, is that a public official 
may be found guilty of a criminal conspirncy whose object he has a 
duty to prernnt, only if 'the evidPnce proves t,hat he had actual knowl
edge of the crime ibnt failed to c>nforcc> the law, with the result that the 
crime was promoted or furthered. 

The legal theory underlying Paragraph ( 4) is potentially a dan
gerous principle, unless the P1·csi<lent's SHpct·visory responslbili'ty is 
limited to cases where he actnnlly knew that a subordinate had com
mitted or was about to commit an unlawful act.6 I£ he is also made 
fotble in impeachment for subordinates' rnisconduct of which he 
"should havl' known", by what standard could his failure to discover 
be judged? 1Ye reiterate onr strong com·iction that the President 
should not be removed from office for fa:ilm·c to meet the standard of 
care of ordinary civil negligenC'e (the "reasonable man'' standard). 
But if that standard were applied, let 'it be observed that the Presi
dent's acts or omissions wonld 1)ropt>rly bC' judged ,,ith reference to a 
reasonable man in Ms position. ThC' President labors under the most 
extraordinary pressures and rcsponsibilitiC's. Particularly in a time of 
complex problems in both doniest'ic and foteign a.ffairs, ·as an efficient 
administrator he must so delegate the mechanical details of his super
Yisory function as to reserve to himself the greatest possible amount 
of 'time for making the decisions "·hich he ttlone may make. In effect
ing that delegation, the PrC'sident must place his trust somewhere; 
and who sha 11 say fliat 1 f he is deceived, he n rnst be removed~ 

(ii} 3lisprision of felony.-In the context of Paragraph (4), the 
standard of conduct required of a President'by the "take care" clause 
may reasonably be expressed in 'terms of the federal criminal offense 
of misprision of felony. 

Title 18 lT.S.C. § -1, entitlecl "Misprision of felony," provides: 
·whoever, having knowledge of the actual commission of a felony cognizable 

by a court of the Unitecl States conceals and does not as soon as possible make 
lmown the same to some judge or other persen in civil or military authority under 
the United States, shall hP fined not more than $500 or impl'isoned not more 
than three years, or both. 

The statutory offense of rn isp rision of felony has four elements: 
To sustain a conviction ... for misprision of felony it (is) incumbent upon 

the goYermnent to prove beyond a reasonable doubt 
(1) That ... the principal lia<l commttted and ('Olllpleted the felony alleged 

prior to (tht' elate of the alleged misprision); 
(2) That the defendant bad full knowledge of that fact; 
(3) That he failecl to notify the authorities; and 
(4) That he took (an) affirmatin' step to conct>al the crime of the princival.7 

(a) Affirmative act of co1wea.lme11t.-As the Supreme C~urt has 
pointed out, 18 U.S.C. ~ 4 "has been constrned . . . to require both 
knowledge of a crime and some affirmative act of concealment or 

o Of eourse. the President may not n void ,~ctn:-1 knowledge by deliberately isola_ti:1~ him
self from the normnl ehnnnels of eommumcahon. Nor mny he escape reRpons1b1hty by 
;1.,lihPmteb· issuing ambiguous instructinnB to llis suhon!inntes and then failing to policP 
t hPi r actions. · . 

r, NeaZ v FnitecZ States, 102 F. 2d 613, 646 (8th Cir. 19~9) : Lanre11 v. U111te1i States, 
fl.MF. 2d 407, 409 (!lth Cir. 11966), cert. c/en. ~85 U.S. 13'22; Unite,i States"· J{ing, 402 F. 2d 
fl9-1, 69J (9th Cir. 1968}. 
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,participation/' 8 The basic reason for the ~ffi.rmative act requirement 
1s that to punish mere nondisclosure would impose· an undne burden 
on the citizen : 

'To suppose that Congress reached every failure to disclose a known federal 
crime, in this day of myriad federal tax statutes and :i;egulatory laws, would 
impose a vast and unmeasurable obligation. It wou1d do violence to the unspoken 
principle of the criminal law that "ai, far as possible privacy should be re
spected." Unitea States v. Wo1·cestcr, 190 JJ". Supp. 548, 565-67, (D. Mass. 1960) 
(dioh1,m) (Wyzanski, J.). 

Another reason for the affirmative act requirement is to afford som,c1 
basis for an inference of evil intent. It has 1been held that "the motive 
prompting the neglect of a misprision must be i11 some form evil as 
respects the administration of justice." 0 

In State v. 11/ichaud, 11.J: A. 2d 352, 355 (Me., 1955) the court simi
larly suggested that the requirement of an affirmative act was necessary 
to prevent overbroad application of the statute: 

The act of concealment must be alleged. Otherwise, a person could be tri-ed· 
and erroneously conYicted on slight evidence·that was only to the effect that 
he was in the vicinity of where a felony was "actually" co111mitted, and from that 
improperly argue (sic) that he must have "known," and that he concealed be
cause he knew and dicl "not disclose." He might not ha,·e seen. He might not· 
have lmown or understood all the facts. 

A dictum of Chief ,Jnst'ice Marshall also reflects the reluctance of 
the Judiciary to construe misprision statutes so as to punish bare non-
disclosure of information : · 

It may 'be the duty of n citizen to accuse every offender, and to proclaim every 
offense which comes to his knowledge; hut the law which would punish him in 
every case. for not performh1g this clut:;·. ifl too harsh for man. ·Marbury v. Brooks, 
7 Wheat. 556, 575-76 (18'22). 

( b) Deg1YJe of knowle-clqe 1'eq·uin,d.-Several federal cases state tlmt 
in order to support, a conviction for misprision, it -is necessary to prove 
that the defendant had "fn11 knowledge'' of the commission of the crime 
by the principal.10 In Oonunomoealth v. Lopes, :ns Mass. 453, 453....,59 
(1945), the court intimated that mere "suspicion" that a felony had 
been committed could not rendet· the defend.ant's silence criminal. 

(c) of a P1·eside·11t of the United States under the Misp·rision 
statute,- e federal misprision statute re9.uires 'that. felonies be re
ported to "some judge or other person in civil or military authority 
under the United States.'' The President of the Fnited States is the 
chief officer of the executive branch 0£ the federal government.11 He 
is the commander in chief of tlw Army and X:l\'y of the enited 

States.12 

In view of the unambignons language of the statute, it is difficult to 
resist the conclusion that the President is a "person ·in. civil or military 

8 Bran:itmrg Y. Haves, 408 U.S. 665, 696 n. 36 (1972) ((Uctmn); and see eases cited in' 
note 6, supra. 

0 State Y. Wilxon, 80 Vt. 249, 67 A. 5/13, 5:'14 (1907). Acoo1·1i, Oommon,cealtl1, v. Lopes, fllll 
~lass. 453, 458, 61 N.E. 2d 849 (l!J45) ; Stntc \', M·icllau(1, 114 A. 2d ::152, ::157-58 (Me., 
Ulotil (concurring opinion}. - -

"' Neal "· Unitecl States, 102 Jr. 2d 643. 646 (8th Cir. 1939) : La11nce11 , •. Uuite<l States, 
111'56 F. 2tl 407, 409 (0th Cir. 1966). cert. de11. as;; U.S. 922: Un1te<l States v. King, 402 
F. 2d 694. 695 (9th Cir. 1968). 

11 U.S. Const. art. II, see. 2, d. "" 
12 Id. 
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authority under the United States," within the meanmg of the 
statute.13 

Under our Consititution, the President is situated differently from 
itny other person of authority in the government. He appoints the 
Attorney General of the United States, aml in this sense stands at the 
apex of the system of law enforcement.14 The President commissions 
all officers of the United Statcs. t" The President can pardon any per
son for any :fe.lony, before or aft.er the init.iat;ion of prosecutJion.16 The 
President is responsible for the national secnrity.17 In view of all 
these constitutional duties and responsibilities, which may, after all, 
with each other in a given case, the President is properly entitled to 
balance considerations of national security m1cl the public interest in 
the punishment of persons who infringe the provisions of a cdminal 
statute. 

b. Factual allegations. 
(i) Ooncealment of electronic B'tm,eillance as an obstmction of the 

Ellsberg t1·ial.-Dming the period from May 1969 to February 1971, 
the FBI wiretapped the home telephone of Morton Halperln and 
thereby incidentally intercepted 11 number of conversations to which 
Daniel Ellsberg was a party. The subsequent failure of the Depart
m~nt of Justice to produce logs of these conversations at Ellsberg's 
trial was due to the fact that the FBI had not, in the case of the 1969-
71 wiretaps, followed its usual procedure of entel"ing records of the 
wiretapped conversations in n, data retrieval bank (the ELSUR in
dex).18 This action does not constitute a ground :for impeachment of 
President Nixon, for reasons which have been. previously discussed.19 

The principal reason is that \,·hile the President may have, expressed 
to then Colonel Haig, in May U)69, a ge1w ml desire that the wiretap 
program be handled by the FBI on a parLicularJy confidential basis, 
there is no evidence at all that. he specificnJly directed the FBI not to 

Li In Englancl, the offense of misprision could be avoi<lecl by making a report to the King. 
Concerning the punishment for concealmPut of felonieR, Lol'Cl Coke wrote : 

"l<'rom which punishment lf any wilt sll\'P himself lw must follow the advice of Bracton. 
to discoYer it to tile King, or to some ju,t~e or magistrnto that for the administration of 
iustice >mpplictb his place, witl1 ull spped that he cnn." 
~ hist. Cop. 65. 

14 28 U.S.C. § 503. The discretionary power PXereised hy a t)rosecuting attorney in 
initiation and discon,tinuance of a 1>1·os,,cution iR un1YrrM.lly recognizl'd as being very 
extensh·e. The Federal courts have no power to control or compel the initiation of criminal 
proceedings, that being the prProgatil'e an<l duty of tile U.S . .Attorney . ."/mith "· Un-itetl 
Ntates, 375 F. 2d 243, 247 {1967): Uniter! State.~ Y. n, akow, 60 F. Supp. 100 (19,15): 
Fnitetl States v. Thompson, 2'51 U.S. ·Hl7 (1920) ; 28 lf S.C.A. * 507. Mandamus will not 
lie to control the exercise of this tlrosec11tori,al diRcreth,11. Gonjisca.tion Oases, 74 U.S. (7 
Wall.) 454 (1808) ; Jlfoses v. Katzenbach, :l!'l1J F. 2d 2,34 ( 1065) : Galfll>erfJ v. Hoffman, 225 
P. 2d 464 ( 1055). A United StatP$ A tto1'ney cannot be required or forced to sign an 
indictm('nt. U·nite,i States "· Oorr, 3":! D'. 2(1 167 (196f>). '.Che discretionary pow('r of tile 
attorn<iy for the United States, in cletern1ining whethet• or not a prosecution shall Ile com
menced or ni:tintni1wd, may well depend upon matters of 1,olicy wholly apart from the 
qu .. stlon of probablP cause. U11ite,i Sfotes 1· Cox, supra. 

15 r.s. Const. ,ut II, sec. 3. 
"'Id. art. II, sec. 2. cl. 1: ex varte Gm.,8,nan, 267 US. 37, 118-20 (1925). 
17 U.S. Const. art. II, sec. 2, cl. 1. 
'"'l'he fnnction or the ELSUR ind@x i~ to provlde a ~,·oss-referencing Rystem containing 

the nnmes of nll persons who nre overhear[{ in conversations interce1Jted by the FBI, so that 
if one of those J)ersons >lbould be intlicted, the logR of his ,werhears c,m hr quickly 11rod11ce<1 
from the filps, In July 1971 all Jogs. R1mmmaries and otlwt· records of the 1969-71 wiretnps 
were r<>moved from the F'BI to the ,vhite, [fouse, whPre lht,1· encled up in John Eltrlicbman's 
><aft•. Thus, it might he argued that eYen 1t Flllsberg's namt' had been properly enter<'{! in the 
gr,suR index, the Department of Justjce would still !in,.,, been unable to produce the log~. 
Itt that event. howevH, know!Nlge of the foct thnt Ell~bPt'O: had been overheard woulcl have 
rlirected tile court's attention to the Whiti, House to explain whr the logs had been: removecl 
from the FBI. 

10 See di~cussion of Article II, paragraph (2), s11vi-a. 
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enter the wiretap records on the ELSUR index. First, there is ·no 
reason to suppose that the President was familiar with the responsi
bility of the FBI Ito produce wiretap logs at "taint" heariligs,' as 
required by A ldernian v. United States ( which had been decided •by the 
Supreme Court only two months before). Second, even if 'the Presi
dent was aware of the Alderman holding in May 1969, it ·seems vecy 
improbable that he would also have known precisely what procedure 
(the ELSUR index) had been established by the FBI to enable the 
Bureau to discharge its duty of furnishing wiretap logs. Third, even 
in the m1likely event that the President was familiar with the ELSUR 
index, there is no evidence that he intended-let alone directed-that 
in adopting special security procedures for the 1969-71 wiretaips, the 
FBI should go so far as to ignore its legal duty o:f mainta~ning records 
so that wiretap logs cou]d be produced in court when necessat-y, A 
reasonable man in the President's position would surely _have relied 
on the vast experience and ,discretion of FBI Director Hoover to 
ensure that appropriate an.d legal measures were taken to provide extra 
security :for the wiretapping program. 

I:f the failure of the Department of Justice to produce the wiretap 
logs at Ellsberg's trial was an obstruction of justice, therefore, the 
FBI itself should be held accountable-not the President. Further
more, regardless of whether that fa.ilnrn was teclmic-ally an obstruction 
of justice, its only effect ·was to cause Judge Byrne to dismiss the case 
against Ellsberg. Since the President could have ordered the prosecu
tion of Ellsberg to be dropped anyway, as a valid exercise of prosecn
torial discretion, the actual result hardly justifies his impeachment~ 

(ii) Obst1'1.tction of Wa.t.ergate inquiries.-The belated disclosure of 
the June 23, 1972 conversations between the President and R.R. Hrude
man made it clear for the first time that the President did indeed 
conspire to obstruct justice, and did obstruct justice, by impeding the 
lawful inquiries into the ·watergate break-in and cover-up. Since this 
obstruction of justice represents the gravamen of the charge under 
Article I and has been treated at length in the discussion of that 
Article, it requires no further comment he11c. 

( iii} Obsfruction of inqnfries into camvaiqn fi,1ia1icing praatices arid 
1me of aam,paiqn funds.-Paragraph (4) alleges that the President, 
after learning that his subordinates were trying to obstruct lawful 
investigations into .allegedly illegal campaign financing practices o:f 
the -Committee to Re-elect the Prrsident, failed to take action to in
form the appropriate authorities of his subordinates' conduct. The 
Majority Report offers four examples in support of this proposition. 
·we submit that in at least three of these cases, a further elaboration 
of the facts is necessary in order to re-ach an intelligent jndgment as 
to whether the President is properly accused of wrongdoing. 

First, it is charged that the President :failed to inform the authori
ties after learning on March 13, 1973 from John Dean the method used 
by Allen and Ogarrio to make "illegal campaign contributions." In 
:fact, on February 28, 1973, the President had told Dean that he ex
pec_ted the "\iV atergate investigation to explore the financing trans
act10n through Mexico; to which Dean had replied that it could be 
~~plain~d and that "When they get the facts, they are going to be 
chsa.ppomted." (H,TCT 43). In the eonversation on March 13, the 
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President raise~ the question again: "What happened to this Texas 
guy that took his money back?" Dean replied that "All hell broke loose 
for ~~len" because "The money apparently originally came out of a 
subs1chary •· . down in Mexico." Dean briefly described the problems 
Allen had but then went_ on to explain that the money was not used 
for the vVatergate break-m. (H,TCT 65) These conversations scarcely 
see!ll to corroborate the allegiition that the Pl'esident was made aware 
of illegal acts. Indeed, the characterization of the transactions in ques
tion as "illegal campaign contributions:' is rather misleading in view 
of the fact that Allen had been called before a grand jury on Septem
ber 7, 1972 in connection ,vith these contributions, and no indictment 
had issued. (FBI memorandum from Mr. Bolz to Mr. Bates, Septem
ber 15, 1972) As of March rn7;1, therefore. the President would have 
been justified in concluding that, insofar as the contributions had been 
subjected to judicial scrutiny, their leg-ality had been vindicated. In 
any event, there ,,-as no reason for him to have brought to the atten
tion of a prosecutor a matter which' had been resolved six months 
earlier by a grand jury's refusal to indict. 

Second, it is charged that the President failed to stop plans, of 
which he ,vas informed on September 15, 1072, to interfere with pro
posed hearings of the House Banking and Currenev Committee on 
campaign financing practices of the Committee to Re-elect the Presi
dent. Whether or not this statement is technically correct, it omits 
pertinent information. The Chairman of the House'Bankino- and Cur
rency Committee, Representatirn Patman, announced in September, 
1972 that his Committee intended to conduct an investigation into the 
campaign financing practices o-f CRP. In ·point of fact, Mr. Pati'nan 
ordered the investigation on his own initiative, without first submitting 
the proposal to his Committee for a vote. fndeed, it is questionable 
whether the Banking Committm; even had j misdiction to inquire into 
campaign financing practices, and the Committee subsequently de
cided not to hold any hearings. vVith !1;11 due respect to Mr. Patman, 
we suggest that his rather precipitous action may have been motivated 
in part by political considerations-such as a desire to make public, 
before election day, the facts respecting- ('RP practices. ·while there is 
nothing at all improper about a political motive of this sort, neither 
does an attempt to impede such a.n investigation necessarily rise to the 
level of an obstruction of justice. 

Third, we would draw attention to the conversation on the after
noon of March 21, 1973 between the President, Haldeman, and Ehrlich
man. Ehrlidnnan stated that he thought that Strachan was "an ac
cessory in . . a undechlred campaign fund." Haldeman disputed 
this opinion, but Ehrlichman replied that the law included Strachan. 
The President was unconvinced and said, "well that was . . un
declared for a while I think it was '70, '68." (This is dearly a refer
ence to the funds under Kalmbach's control from 196!) to early 1972.) 
Ehrlichman agreed with the President but went on to indicate his 
belief that 1Strachau's control of unreported political funds after 
April 7, 1972 was a violation of law: "Yeah. But then it got back into 
the coffers and, 1:1h, ,Yas used in this campaign." (H,TCT 142). It would 
be fair to say that the participants in this conversation did not reach a 
consensus that Strachan had in fact viofated the law. Furthermore, it 
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was known that Strachan would soon be called to testify before the 
grand jury. Under these circumstances, the President mjg]1t re~sona
bly have believed that the demands of the orderly admnnstrat10n of 
justice did not require him to rush to the. :prosecutor with news of a 
possible violation of law, particularly when he ,vas personally un
convinced that it was in fact a violation. 

(iv) Kleindienst cowffrniation heai·ings.-(a) Facts.-On Febrnary 
15, 1972, the President nominated Deputy Attorney General Richard 
Kleindienst to be Attorney General of the United States to succeed 
John Mitchell, ,vho was leaving the Department of Justice to partici
pate in the President~s re-election campaign. 

The Senntt .. Committee 01). the ,Judiciary held brief hearings on the 
nomina•tion and q1:1ickly nited to recommend that the nomination be 
confirmed. ( Book V, 605) . 

On February 29, Hl7~, ,fock Anderson, a newpaper colummst, pub
lished the first of t}n,ee articles alleging that three antitrust cases, 
commenced iby the Depiu-tment of .Justice in 1969, had been settled 
favorably to the dt>fendant. the International Telephone & Telegraph 
Corporation (IT'!'). in 1971 in return for a large financial contribution 
to the 1972 Republican National Conyention in San Diego. Kleindienst 
immediately asked that the Senate ,Jndidary Hearings he. recon
yened in order that he might answer these allegations. (Book V, (lg3) 

On March :2, 19ii. pursuant to Kleindienst's request, the hearings 
reconvened. The purpose of the he11rings was to determine what con
nection, if any, existed bet.men the settlement of the ITT antitrnst 
cases and the· ITT conYent.ion contributions. In connection with the 
investigation, the Senate CommiUe(' on the ,Tudiciary inqni.red into 
several areas inclucling: ( 1) the extent of involvement of the -·White 
House in th<.' filing, handling and settling of the ITT' antitrust cases; 
(2) the circnmstanct•s nuder which the, ITT conYention pledg,• was ob
tained; and ( 3) the actions of the Department of ,Justice personnel in 
the ITT antitrust cases. ,( Book V, 677-904, 7;asshn) 

Richard Kleindienst testified that he had never been interfered 
with by anyone at the ·white Honse in the exercise,o:f his responsibili
ties in the. ITT' antitrnst cases. (Book V, 677-80, 729-M, 755-58, 
849-53) In fnct, on April 19, rn71, the day before an appeal was due 
to be filed in the Supreme Court in the ITT-G,·innell case, the Presi
dent tc>lephonecl Kleindirnst and ordered that the appeal not ·be filed. 
(Book ,~. 311) In his Senate testimony, Kleindienst also described 
the circumstnuces of the decision to delay this appeal without men
tioning· the President's phone call. (Book V, 729-34, 751-54) 

On May 16, 1!)74 Klf'indienst pleaded guilty to an information 
('harging a failure to answer accurately and fuliy .quest.ions pertfoent 
to the Senate ,Judiciary CommittC'<:'S inquiry, in ,·iolation of 2 1T.S.C'. 
~ 192. (Book V, 965) 

,John N. Mitchell testifo•d in part as to liis in\'Olvement in the 
handling of the ITT antitrust cnses. Mitchell testified that he had 
recnsed himself in the. ITT'cases. (Book V, 771) In fact, Mitch.ell had 
heen involvei:l in contacts with ITT officials concerning.the cases-during 
1970 and had various discussions with W'hite House staff members 
about the ITT antitrust cases. (Book V, 143) In his Senate testimony, 
Mitchell denied that he had erer disr.nssed tlie ITT' antitrnst cases wi.th 
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the President, although he had discussed the ITT-Gr·i11mel appeal with 
the P1:esident on April 21, lllll, two days after the President's order 
to Klemdienst. (Book V, 371-76; 771-75) In that discussion Mitchell 
had per·suadecl t11e President not to interfere with the appeal of ITT
Grinnell to the Supreme Comi. (Book V, 371) 

(b) Evidence relaM11g to President's kn01.oledge 
Thi'\ evidence of Presidential knowledge of this testimony given by 

J\:Ir. Kleinc~ienst and Mr. Mitchell in March and April, 1972 is 
circumstantml. 

The President returned from China on the evening of Febnmry 28, 
1972. After spending a few days in Key Biscayne the Preside,nt oogan 
his first full day in the White House on Monday, March 6. (Book V, 
141-42) Three days e,arlier, on March 3, Richard Kleindienst had 
testified about the circumstances surrounding the cle1ay of the appeal 
of the ITT-Grinnell case a year earlier. ('Book V, 729-34) 

On Monday, March 6, the President met, and talked by telephone, 
with three of his top aides, Haldeman, Ehr1ichman and Colson. (Book 
V, 135) Also on March 6, Richard Kleindienst's diary reflects the :ract 
that he was at the White House for a Cabine,t meeting with the Pres
ident. (Richard Kleindienst diary, submitted to the Inquiry staff after 
the initial presentation to the Committee of information regarding the 
ITT matter.) The next day Kleindienst in -a detailed statement to 
the Senate Committee. d{>,scribed the events of April 19, 1971 without 
mentioning the Preside.11t's order to him not to file, the ITT-Grinnell 
appeal. (Book V, 751) 

On March 14, 1972, John Mitchell, appeared before the Senate Ju
diciary Committee and twice testified th:at the.re had been no commu
nications bet:wee.n the President and with him with respect to the ITT 
antitrust litigation or any other antitrust litigation. That evening the 
President and Mr. Mitchell had their m1ly telephone conversation 
during March of which .the Committee staff is a.ware. (Book V, 771) 
Mr. Mitchell has denied in an unsworn interview with the inquiry 
staff that be discussed his testimony, or the testimony of any other wit
ness before the Senate Committee with t-he President, with Mr. Klein
dienst, or with any members of the President's staff. 

Aocording to Charles Colson's calendar, he spent the morning of 
March 18, 1972 on "ITT" matters. He had three telephone conversa
tions with Mr. Mitchell during the morning. That a,fternoon the Pres
ident and Colson met for over two hours. 

On March 24, 1972, the President held his only press conforence of 
this period. He said that: 

, .. as far as the [Senate Judiciary Committee] hearings are concerned. there 
is nothing that has happened in the hearings to date that has in one way shaken 
my confidence in Mr. Kleindienst as an able, honest man, fully qualified to be 
Attorney General of the United States. (Book V, 801) 

In this press conference, the President also said that, "we moved on it 
[ITT] and moved effecfo·ely. . . Mr. McLaren is justifiably very 
proud of that record . [and he] should be." (Book V, 8~2) He said 
that Administration action had prevented ITT from growmg further 
and quoted Solicitor General Griswold as to the exce1lence of the ITT 
settlement. (Book V, 799) 

37-777 0 - 74 • 30 
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Charles Colson testified before the Committee as to a meeting during 
this time period that he attended with the President and Haldeman. 
Colson testified that the President recalled that he had made a tele
phone call to Kleindienst: 

Mr. CoLsoN. I recall one instance when the President was basically t-alking to 
Haldeman, but I was in the room and obviously the question of his inv,olvement 
in the ITT settlement had somehow come up. 

Mr. JENNER. ·when you say his you are referring tow ho? 
Mr. COLSON. The President. 
Mr. JENNER. All right. 
Mr. COLSON. Because lie said do you, Ile said to Haldeman, he said do you re

member the time I called Kleindienst and got very agitated or very excited with 
Dick and ,did I discuss the ITT case or was I talking about policy. And Bob said 
no you were talking about policy, you weren't discussing the case. 

And the President said are you sure? 
,And Haldeman said yes, either I was there while you called or Ehrlichman 

was there and heard your call and the President said thank God I didn't dis
cuss tbe case. 

Mr. JENNER. Do you have a recollection with better certainty that tbis con
versation you have now described tool{ piace during tbe span of the ITr-Klein
dienst hearings? 

l\fr. COLSON. Yes, I think it did. I can't imagine why it would come up at an
other time. I think it must have-I know it is the first fime I ever knew the 
President talked to Kleindienst about this matter at all. And I don't think I 
learned about it until late in the month and I remember learning about it in 
that fashion, that the President was trying to recall what he had said to Klein
dienst hearings? 

Colson also testified that on March 27 and 28, 1972 he and Clark 
MacGregor me,t with the President and presented to him the reasons 
why they felt the nomination of Kleindienst should be withdrawn. 
Colson testified that he left that meeting feeling that the President 
was inclined to agree that the nomination should be withdrawn. (Col
son testimony, 3 HJC 384--85) 

On March 29, Colson and MacGregor met with H. R. Haldeman 
who informed them that the President was going to meet with Klein
dienst that afternoon to dete,rmine whether or not Kleindienst would 
withdraw his name from consideration. ( Colson -testimony, 3 HJC 
385) Colson also testified that on the morning of March 30, he and 
~facGregor met with Haldeman who described the President's meet
ing with Kleindienst in which Kleindienst convinced the President 
that the nomination should not be withdrawn. ( Colson testimony, 3 
HJC 386) 

Colson took notes of his meeting with Haldeman and MacGregor 
(Colson Exhibit No. 22, 3 HJC 387-91) and later returned to his.office 
to dictate a memorandum to Haldeman that argued tha,t the nomina
tfon sho~1ld be withdrawn. (Colson testimony, 3 H.TC 393-97) His 
reasons mcluded the fact that he had reviewed cloctiments that would 
tend to contradid Mitchell's testimony to the Senate Committee. 
(Book V, 805-09) Later that day Colson met with the President and 
informed him that he had written such a memorandum. After meet
ing with the President, Colson sent the memorandum to H. R. Halde
man. Colson testified that by normal practice the memorandum would 
be given by Mr. Haldeman to the President. ( Colson testimony, 3 HJC 
397) 

Mr. Mitchell has told the inquiry staff that, near the end of March, 
he recalls generally that he conveyed to the, President, either directly, 
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or through Mr. Haldeman, his view that the Kleindienst nomination 
should not be withdrawn but that he recalls no specific conversations. 

On April 4, 1972 the President met four times with Haldeman and 
talked once by telephone with Colson. Dnring the afternoon the Presi
de;11t met with Haldeman and Mitchell and discussed, among other 
thmgs, changing the convention site from Sa.n Diego to Miami. An 
ed}ted transcript of this conversation has been supplied to the Com
n11ttee. The transcript indicates no evidence of Presidential knowledge 
of the testimony of Kleindienst or Mitchell, and indeed shows that 
there was very little discussion of the hearings. 

On ,June 8, 1972, Kleindienst was confirmed by the Senate. On 
June 12, 1974, Kleindienst was appointed to the office of the Attorney 
General, and was sworn in at a ceremony at the .. White House attended 
by the President. (Book V, 901) 

During the period that the Kleindienst nomi1mtion was pending 
before the Senate, the press provided extensive coverage of the hear
ings, the debates and the final rnte. (Book V, 855) This press coverage 
was reflected in the news summaries prepared daily by the White 
House staff for the President. 

On January 8, 1974 the office of the White House Press Secretary 
issued a ""White Paper" entitled, "The ITT Antitrust Decision", de
scribing the President's role in the ITT antitrust cases and their 
settlement. The White Paper denied that the President had any 
involvement in the ITT. settlement and denied that the settlement ,vas 
made in exchange for an ITT conrnntion pledge, but admitted the 
telephone call to Kleindienst. (Book V, 956) 

( c) Was the testimony of Kleindienst or Jr[ itchell pe1jury .'i' 
In the comse of their testimony before the Senate Committee on the 

Judiciary, Kleindienst and Mitchell appear to have given incorrect or 
misleading testimony several times. Kleindienst apparently misled 
the Committee about the nature of his contacts with the White House 
in the filing, handling and settlement of the ITT antitrust cases. 
Mitchell apparently misled the Committee about his contact with the 
White House and ,,·ith I'IT officials regarding the ITT cases, and he 
further was evasive about his involvement in the Administration's 
decision to select San Diego as the site of the 1972 Republican National 
Convention. Certain statements by Kleindienst and Mitchen appear 
to be clearly incorrect. On March 7, 1972, Kleindienst described the rea
sons for the decision to delay the ITT-Grinnell appeal on April 19, 
1971, without mentioning the President's telephone call of that day in 
which the President ordered the appeal to be. dropped. On March 14, 
1972, Mitchell stated that he never discussed. the ITT antitrust cases 
,vith the President, whereas actually he had discussed the appeal with 
the President on April 21, 1971. 20 

A factual issue may be raised as to the intent of Mitchell in his 
misstatements. In his interview ,vith the inquiry staff, for example, 
Mr. Mitchell indicated that what he meant when he denied talking to 

""To date neither Kleindienst nor l\f!tchell has been prosecuted for :perjury in connection 
with the ITT hearings. Kleindienst has pleaded to the lesser offense of failure to fully 
re&T>Ond under 2 U.S.C. § 19,2. Mitchell has not been :prosecuted for nny net relating to the 
ITT /Kleindienst bearings. · · 
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the President about the ITI cases was that he had never talked to the 
President about the merits of those cases. In sueh a case his testimony 
would not be perjury. . . . . 

The alleO'ed misstatements by Klemd1enst concernmg the ITT-Grin
nell appeal to the Supreme Court in April 1971 :are subject to the 
defense of "literal truth." For example, the lengthy statem_en~ which 
Kleindienst read to the Committee on March 7, 1972, om1ttmg any 
mention of the President's telephone call, may be misleading but not in 
fact false. Kleindienst's statement related only actnal events of April 
19, minus the telephone call, and therefore it may be literally ~r~e b~1t 
incomplete. Therefore, under the recent Supreme Court dec1s10~ m 
Bran.<;ton v. United Btates, 409 U.S. 352 (1973), in which the Court 
held that testimony that is literally true but arguably misleading by 
negative implication is not perjury, Kleindienst's remarks on March 7 
would not constitute perjury. 

The alleged misstatements of both Mitchell and Kleindienst. were 
not perjurious because they were not material to the Senate Inquiry. 
The test of materiality is whether the testimony has a natur3:l effect 
or tendency to influence, impede or dissuade the investigative body 
from pursuing its im·estigation.21 The Senate Committee on the Judici
ary was charged with evaluating the qualifications of Richard Klein
dienst to be Attorney General. In the exercise of this constiti1tional 
responsibility the Senate Committee was investigating the connection 
between the ITT antitrust cases and the ITT 'convention pledg~. The 
Senate Committee's investigation into the ITT scandal was :focused 
properly only on the settlement of the ITT cases and the reasons :for 
the settlement. Thus an al1eged misstatement a!bout an appeal in the 
ITT-Grinnell case ·would not be material to the Committee's.inquiry. 

It may .be questioned, furthermore, whether disclosure of the,Presi
dent's telephone call to Kleindienst-and the latter's successful resistance 
would have had any adverse impact upon the Committee's judgment 
as to Mr. Kleindienst's qualifications. In omitting to mention the 
telephone call Kleindienst also omitted to mention that his response 
to th~ call ·was to threaten to resign. In pa1t 'because of that threat, the 
President rescinded his order two days later. Kleindienst's strong 
resistance to presidential intervention could only have reflected favor
a.bly on his integrity and qualifications for the office of Attorney Gen
eral. In such a case it makes no sense to attempt to impeach a President 
because his nominee withheld information that would have markedly 
enhanced the nominee's chances of confirmation. 

( d) Was the P1·esiden.t aware of tlw false te;stinwny of hi~ 
8'1.tbordinates? · 

To charge the President with knowledge that his close subordinates 
had endeavored to frustrate the Senate inquiry, two facts must be 
proven. J?irst, it must be shown that the President had knowledge of 
the specific testimony of Kleindienst and Mitchell. Second, it must be 
shown tha~ t~e Presid(:nt knew that testimony to b(~ false. -

The Ma1onty Report offers several facts to prove that the President 
had knowledge of the testimony. First, the "extensive press coverage" 

21 United, States v. Morgan, 194 F. 2d 623 (2d Cir. 1952), cert. denied, 343 U.S. 965 
(1952). 
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of the Kleindienst hearings supposedly reflected in the President's 
daily news summaries is suggested as a source of information from 
which the President is presumed to have learned about the testimony. 
Second, the President had a telephone conversation with Mitchell on 
the evening of March 14, the day of MitcheH's allegedly pe,rjured testi
mony. The inference is drawn that during this telephone call Mitchell 
informed the President of his testimonv that day. Third, the President 
indicated in his March 24 press confere11ce that he was familiar with 
the hearings and testimony of the ,vitnesses. Because the President 
quoted the geneml statements about the ITT settlements by then 
Solicit.or General Griswold, the majority charges the President with 
know ledge of the testimony of other witnesses about the appeal. Fourth, 
Colson testified to the Committee that Haldeman informed him on 
March 29 and 30 that the President intended to meet, and did in fact 
meet, with Kleindienst on the afternoon of March 29. It is inferred 
from this meeting that the President h•arned of and discussed K1t>in
dienst's misleading testimony. Fifth, Colson's March 30 memorandum 
to Haldeman cites certain documents in White House files that contra
dicted Mitchell's testimony about his role in the settlement and tended 
to show that the President was involved in the ITT case in 1971. It is 
argued that if the President read this memorandum, he would have 
realized that evidence existed that contradicted the testimony of 
Mitchell about the ITT-G-ri1inell appeal. 

Under close scrutiny, however, this evidence does not persuasively 
establish presidential knowledge. First, no direct evidence of actual 
presidential know ledge exists. Except for the President's general state
ment in his press conference of March 24, the evidence is jrely 
inferential. Nor does the press conference itself indicatespecifi . ..:nowl
edge of the actual testimony of either Kleindienst or Mitchell. Colson 
and other witnesses have informed the inquiry staff that the President 
does not prepare for news briefings by studying primary news sources. 
Instead he utilizes a briefing book prepared by his staff. There is no 
evidence before the Committee as to what the briefing book for the 
President's March 24 press conference contained, nor has the Com
mittee requested production of this briefing book. An inferpuce 
of presidential knowledge of testimony from the press conference is 
therefore wholly unwarranted. 

Second, although the Majority Report attaches great significance 
to the "extc•nsive press cov(>rage," the spedfic testimony by Kleindienst 
concerning the appeal was actually not reported. The focus of the 
news media was on th<~ allegations concernmg the settlement of the 
ITT cases, not the appeal of the ITT-Grinnell case. Thus by reading 
the newspaper or the news summaries the President could not .have 
l<>amed of thP critical testimony of eitlwr Kleindienst 01· Mitchell. 

Third, although Haldeman may have told Colson that Kleindienst 
and the President nwt on the afternoon of March 29, Kleindienst has 
specifically denied this to the inqnii-y staff. K1PindiPnst said that he 
had no conversations with anyone at the White Honse dnring March, 
April and May of 1072. As uncorroborated hearsay, Colson's testi
mony is not entitlecl to much weight. 

Fourth, although Co1son1s memo of Mar<:'h 30 does indicate that 
documents contradicted Mitchell's testimony, the testimony concerned 
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the settlement and not Uw appeal. In any event, Colson testified that 
he does not know whether the Presicl<'nt received or read the memo. 
In fact, Colson has testified to the Committee that he did not discuss 
with the President either his memo, the documents describe therein, 
or the testimony of Mitchell or Kleindienst. Nor did the President 
ever indicate to Colson any awareness that Kleindienst had not told 
the truth to the Senate Committee. (Colson testimony, 3 HJC 401) 
Finally, Colson has said that he did not follow the testimony of any of 
the witnesses before the Senate ,Judiciary Committee. Because Colson 
was the ·whitt> House staff man in charge of the Kleindienst confirma
tion fight, if he never followed the testimony and never talked about 
the testimony with the President, it is difficult to see how the Presi
dent could have learned of the testimony. 

Even if the evidenc(> established that the President was aware of 
the testimony of Kleindienst and :\'Iitchell-which we .. belie,·e it does 
not-the allegation of wrongdoing on the President's 1)art further 
depends on proof that he also would have known the testimony to be 
false. This conclusion is urged by the majority because the President 
had participated in the events of April, Hl71 about which Kleindienst 
and Mitchell testified falsely. But those events can hardly be said to 
have been of critical importance to the Nixon Presidency. The Presi
dent's telephone call to Kleindienst on April 19, 1971 in which he 
ordered Kleindienst to drop the ITT-Grinnell appeal, lasted no more 
than three minutes. The Prt';;ident's discussion hrn days later with 
Mitchell a.bout the appeal lasted less than five minutes. One is scarcely 
rompelled to conclude that, after the passage of ten and a half months 
filled with <'Vents of the order of importance of his trip to China, the 
President would advert to and recall those comparatively trivial 
conversations. 

Moreover, the evidence supports the conclusion that in fact the Presi
dent inaccurately recalled the substance of the telephone call to Klein
dienst. Colson has testified that sometime in Marrh, 1972, the President 
was assured by Haldeman that the call was not about the ITT case 
but rather was about the antitrust policies of ~fcLaren. According 
to Colson, the Pr(>sident respondPd, " ... thank God I didn't discuss 
the case." ( Colson testimony, 3 H,TC 383) 

In conclusion, the evidence establishes that the testimony of Klein
dienst and Mitchen, thong-h pnhaps misleading, was not perjnrious; 
that the President was probably not aware of the substance ·of their 
testimony; and that e\·en if he had been aware of it, he would not 
have r(>cognized it as false. This fair reading of the C'Yidencr does not 
even make out a C'ase of negligence against th(> President, let alone 
support the charge that he knowing-h failed to take care that the laws 
be· faithfully executed. · 

Parrtqmpn. ( 5) 

Paragraph ( 5) char~·es that. the President "knowingly misused the. 
executive power by interf('ring-" wit.h the Federal Bm·(>au of InYE>sti
g-ation, the Criminal Division of th€', Depa.rtnwnt. of ,TnsticP, the 
,vateq?:ate Special ProsE>cntor, and the Central Intt>llig-enC'e Agency. 
This charge is t>SSent.ially a repetition of allt>gations which are ('Ji.com
passed by Article I, Paragraphs ( 4) and (6). 
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If the allegations in Article. II, Paragraph ( 5) are regarded as 
having an independent significance apart from the ·watergate con
spiracy, then they are reduced to describing a few isolated incidents 
,vhich do not, in our opinion, rise to the level of a ground for impeach
ment. Co1wersely, if the allegations a1'e concerned with the "r atergate 
conspiracy, then Pnrngraph ( 5) merely duplicates Article I and is 
redundant. 
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ARTICLJ<: III 

Article III charges that the President, "without lawful cause or ex
cuse," failed to produce papers and things subpoenaed by the 
Committee on the ,Judiciary, which ,,;-ere deemed necessary by the 
Committee in order to resol \·~, questions relating to Presidential knowl
~dge or approval of certain actions "demonstrntt>d by other evidence 
to be substantial grounds for impeachment of the President." Pro
ponents of the ;\rticle urged that its adoption was necessary to estab
lish, as a matter of law, that no President may resist a duly authorized 
impeachment inquiry by the House of RepresentatiYes. It was sug
gested in the Committee's debate on this Article that impeachment 
should be "automatic" if a President refuses to surrender evidence in 
a legitimate impeachment inquiry.1 

,ve belien~ that adoption of Article III would have unnecessarily 
introduced an element of brittleness at the heart of our system of Con
stitutional checks and bahrn('es. and for this reason would have been 
unwise. Furthermore there may appear to be an element of unfairness, 
or even circularity, in remoYing a President from office for failure to 
cooperate in his own impeachment-for failure to furnish information 
to his accusers, as it were---particularly where other grounds for im
peachment are thought to exist. 

If this were nevertheless to be done, certainly it should be done only 
after a formal adjudication by the Houi;,e of Representatives as to the 
relevance of the material sought, the adequacy of the President's re
sponse, and the applicability of any privilege or other "lawful cause 
or excuse" claimed by the President. Such is the time-honored pro
cedure of the House, and to abandon it in this, of all cases, could only 
cause grave doubts as to the fairness of a -vote to impeach on this 
ground. 

FACTUAL BACKGROUND 

The question of the limits of the President's obligation to waive 
claims of confidentiality and make available, to investigators and to 
the public, information and records pertaining to the work of the 
Executive Branch, has perplexed the Governnient for more than a 
year. On May 22, 1973, the Pr·esident formally waived Executive privi
lege "as to any testimony concerning possible criminal conduct or dis
cussions of possible criminal conduct in the matters presently under 
investigation, including the V\T atergate affair and the alleged cover
up." 2 The Senate Select Committee on Presidential Campaign Activi
ties issued subpoenas for various taped conversations and documen
tary materials. and eventually brought suit to enforce its subpoenas 
pursuant to specially enacted legislation conferring jurisdiction on 
the United States District Court for the District of Columbia. The 

1 HJC Debates. July 30, 1974, TR. 1105. 
2 ''Presidential Statements," May 22, 1973, p. 2ii. 

(478) 
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President successfully resisted these demands for information, and 
prevailed in the suit brought against him. 3 

Also in 1973, the Federal grand jury investigating the Watergah• 
matter issued its own subpoenas for ta'pes and other materials which 
it declared to be necessary to its investigation. Its subpoenas were 
eventually upheld in the comts,4 and the President released the tapes 
in question. 

More recently, the Office of the ·watergate Special Prosecutor issued 
trial subpoenas for tapes and other docnmentary material, for use 
in the upcoming trials in tht> case of [/,11ited Btate8 v. 11/itohell et al., 
now pending in the United :,;;tates District Court for the District of 
Columbia.5 The President's challenge to the validity of these sub
poenas resulted in a recmt dt-cision of the United Statt>s Supreme 
Court, reaffirming the doctrine of Executin, privilege but holding 
that, under the circumstances of that case, the President was obliged 
to turn over the material.6 The President statt>d that he would com
ply with this decision, and accordingly surrendered the tapes in ques
tion to the Special Prosecutor in compliance with this decision. 

The authority for the subpoenas issued by this Committee derives 
from the adoption, on February 6, Hli +, of H. Res. R03. which con
ferred subpoena power on the Committee for the purposes of its im
peachment inquiry. 

We believe that the following matters have some bearing upon 
whether the President should be impeached because of his responses to 
the Committee's subpoenas: 

On February 25, 1974, following initial discussions between the 
Special Counsel to this Committee, .John Doar, and the Special Coun
sel to the President, James D. St. Clair, Mr. Doar wrote to Mr. St. 
Clair, stating in part as follows: 

We belle,e the next logical step is to have you outline for us how the 
White House files are indexed, how Presidential papers are indexed, and how 
Presidential conversations and memoranda are indexed. We are particularly 
interested in knowing how the files of Illr. Haldeman, Mr. Ehrlichman, Mr. 
Colson and Mr. Dean are indexed. If we could work out a way whereby mem
bers of the Inquiry staff' may examine these files for the purpose of selecting 
materials which, in our opinion, are necessary for the investigation, I believe 
that the inquiry would be expedited. 

On April 4, 1974, following further discussions, Mr. Doar sent 
another letter to Mr. St. Clair, stating in part as follows: 

Of course, if any of the con,ersations requested in our letter of February 25, 
concerns a subject entirely unrelated to the matters that I have outlined, 
the Committee would llave no interest therein. In the final analysis, however, 
the Commitee itself would have to make that determination. I am sure it would 
gi,e careful initial consideration to your response in making its determination 
as to a particular conversation ·which you might believe to be totally unrelated 
to the matters that I have outlined . 

On April 19, 1974 Mr. Doar wrote to Mr. St. Clair requesting, in 
part, the following material : 

All papers and things prepared by, sent to, received by, or at any time con
tained in the :fil('s of, H. R. Haldeman, .John D. Ehrlichman, Charles W. Colson, 

• Senate Select Committee v. Ni11Jon, D.C. Cir. Clv. No. 74-1258 (May 23, 1974). 
• Nixon v. Sirica, 487 F. 2d 700 (D.C. Cir., 1973). 
• Cr. No. 74-110. 
• United States -rt. Nfaon, (U.S.S.Ct., July 24, 1074). 
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,John Dean 3d, Gordon C. Strachan, Egil Krogh, David Young, E. Howard Hunt, 
G. Gordon Liddy and John Caulfield to the extent that such papers or things 
relate or refer directly or indirectly to one or more of the following snhject,; : 

1. The break-in and electronic surveillance of the Democratic National Com
mittee Headquarters in the Watergate office building during_ May and June of 
1972, or the investigations of that break-in by the Department of Justice, the 
Senate Select Committee on Presidential Campaign Activities, or any other legis
lative, judicial, executive or administrative body, including members of the 
White House staff ; 

2. The . . . Huston Plan; 
3. The activities of the White House Special Investigation Unit. 

On April 11, May 15, lvfay 30, and June 24, 1974, the Committee, 
a:fter considering factual memoranda prepared by the Inquiry staff 
outlining the need for the materia.ls sought, issued eight subpoenas 
:for (i) tape recordings and other materials related to 147 Presidential 
conversations, 98 related to Watergate and 49 related to the dairy 
inquiry, the ITT matter, the domestic surveillance area, and the al
leged misuse of the IUS ; (ii) all documents in the files of Messrs. 
Haldeman, Ehrlichman, Colson, Dean and Strachan relating to the 
\Vatergate matter;, 7 (iii) all documents from the files of Haldeman, 
Ehrlichman, Colson, Krogh and Young relating to the White House 
Special Investigations Unit; (iv) all Presidential daily diaries for the 
months of April, Ma.y, June and July, 1972, February, March, April, 
October, and part of .July, 1973; and (v) certain other Presidential 
daily diaries and daily news summaries delivered to the President. 
Of the 147 conversations for which the Committee has subpoenaed 
tape recordings, dictabelts, memoranda and other related documents, 
it is known tlJat 126 cover a period of approximately 90 hours (5,361 
minutes). The duration of the remaining 21 conversations has not been 
ascertained by the Committee. 

On March 6, 1974, the President's Special Counsel announced that 
the President would give to the Committee aU material which he had 
previously submitted to the Watergate Special Prosecutor, including 
nineteen tape recordings relating to Watergate, ITT, "Plumbers," and 
the dairy areas of the inquiry, and over 700 documents.8 

On April 29, 1974, the President announced that he ,Yould submit 
to the Committee the transcripts of subpoenaed conversations dealing 
with Watergate, as ·well as transcripts of some other taped conversa
tions dealing with Watergate which had not been subpoenaed. These 
transcripts were delivered to the Committee the next day in a docu-

7 The subpoena of May 30, 1974 reqnirecl the production of: 
"All papers and thingij (including recordings) prepared by. sent to, received by or at 

any time contained in the files of H. R. Haldeman, John D. Ehrllchman, Charles W. 
Colson, John Dean III, and Gordon Strachan to the extent that such papers or things 
r<>late or refer directly or indirectly to the break-in and election surveillance of the 
Democratic National Cornrnitt1>e Headquarters in the Watergate office bnilcllng during IIIay 
and June of 1972 or the investigations of that break-in by the Department of Justfre, the 
Senate Select Committl!e on Presidential Campaign Actidtif's, or an:v other legislntfre, 
judicial, executive or ndminb;trnth·e body, including members of the White House staff." 

8 The matel'ials entitlPd "FactR Respecting Defense of Subpoenns," prepared by the 
Inquiry stnff and submitted to the mf'mbers of the Committee before the ..-ote on Article 
III states that ''the twelve Wnt<•r1mte tape recordings were alreadJ· on their way !O the 
Committee as part of tile Gr!lnd ,Tnry ~ubmlssion." (pp, 2, 6) Actually, the hearing at 
which the Pr .. sident's Special Counsel announced thnt the mnterial would be turned over 
was held by ,TU<lge John .T. Sir!ca for thi> purpose of determining ivl1et11e,· the Grand Jury 
submission would or would not be tnrn~d over to this Committee. It is only in retrospeet 
that it appears that the materials "were already on their way" to this Committee; there 
is no reason to think that the hearing an<'I decision by Judge Sir!ca were empty formalities, 
mere "window-dressing" to ratify a course of action already chosen by the Special 
Prosecutor. 
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ment 0£ 1,308 pages entitled, "Submission o:f Recorded Presidential 
Conversations to the Committee on the Judiciary o:f the House o:f 
Representatives by President Richard Nixon" hereinafter cited as 
:WHT.9 

On August 5, 1974, the President released to the Committee and to 
the public the transcripts o:f three co1wersations between himself and 
H. R. Haldeman on June 23, t972, together ,vith a formal statement. 
The President said: 

On April 29, in announcing my decision to make public the original set of 
White House transcripts, I stated that "as far as what the President personally 
knew and did with regard to ·watergate and the cover-up is concerned, these 
materials-together with those already made available-will tell it all." 

Shortly after that, in 1\Iay, I made a preliminary review of some of the 64 
taped conversations subpoenaed by the Special Prosecutor. 

Among the conversations I listened to at that time were two of tllose of June 23. 
Although I recognized that these presented potential problems, I did not inform 
my staff or my Counsel of it, or those arguing my case, nor did I amend my 
submission to tl1e Judiciary Committee in order to include and reflect it. At the 
time, I did not realize the extent of the implications which these conYersations 
might now appear to hat"e. As a result, those arguing my case, as well as those 
passing judgment on the case, did so witll information that was incomplete and 
in some respects erroneous. This was a serious act of omission for which I take 
full responsibility and whicll I deeply regret. 

Since the Supreme Court's decision twelve days ago, I ha Ye ordered my Counsel 
to analyze the 64 tapes, and I haYe listened to a number of them myself. This 
process bas made it clear that portions of the tapes of these June 23 conYersa
tions are at Yariance with certain of my preYious statements. Therefore, I have 
orderecl the transcripts made aYailable immediately to the Judiciary Committee 
so that they can be reflected in the Committee's repo1rt, and included in the 
re-cord to be considered by the House and Senate. 

This submjssion was later supplemented by the delivery to the Com
mittee of an edited transcript of a conyersation which took place 
between the President, H. R. Haldeman and John Mitchell on 
April 11, 1972, for which tapes and other materials have been sub
poenaed by the Committee. 

MATERIALS TURNED OVER TO THE COMMITTEE 

In addition to the edited transcripts mentioned above, the White 
House submitted to the Committee the materials listed in the 
Committee's "Index to Investigative Files-Materials Received from 
tlie White House," given to the Members of the Committee on May 9, 
l 974. These materials included the following: 

1. Handwritten Notes of the President and H. R. Haldeman 
(5 items) 

2. Memoranda, Daily Diaries and Other Material. (11 items) 
3. W"hite House Political Matters Memoranda, 8/13/71-9/18/ 

72, to H. R. Haldeman :from Gordon Strachan. (21 items} 
4. Documents regarding the Special Investigations Unit 

("Plumbers"). (38 categories or items) 
5. Documents regarding ITT. (73 categories or items) 
6. Documents regarding the Dairy Industry. (20 categories or 

items) 

9 As to the adequacy of this submission for the Committee's purposes, see discussion under 
heading "Substantial Compliance" below. 
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7. Documents from the files of the Federal Home Loan Bank 
Board. (98 documents and 8 sets of documents) 

8. Documents from the files of the Environmental Protection 
Agency. (12 files) 

9. Documents from the files of the Interior Department. (5 
files) 

10. Tape recordings of Presidential conversations. (19 record
ings) 

The Committee ,ms also snbseqtwntly fumislwd copies of rertnin 
of the President's daily news summaries and notes of ,Tohn D. Ehrlich
man previously suppiied to the Special Prosecutor. 

ARGUl\IENTS ADVANCED BY TH}] PRESrnENT 

The unsigned memorandum accompanying the President's submis
sion of edited White House transcripts to the Committee on April 30, 
197 4 stated : 

[The Committee's] subpoena called for the production of tapes and other mate
rials relating to 42 presidential conversations. ·with rei;peet to all but three of 
these conversations, the subpoena called for the production of the ta1Jes and re
lated material,, without regard to the subject matter, or matters, dealt with in 
these conversations. In the President's view, such a broad scale subpoena is un
warranted .... As the President has repeatedly ;;tate(l, he will not participate in 
the destruction of the offiC'e of the Presidency of the Unite>d States by permitting 
unlimited access to Presidential conYersations and documents . 

. . . In order that the Committee may be satisfied that he has in fact diselosetl 
this pertinent material to the Committee, tho President has invitocl the Ohairman 
and Ra.nl~ing :Minority Member to revicu: the subpoenaerl tapes to satisfy them
selves that a f11ll anrl complete <lisolosurc of the perti11c11t contents of these tapes 
has, inrleed, been made. If, after such review they have llllY questions regarding 
his conduct, the Presi<lent ha,s state1l that he stands roa<ly to 1·espond, under oath 
to written interrogrttorics anll to rneet with the Ohairman and, Ranking :Minority 
Member of the Oommittee at tlw White House to discuss these 1natters if they so 
Iles ire. ( Emphasis added.) 

Prior to the Committ<'e's issmmce of the subpoena of May 15, the 
President's Special Counsel submitted "Responses on Behalf of the 
President to Requests of Special Staff" that a subpoena issue for tapes 
of Presidential conversations of April 4, 1972 and ,Tune 23, 1972. These 
Responses argued that the evidence then before the Committee demon
strated that these tapes were unnecessary to the Committee's inquiry, 
and that therefore subpoenas should not be issned for them "to satisfy 
curiosity or to seek confirmation of nndispnted facts." 

The letter of May 22, 1974, from the President to the Chairman 
Rodino, referring to the two subpoenas dated May 15, 1974, stated: 

... It is clear that the continued succession of demands for additional Presi
dential conversations has become a ne,·er-ending proresR, and that to continue 
providing these C'onversations in response to the <'Onstantly escalating requests 
would constitute such a massive invasion into the confidentiality of Presidential 
com-ersation that the institution of the Presidency itself would be fatally 
compromised . 

. . . Continuing ad infinitum the procesi; of yielding np additional conversa
tions in response to an endless series of dernand,1 wou!(l fatally weaken this office 
not only in this administration hut for future PresiclencieR as well. 
Accordingly, I respectfully dedine to produce the [documents subpoenaed). 

HoweYer, I again remind you that if the Committee desire!'! further information 
from me about any of these conversations or otller matters related to its inquiry, 
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'. stan~l rca11y to 1rnstvcr, mulc1· oatll, pc1·ti,11c11t written i11tcrronatories, an<l to be 
n1.tcn>1cH,c<l un<lcr oath by yon anti tlte ranking minority member at the Wllite 
Jfo1rnc. ( ICmphasis added.) 

'.J'he President's letter of ,Tune 9, 1974, to the Chairman of the Com
mittee stated as follows: 

The question at is,me is not who conducts the inquiry, hut where the line is to 
be drawn on the ammrently en(11esxly esl'alnting xpiral of d!'lllnIHlx for cmifi(len
tial Presidential tn11es and documents. The Committee ai::st>rt:-: thnt it ,;hou[(l be 
the sole judge of Presidential confidentiality. I cannot accept such a doctrine .... 

"'hat iH eommonly referrecl to now as 'executiYe 11riYilege' i;; part and parcel of 
the uasic doetriue of se1mration of vowers-the e;:tabli,:llnwut, by the Constitu
tion, of three separate and co-equal !Jranehe,; of G0Yern111ent. 

"'llile many functions of Govermuent require the concurrence or interaction 
of two or more branches, each branch ltistori(•ally has been ,;teadfast in main
taining its own independenC'e by tnmiug hack attempt,; of the others, whenever 
matle, to assert an authority to inYade without rnn:-:ent, the privacy of its own 
deliberations . 

. . . If the institution of an impeaC'hment irn1niry agaim,t the President were 
permitted to override all restraints of separation of powern, thi;; would spell the 
encl of the doctrine of the separation of powers; it wonl<l lie an open invitation 
to future Congresses tn use an inl!ienl'hnwnt inquiry, howe;-er frivolouRly, as a 
<levke to assert their own supremney on•r the rnxeC'utive, and to reduce executive 
confidentiality to a nullity . 

.:\ly refusal to C'Omply with further subpoenas with re,;pect to ·watergate is 
based essentially on two considerations. 

First, preserving the principle of ~eparation of vowen<-and th<' ExecutiYe as 
a co-equal branch-requires that the l•}xecntiYt>, no less than th<' Legislative or 
.Judidal hranches must he immune from unlimited sear('h and ~eizure by the other 
(•o-eqnal branches. 

Second, the Yolmninous IJocly of materials thnt tll<' Committee alre:uly has
and whieh I hnYe Yoluntarily 11rovidecl, partly in re,;pon,:e to G,munitt\'e requests 
and partly in an effort to round out the re<·ord-doe;, giYP the full story of 
"'atergate, insofar as it relates to Presidential knowlNlge and Presidential 
actions . 

. . . The Executive must remain the final arbiter of demands on its confiden
tiality, just as the Legislati;-e and .Judicial l.>ranehe,; must remain the final arbi
ters of demands on their confidentiality. 

SUHrOEN.\ ro,VER OF THE HOUSE OF REPRESENTATIVES 

IN AN Il\l:PEACHMENT INQUIRY 

Each House o:f Congress possesses an implied Constitutional power 
to compel the production of documents and the testimony of witnesses, 
as an aid to the inte1ligent exercise o:f its Constitutional functions. 
The power was first judicially recognized in the context of a legisla
tive investigation,10 bnt it applies "a fortiori, where [a House of Con
gress] is exercising a judicial function," 11 such as impeachment. 

The power of the Houses of Congress to compel the production of 
evidence, ho,vever, like all their other powers under onr Constitution, 
is not unlimited. 

Limits on the Powe1' 

A. Sub,ieot Matter of Investigation 
AH Congressional powers of inquiry exist to be exercised not as ends 

in themselves, l.mt only as a means of providing Congress information 

10 JlfcGrain v. D•augherty 273 U.S. 135, 174 (1927). 
,~Barry v. Uniterl StateB em ,·el, (J11w,1ingh_ani, 279 U.S. 587, 616 (1929). A House of 

Congress may punish n person for contempt e1thn through its own process or through the 
judicial process established by 2 U.S.C, §§ 192-194. 
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011 whieh to found a<'tions and decisions which it is charged by the Con
stitution to make. 1 " Accordingly, the power cannot be exercise_d to 
compel the production of information which is not related to a decision 
or action entrnstPrl to Congress by the Constitution. As th.- ,Supreme 
Court has stated, 

Congressional investigating Committees ... are restricted to the rnissidns 
delegated to them, i.e., to acquire certain data to be used by the House or the 
Senate in coping with a problem that falls within its ... sphere. No witnesses 
can be compelled to make disclosures on matters outside that area. This is a 
jurisdictional concept of pertinency drawn from the nature of a Congressional 
Committee's source of authority.'" 

President Nixon consistently took the position that the Committee's 
subpoenas were overbroad in :failing to specify the subject matter of 
many conversations sought. This raised the issue of the relevance of the 
information sought to any proper subject matter of the Committee's 
inquiry.14 Ordinarily the recipient of a subpoena duoes teoum in a ju
clicial proceeding may not himself judge the relevance of the sub
poenaed materials to the subject matter of the case. It is equally true, 
however, that the decision as to relevance is not left solely to the party 
demanding production of the evidence. In a judicial proceeding the 
final determination of relevance is for the Court. 

Even though the Committee never formally acknowledged its in
quiry to be an adversary proceeding, the Committee's position was not 
strictly analogous to that of the Court in a judicial proceeding: the 
Committee was also the party seeking to compel the production of the 
material in question. Under these circumstances, if the Committee 
were to act as the final arbiter of the legality of its own demand, the 
result would seldom be in doubt. 

1. Arlfurlication beforP fu71 lI ou8e of Repre8Pntrtti1•eH.-It is for 
the reason just stated that, svhen a witness b<>fore 1 Congres
sional Committee refuses to give t€'stimony or produce docnments, 
the Committee cannot itself hold the ,vitness in contempt. Rather, the 
established procedure is for the witness to be given an opportunity to 
appear before the full House or Senate, as the case may be, and give 
reasons, if he can, ,:vhy he should not be held in contempt. For example, 
he might argue that his refusal 'Was justified, or excusable, or based 
on some mistake. The Supreme Court has held that this kind of notice 
and opportunity :for hearing are constitutionally required, under the 
Fifth and Fourteenth Amendments, before a legislative body may 
punish a person for contempt of its prerogatives.15 

It may be argued that the President had an opportunity to "show 
cause" before the Committee why his response was satisfactory. 
(The brief dated July 19, 1974, and submitted to the Committee on 

12 See MarahaU v. Gordon, 243 U.S. 52, 547 (1927). !ndlcat!ng ,that even in an Impeach• 
ment inoutry, the H-0use would not have the power to punish for contempt of its preroga
tives unless the exercise of that power were in aid of its impeachment function under the 
Constitution, 

10 Watkins v. United States, 354 U.S. 178,187,198,206 (1957). 
"The Committee Is authorized unclE'r H. Res, 803 to compel the production of all items 

it rleems "necessary" to its Inquiry. The alternative of limiting ,the Committee's authority 
to securing items necessary and re1evnnt. or reasonably calculated to lead to the produc
tion of relevant evidence. wa• cnnstnerecl. hut not adopted hy the House. 

l!ll Groppi v. Leslie, 404 U.,S. 496, 500 (1972). As the Supreme Court there noted, 
Congress had long followed these procedures •as a matter of policv. in order to ensure 
fairness to witnesses and persons summoned to produce evidence, rather than as a matter 
of Constitutional command. 
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behalf of the President, did not address this issue a1thouo-h it stated 
that the President's Special Counsel w·ould welco~e the gpportunity 
to respond to any Committee requests for further submissions.) How
ever, them was no opportunity to make this showing before the 
full House, as is the ti:aditional practice. 

Ar:,nmhl,v the !>1'(1s1dent's stnh~ment of Augu,;t 5, 1974 (sec above) 
nnd the tr:mscnpts of the three com·crsations of ,Tune 2S, 1972, 
recently released make clear· that, in fact, the President did withhold 
relevant evidence from the Committee, so that a hearing would have 
been unnecessary. However, we believe the answer is still the same: 
the merits of the question of compliance must be determined by the 
full House. 

A confession of error by the President does not predetermine the 
result of a hearing before the House, nor foreclose the possibility that 
the House would decide the President did not stand in contempt. For 
one thing, even if the President's withholding of the June 23, 1972 
convPrsations ,vas in contempt of the House, it might have been found 
that the President had purged himself of contempt by turning over 
the transcripts on August 5, 1974. Alternatively, the House might have 
found, as the President's statement of AuO'ust 5 suggested, that the 
President had not earlier realized the significance of the ,Tnne 23 con
versations, so that his withholding of them was originally based upon 
a mistake on his part. 

If a Member of the House or Senate believed that the President 
withheld the tapes or transcripts of the June 23, 1972 conversations 
from the ,Tndiciary Committee for the purpose of concealing his own 
involvement in a criminal conspiracy to obstruct justice in the "\Vater
gate matter, this would have been relevant to a determination of the 
President's guilt or innocence under proposed Article I, whether or not 
the withholding of the materials was technically lawful. As noted 
above, even an act lawful in itself but directed toward an unlawful 
end may be proved as an overt act in furtherance of a criminal 
conspiracy.16 

It seems somewhat strained to rely upon a trial of the President in 
the Senate to "arbitrate" the initial dispute between the President 
and the House as to whether the Presidential response to all Com
mittee subpoenas was satisfactory. Impeachment by the House is a 
sufficiently important step so that every reasonable effort should have 
been made to ensure the integrity and accuracy of the result reached 
in the House. Due process cannot be held in abeyance until Senate 
proceedings commence. 

f3. .Turlfr:ial Determirwtion.-Some of ns * believe that the Committee 
:failed to pursue the most obvious means .of securing an ad_jud~cat!on of 
its entitlement to the subpoenaed.materials, nm:n~1y, the rnstitut10n of 
a court action seeking a declaration of the validity of our subpoenas 
and an order to compel compliance with them. 

ConO'ress can authorize judicial enforcement of its subpoenas 
througl1 appropriate legislation, and there is recent precedent for 

•• Braverman v. United State8, 317 U.S. 49. 53 (1942). . . 
* Rnhfil'Ction 2, ".T1ulirial Dt>tPrmination." xetR o.ur thP Ylews of :uessrs, Snnth, Rn\lS• 

back Dennis, )fayne, Froehlich, )1oorbead, lforaz1ti, Latta -and Flowe~s; t~e remalf!mg 
undersigned )!embers do not neceso.rily concur in the opinions expressed rn this subsection. 
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taking snch a step. On October 17, 1973, Chief Judge .Joh~1 J. Sirica 
dismissed a suit brought aCTainst the President in the Umted States 
District Court for the Di;trict of Columbia by the Senate Select 
Committee on Presidential Campaign Activities to enforce that C~m
mittee's subpoenas for certain tape recordings then in the P<?Sse_ss1?n 
of the President, on the grounds that the court couhl find no Jnr1sd1c
tional statute snpporting' the action. ,Jndge Sirica stated in his opinion: 

The Court has here been requested to inrnke a jurisdiction wlli<:h only Con
gress can grant !Jut -which Congress has heretofore withheld, ,Senate Select 
Committee v. N'ircon, 366 F. Supp. 51 (D.C. D.0. 1973) 

While the case was pending on appeal, Congress enacted S. 2641 
(Pub. Law 93-160), conferring jurisdiction upon the United States 
District Court for the District of Columbia to entertain the commit
tee's suit. S. 2641 was passed by the Senate by unanimous consent 
shortly after .r udge Sirica's dismissal of the Senate Select Commit
tee's suit. On November rn, 19'73, Senator Sam Ervin wrote to Chair
man Rodino requesting expedited consideration of S. 2641 by this 
Committee. This request was granted, and the bill was passed by the 
fnll House less than three weeks later. 

Now pending before the Committee is H.R. 13708, a bill similar in 
purpose and effect to S. 2641. Under this proposed legislation, the 
Committee wonld have authority to prosecute such civil actions as it 
might deem necessary to secure a declaration of the validity of its 
subpoenas to the President, or to seek judicial enforcement of them. 
H.R. 13'708 also provides for expediting such proceedings in the courts. 

It is plain that the Constitution does not expressly state whether 
the Congress has an absolute right to demand information of the 
President or the President has an absolute discretion to refuse to 
supply such information. Essentiillly this is a dispute about the scope 
of intersecting powers. In Federalist No. 49, Madison said:· "One 
branch cannot finally decide the reach of its own power when the 
result is to curtail that claimed by another. Neither of the two depart
ments can pretend to an exclusive or superior right of settling the 
bonnch-1ries betwePn their respective powers.'' 

In 111 arbury v. 111 adison, 5 U.S. ( 1 Cranch) 137 ( 1803), at 17'7, the 
Snpreme Court stated that "It is emphatically the province and duty 
of the judicial department to say ,vhat the la,v is." Moreover, the Su
preme Court proceeds from the premise that it has the authority to 
interpret claims with respect to powers alleged to derive :from powers 
enumerated in the Constitution.11 

In late May, 19'74, the Committee voted 32 to 6 not to seek the assist
auce of the Federal judiciary in enforcing its snbpoenas. 

We recognize that most of onr colleagues "·ho joined with us in op
posing the adoption of Article III also opposed the Committee's seek
ing indicial assistance in enforcing our subpoenas. 

·whatever may have been his trne motives, in withholding any por
tion of the materials sought by the Committee, "\Ye do not believe that 
this or any President should be impeached :for acts based on his color
able clnim of important Constitutional rights, absent a prior judicial 
determination that such claim was ill-founded. Where, as here, the 

11 Unite<! States v. Ni:con, (U.S.S.Ct., July 24, 1974). printt'd in ("Criminal Cases," 180.) 
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situati?n seemed likrnlly to cry out for an arbiter, we believe that the 
C'o1~11mtt~e should _have sought an early resolution of the Controversy 
by mvok:mg the_a_1d of the Ft>cleral judiciary, the branch of govern
ment which tradition and th<.> C'onstitntion have deemed the best snitecl 
to undertake the arbiter's role. 

"'V:e_ recognize that some of our colleagues who joined with us in 
opposmg the adoption of Article III also sided with the majority on 
May 30, 1974 when the Committee voted 32 to 6 not to seek the aid of 
the Federal judiciary in enforcing our subpoenas to the President. 
The issue before us now is different :from that which confronted the 
Committee in May, however, for some Members then felt that it was 
already too late to begin the process of enacting necessary legislation 
and instituting litigation with any reasonable prospect of reachino- a 
final adjudication of the matter in time for the Committee to conch7de 
i~s inqmry with the dispatch that the people of the Nation had every 
nght to demand of us. 

Frankly, we presume that the President would have complied with 
any final judicial decree that he must honor our subpoenas, just as he 
had complied whenever the courts ordered him to surrender evidence 
subpoenaed by the Special Prosecutor, however damaging that evi
dence proved to be. If a favorable court ruling had been obtained early 
enough to produce additional evidence for the Committee's impeach
ment inquiry that was not otherwise available, then obviously the pub
lic interest in knowing the truth of the allegations being investigated 
by the Committee ,voukl have been better served. 

On the other hand-and we consider this to be of vital importance
had the President chosen to disobey a final court order for the produc
tion of materials subpoenaed by this Committee, he would have there
by become liable to citation for contempt of court, itself a punishable 
offense. ·we are satisfied that any wilful disobedience of lawful judicial 
process which was duly adjudicated to be a contempt of the court 
would also have constituted an impeachable offense. 

JJ. Privilege.<; to Withhold b1fo1•mation 
Despite the pnb1ic interest in Congress securing of necessary in

fonnation, sometiines our ]aw recogni7,es a countervailing public inter
est in permitting a person who is subpoenaed to withhold information. 
For example, the Fifth Amendment privilege against self-incrimi
nation has been held applicable in an impeachment inquiry.18 Simi
larly, the privilege for confidential communications between attorney 
anrl client has been recognized and honored as a matter of policy by 

rn In 1879, impeachment proceedh]gs W!'re bronght ngninst _Gtorge .sewnr<l, Co:1sul-General 
nnd 1\Iinister of the- Unit;>r1 :iltntPi< m Chinn during the adnumstrntion of President Hayes. 
Tlll' repor,t of tile House Jmlicinry Committee in tllat easp stated: . . 

"The Committee proeurt>d n subpoen!l . . .. J\fr. Seward nppe!lreil m obedience to. the S?b
poenn, but declined to be sworn as a w1t,nPss m n case wl1e~e er1m_e was f!ll~gecl agnmst hun, 
nnd where articles of impPncllment nnght b!" foun~ agarnst lnm. Cll!lllllllg,. throu~h his 
eounsel, his constitutional JlriYilege of not berng obliged to produce evidence m n crunlnal 
Cll.Re tending to criminate hhnself. 

". , . If tl,ese books of J\fr. :ilPwnr<l's nr~ his priyate books . : . or. whet_her t_bey contain 
retords of llis action as a public officer mtermlxed or oth~fw1se with his private trans
nrtions. it is believed he cannot be t'ompelle<l to produce them. 
HR Rep No 141 45th Colli\" .. 3d Ress, (1S79). 

·Denn Wigii1ore' also states thnt the Fifth Amendment fa npplicnble in i)1,penchn1ent 
proceeding!\. 8 Wigmore, E1·-i<lence (IIJcNnn1;hton rPv .. 1961) § 2257, p. 357. citing Umted 
States v Oollins, 25 Fed. Cas. 545 .• ,49 (No. 1 37) (C.C.S.C. Gn. 1873) : Thr1.tston v. 
('/ark, 107 Cnl. 285, 40 r. 435 (1895) ;' Dattgh v. Nagel, 28 Idaho 302, 154 P. 375 
(1915); Nye V. Daniels, 75 Vt. 81, 53 Atl. 150 (19 ). 

37-777 0 • 74 - 31 
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con:,mittees of Congress in both legislative and impeachment investi
gations.19 

Presidential privUege 
In the present case, the President claim0d a privilege to with

hold information based upon the need to maintain confidentiality 
between the Presida1t and his advisers, so as to promote the candid 
exchange o:f advice and views among them and ensure efficient and 
fully-informed decision-making at the Presidential level. The Presi
dent argued that, dC>spite a felt Congressional need for access to his 
conversations to support and assist a Congressional decision, it is essen
tial that a President be able to maintain the privacy of thost> conversa
tions, when h~ deems it essential, in order to preserve the unfettered 
character of his conversations with his aides, and hence the integrit)' 
o:f all tht' decisions which he makes as head of the co-eqnal li;xecntive 
branch. Conversely, tlw Committee asserted the ditectly contrary 
proposition "that· the sole power of impeachment" vests with it 
the sole anthority to determine which dornments shall be produced 
and which ,vithhelcl. The resnlt is a direct Constitutional clash. 

In its recent· decision in U11ited States v. Nixon, holding that a 
Presidential claim of privilege did not, in the circumstances of that 
case, prevail over the Spl'cial Prosecutov's need for materials sub
poenaed for criminal trials,20 the Supreme Court of the United States 
nevertheless recognized "the valid need :for prott>ction of communica
tions betwE>en high government officials and those who· advise and 
assist them in the p(•rformance of their manifold duties," and stated 
that "the importance of this confidentiality is too plain to reqnire fur
ther cliscnssion." 21 

The C"ourfs opinion also stated : 
Human experience teaches that those who expect public dil,semination of their 

remarlrn may well temper candor with a concern for appearances and for their 
own interests to the detriment of the decision-making process .... The 11riYHeg-e 
can be said to deriYe from the snpremac~· of each branc-h \\"ithin its own assigned 
area of constitutional duties. ('Statement of Information, .Appemlix II,' p. 181.) 

The expectation of a President as to the confidentialitv of hiK eonven;ationK 
and correspondence, lil,e the claim of confidentiality of judicial deliberations, for 
example, has all the Yalnes to which we accord deference for the prfracy of all 
citizens and added to tho,;e rnlueR the necessity for protection of the public in
terest in candid, objectiYe, and eYen blunt or harsh 01iinions in presidential 
decision-making. A President and thmie who asshit him mui;t i,e frf'e to explore 
alternatives in the process of 8haping- policies and making decision and to do 
so in a way many wonlrl be umvilling to express excPpt prh-ately. These are 
the considerations jnstif)·ing a presmnpth·e 11riYilege for preRWential communi
cations. The privilege is fundamental to the· operatim1 of government and in-

1• Impeachment inquirieR: S<"f' P,-oceec1in(Js of t71e House of Representatfre., ln the follow
Ing impenclnnent Investigation": linrshnll, pp. 687, 688, 69R ("The Committee will enforee 
the -rule, n>< long as connsel rnis<>s the q1u.,stion of priYilege. EvPn if the rouns<"l were 
<lisposed to testify about a privilegP<l matter, the Committee would not permit him to do 
so.") 

Dnrini:r the course of this Inqnir,·. th<> Committee chose to rPsp<>ct n <'lnim of nttorney
<'lient prh·Ueg!' nssertecl on bPhnlf of K Hownr<l Hunt by !Jis former nttorne)·. William 0. 
Rittman. On the other hnn<l. a dnim nssnt•1l b;· J'obn N. llitrhell with respret to nronoserl 
testimony by Pnnl I,, O'Brien. connsel to the Committee for tile Re-Plf'ction of the PrPsi<lent 
wh<'n ;\fr. Mitchell wns its rnrertor. wns not honnreo hv tllis Cotm»ittPP,rlnr!n,:,: onr h<"nrinc,~. 
for reasons which do not cle-arl)' appPnr from th<> !"<'Cord. ""'' o·nriPn tP~tim<>ny, 1, HJC 
129-34 . 

.., The Court s;tate<l, ''W<> nrf' not hPJ:•<> conc<>rnP<l with the balanrr hPtWP<'n ..• thP 
confidenti·nllty intereist nntl CongreRRionnl aemnnd,s for information," "Criminal Cases," 
188, fn 19. 

:n "Criminal Ca"es;• 181 
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extricably rooted in the ;;eparation of IJOWers under the Constitution. ("Criminal 
Ca11e11," 184.) . 

. . . [A] President's comnrnnications and activities encompass a rnstly wider 
range of senRitiYe material than wonlcl be true of an:v 'ordinary incliYidual.' 
It is therefore neeei;sary in the public intere:;t to afforcl preside1itial confiden
tiality the. greateflt protection consistent with tilt> fair administration of justice. 
The need for confidentialit.v en•n as to idle conversations with associates in 
wllicll easual referencP might be madr concerning political leaders within the 
l'Onntry or foreign statesmen is to obYiom; to cnll for further treatment. ("Crimi
nal C'ase";' Hl1.) 

It has been contended bv somp that there can never be a valid claim 
of privilege· by a Presidt>11t in a11 imp<'achment inquiry, because im
peachment is rm exception to the separation of powers.22 "\Ve believe, 
howc>ver, that the valnes refonecl to in tht> Supreme Court's opinion, 
quoted above, c01i1pel the rejection of a flat "no-privilege" rule for im
peachment inquiries. 

The fact that the power of "impeachment" is an exception to the 
separation of powers does not answer the question of how far the 
exception was meant to extend, and how far the impeachment power 
was meant to cut across Presidential powers ( other than the under
lying "powc>r" to remain in office.) For example, in cases of impeach
ment the President loses his pardoning power-but the Framers 
thought it necessary to spell this out in the> Oonstitntion. ( Article IL 
Section 2. clause 1) It seems highly plausible that the "exception" 
represented by the impeachment clause is limited to Congress' power to 
bring the President to trial in the Senate and to remove him from 
office if he is convicted, and that it does not extend to requiring him to 
~prmld his records before the Congress as a condition of his remaining 
m office. 

It may also be argued that the public interest in maintaining the 
confidentiality of the Presidential decision-making process, when the 
President deems it necessary to do so, supports a privilege independ
Pntly of tht>- separation of powel's. Counsel to the President argued 
that the need for confidentiality is both broader and deeper than the 
Const.itntional separation of the three branches. For those whoholcl this 
vie,Y, it may make little difference that the impeachment power rep
resents an exception to the doctrine of separation of powers. 

Some have urged that an incumbent President should obviously have 
no privilege in a proceeding designed to test his incumbency. It should 
be pointed ont, though, that the President consistently bottomed 
his argument not upon his interest in the privacy of his own conyer
sations, but upon tlH' undesirability of a no-privilegP rnlc which wonld 
apply to all Presidents, present and future. His argument, in other 
,rnrds, did not rest upon the fact of his incumbency, but upon the re
quirements of the Presidential decision-making process. 

""It is probably for this reaRon that many past PreRidents have stated that their 
powE>r to withhold information from Cong:re~~ woulrl cease to apply in an impeachment 
nroceP<ling. The stfttl'mE>nt of President Polk, thnt in an impeachment situation the 
Housl."s pown of inquiry "woul<l penetrate into the most secret rec!'sses of th<> I~xecuth-e 
DE>pnrtments," is p<>rhaps the bPSt known. It sl!onl!l b<' noted. however, 1h•at thesP stnte
mPnts by past Presidents arose in the contPxt of CongrPssional invPstigations which were 
not imppachmt>nt inquiries. Often they :represented a hnrmless nod in the direction of 
Congress' inquisitorial power, in the context of n Presiclentinl refusal to turn over docu
ments. It may therrfore seem less npproori·ate to view these statements ns settling tllt> 
"law" , of Presidential privilege in un impeachment situation. The limit of Congress' 
subpoena power was not an issue in the only prior Presidential Impeachment investlga

·tions, those involving Andrew Johnson in 1867 and 1868. 
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It is also asserted by some that the power of jmpeachment would be 
rendered completely nugatory if it dicl not include the power to com
pel the production of documents. (The power to compel the testimony 
of witnesses is not at issue, since the President waived Executive 
privilege as to the testimony of all \Vhite House personnel and offered 
to be interviewed aml answer intenogatories under oath.) 13 The power 
of impeachment plainly was not rendered nugatory in the present ~ase, 
ho,rnver, even if its exercise was little assisted by the President, s;nce 
the majority of the Committee believed it had already secured sufficient 
information to warrant a recommendation of impeachment of the 
President, even before his submission of additional edited transcripts 
on August 5, 19'74. 

The President never suggested that the Committee and the House 
could do nothing more than vote on the impeachment proposal. He 
denied not the power of Congress to conduct an inquiry, which this 
Committee has done in any event, but its power to compel production 
of Presidential documents as against a Presidential assertion that 
their production would not be in the public interest. 

Finally, a flat no-privilege rule :for impeachment investigations 
would almost necessarily ·foster unfortunate developments. The Presi
dent raised the possibility, in his letter of June 9, 1974, that such a 
rule "would be an open invitation to fnture Congresses to use an im
peachment inquiry, however frivolously, as a device to assert their 
own supremacy over the Executive, and to reduce Executive confi
dentiality to a nullity." (10 Presidential Documents, 592-93) While 
the mere possibility of abuse of a power of inquiry is no conclusive 
argument against its exitence,24 we are not concerned here with the 
existence of a powel' of inquiry but with the existence of a limit to that 
power. It. "will not do to say that the argument is drawn from ex
tl'emes. Constitutional provisions an' based on the possibilities of 
extremes." 25 

The occasion for misuse of the impeachment power by unduly en
croaching upon Executive confidentiality is not the greatest potential 
abuse which can be foreseen. An even more disturbing possibility 
would be the removaJ of a President for no other grievance than his 
refusal to comply with an impeachment committee's subpoena.26 

Diel the President's overall response to the inquiry demands for 
information sta.ncling rd one, warrant his impeachment i-that is the 
question which Article III would have posed for the House. 

Relations between Congressional investigating committees and the 
Executive have not ahrnys been so tranquil in our history as to incli
cate that the possibility of abuse of an "automatic impeachment" rule 
is fanci£ul.21 One might well pause before enconraging a bare major-

"Th<" ari::-ument sometimes advnnceil Hmt in waiving his prh lle-p;e with respect to testi
mony, the President shoul<l be deemed to h:n·e wafred H with respect to other forms of 
evidence of Hrf"1n.teflf! Pr<"sidential ronve-rsation;::;. appears not to have been taken as R 
serious point by the tribunals which havp adjudicate<l the \'arious demands for production 
of the \\'bite House tapes. for th<' question has b<'en raised and briefeil. 

"]fcGrninv. [)aughe,-ty, 273 U.R.185, 175 (1927). 
'"Gcnerai Oil Co. v. Crain, 209 U.R. 211, 226-27 (1908). 
<• It should be born<> in min<l thnt th<" question whether a refusal to comply with a sub

poena in itself constitutes an impeachable ofl'ensP is distinct from the queRtion whether a 
refusal to prodnce evi<lence can i:lrn rise to an "adverse inference" regarding other, inde-
pendent substantive cbargPs. · 

zr The relations between President Lincoln and the Committee on the Conduct of the War 
come to mind. 

It has been sup;i:ested that the operation of Presiclentinl privilege may be more limited 
during n trial in the Senn te, when the issues have been narrowed. than during the initial 
stages of an inquiry by a House Committee, whose inYest!Jl;ation will of necessity be more 
broad-ranging than that of the Senate. C. Black, Impeachment: A Handbook (1974) 22. 
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ity of any committee looking into a civil officer's performance to 
rec?n1men~ that he stand trial for his office because 1t was not :fully 
~at1sfied w1t~1 th': completeness of the infonmation he produced. Yet 
If tl~e rule 1s laid down that, as a matter o:f Constitutional law, a 
President can under n~ circumstances enjoy any privilege to with
hold ~ocumen~s or t~tunony :from a duly designated impeachment 
comnuttee which considers such evidence "neeessary" to the conduct 
of. a:1 impeachment inquiry,_ then the mere attempt to exert such a 
pnv1lege ·would afford sufficient o-rmmds :for his removal-a sort of 
defan~t jl!dgment, in the most (Tr::ve proceeding contemplated by our 
Constitnt1011. Sncl_1 a ,rnle ,rnnl~ severely and excessin•ly weaken the 
office of the ,Presidency. Adherence to such a proposition reflects a 
dangerous rigidity in, Constitutional interpretation seldom contem
plated by the Framers. 

SUBSTAN'l'IAL COMPLIANCE 

:Much was made of the inadequacy of the '\Vhite House edited 
transcripts as a substitute £or the original tapes and other materials 
subpoenaed. It ma,y be noted, however, that on October 18, 1973, 
Special Prosecutor Archibald Cox, in commenting upon a proposal 
by the Attorney General, stated that for the purposes of his and the 
grand jury's investigation he ·would -be satisfied with transcripts of 
ta.pes of Presidential conversations, prepared without the participa
tion 0£ the Special Prosecutor's office, omitting national security 
material and material not pertinent, and paraphrasing material em
.barrassing to the President, if certain conditions ·were observed to 
guarantee the integrity and ,accuracy of the transcripts, including 
court appointment of Special Masters ,to undertake the work. 
(Book IX, 77 4) · 

It should also be noted that the Committee did not accept the offer 
of the. President to have the Chairman and Ranking Minority Mem
her of the Committee verify the accuracy of the transcripts submitted 
by the President to the Committee. 

The Committee published a comparison of the "White House 
edited transcripts ·with the transcripts prepared by the Inquiry staff. 
The ".Materials Respecting Proposed Article III" submitted by the 
staff to the Members of the· Committee before the vote on Article III 
was taken included a •section entitled "Comparison: HJC Transcripts 
with '\Vhite House Transcdpts," containing 10 instances, in which the 
Committee transcript and the ,vhite House transcript of the same 
conversation differ and the '\Vhite House transcript appeared to omit 
matter unfavorab1e to the President, or to state it di:ffer.ent1y. These 
examples, however, wei:e selected from h~mdreds of instan~es in w~ich 
the Committee transcripts and the Wlute House transcnpts vaned. 
Furthermore, the Committee transcripts represent the product of sev
eral months' continrnms w0rk by members of the Inquiry staff. Even so, 
members of the Committee who listened to the Committee's tapes dur, 
.ing the 10-week initial eviclentiary presentation will recall that some 
transcripts, notably those·of March 21, p.m., and March 22, 1973, ap
peared to contain inaccuracies and misattributions when they were first 
heard by the Committee Members. Eventually, entirely new transcripts 
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of these conversations were prepared by the Inquiry staff, in some cases 
many pages longer than the transcripts first prepared by th~ staff. 
Inquiry staff personnel have estimated unofficially that tl~~y listened 
to each minute of taped conversation at least sixty times rn attempt
ing- to verify the ,Yords spoken. 

The circumstances under ,-.;hich the White House transcripts were 
prepared, by way of contrast, are not known. Absent an awareness of 
the personnel anct staff resources available to prepare the 1Vhite House 
transcripts which were released on April 30, 1974, it may be an error 
to attribute the great number of omissions, apparent misattributions 
of statements, careless punctuation and the like, to any willful effort 
to obscure the meaning of the tapes. A more likely explanation seems 
to he the 'White House staff simply did not spend as much time in 
preparing its transcripts as the Inquiry staff did in preparing our 
own. 

CONCLUSION 

The adoption of proposed Article III by the full House would have 
set an unwise and potentially mischievous precedent. No President 
should be impeached for failing to comply with subpoenas issued by an 
impeachment inquiry Committee for materials which were subject to a 
colorable claim of Executive or other privilege, unless his noncompli
ance amounted to contempt of the House, adjudicated in the customary 
manner, after notice and opportunity for him to appear personally or 
by counsel before the House and show cause why his failure to com
ply was not contemptuous. 

To those Members who may believe that _in this case the claim of 
Executive privilege was asserted by the President in bad faith, at least 
as to some materials, we would reiterate our view that this alone should 
not have deprived the President of an opportunity to make his defense 
before the full House, like any putative contemnor. Even so, the House 
would not have been without recourse, inasmuch as a willful refusal to 
furnish relevant subpoenaed material based on a bad faith claim of 
privilege, if proved or admitted, ·would have been relevant to the 
obstruction of justice charge contained in Article I. It is in that context 
that we believe the President's response to the Committee's subpoenas 
should have been examined. 

We, the undersigned Members of the Committee on the ,Tudiciary, 
hereby subscribe to the "Minority Views" respecting Articles I, II 
and III of the proposed Bill of Impeachment ordered reported to the 
House on July 30, 1974, which views, together with a "Preliminary 
Statement," are to be filed with the Committee Report on said Bill 
of Impeachment: 

EDWARD HUTCHINSON. 
HENRY P. S11uTH, III. 
CHARLES W. SANDMAN, Jr. 
CHARLES E. \\TIGGINS. 
DAVID w. DENNIS. 
WILEY MAYNE. 
TRENT Lorr. 
CARLOS .r. MOORHEAD. 
JOSEPH MARAZITI. 
DELBERT L. LATTA. 
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I concur in the views of the minority with respect to Articles I and 
III but not Article IL 

1iVILJff MAYNE. 

1iVe, the undersigned Members o-f the Committee on the Judiciary, 
hereby subscribe to the "Minority Views" respecting Article III of 
the proposed Bill of Impeachment ordered reported to the House on 
,Tuly 30, 1974, which views are to be filed ,vith the Committee Report 
on said Bill of Impeachment: 

TOM RAILSBACK. 
1V ALTER FLOWERS. 
M. CALD'WELL BUTLER. 
HAROLD v. FROEHLICH. 
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INDIVIDUAL VIEWS OF MR. HUTCHINSON 

I joined in the minority report of the ten Members of the Judiciary 
Committee who voted against all articles of impeachment and I sub
scribe to that report. I set forth here those considerations, persuasive 
to me, which led me to oppose impeachment of the President in the 
Committee and the subsequent developments which brought me to a 
decision that a case for impeachment had been made on one count. 

GENERAL 

Impeachment of a President is a drastic remedy and si10uld be re
sorted to only in cases where the offenses committed by him are so 
grave as to make his continuance in office intolerable. Unlike criminal 
jurisprudence, where the sentencing judge has large discretion as to 
the punishment to be inflicted, the conviction of an impeached Presi
dent removes him from office, nothing less. The charges against him 
should be so serious as to fit removal. The three articles of impeach
ment, when measured against this standard, :fall short in all but a single 
count in my opinion. 

I reject the proposition that the impeachment function of the House 
is nothing more than the indictment function of a grand jury, and 
that a :Member who votes to impeach is merely sending the case to the 
Senate for trial. \Vb.en the House votes a bill of impeachment, the 
House has the burden of proving its case. It becomes the prosecutor 
before the Senate. It represents that it believes the President is guilty 
of the offenses charged; that it has legally admissible evidence to prove 
that guilt; and that it believes the President should be removed from 
office because of those offenses. This is a much greater burden than that 
of a grand jury which represents only that there is probable cause to 
believe a particular offense was committed and that the indicted person 
committed it. The grand jury has no burden to maintain its cause be~ 
fore any court. 

In my judgment, a Member who votes to impeach is recommending 
to the Se11ate the removal of the President from office, nothing less. In 
order to warrant such drastic action, the offenses charged should be 
serious and grieYous violations by the President of his Constitutional 
duties. They should be described in the articles of impeachment with 
the particularity required in criminal law. The evidence supportive or 
each overt act charged should be proof of guilt beyond a reasonable. 
doubt. The lowliest person in the hind, charged ·with wrong-doing, is 
accorded no less. 

If the strict standards of criminal jurisprudence are not required 
in cases of Presidential impeachment, the issue falls away from the 
hio-h plane or law and becomes political. In a divided government, ·with 
th: Concrress in control by one political party and the President .of 
another ,

0 
impeachment becomes a threatening political tool, if one 

(495) 
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group of politicians can decide over another what is an abuse of 
power. . 

In weighing the evidence, if an inferenc~ or conclusion favoi:ahle to 
the President can be drawn as well as an mference or conclusion un
favorable to him, I believe the President should be given the benefit of 
the doubt. 

In my judgment, not any of the three articles pf impeachment are 
drawn with the particularity which is required to give the House infor
mation of the precise o:ff enses charged and the overt acts claimed to 
be supportive of them; nor to give the President the notice which ~on
stitutional process accorded him, •had he chosen to· defend aga1hst 
those charges in the Senate. 

ARTICLE I 

The first article charges the President with conspiracy to obstruct 
justice: in the words of the article, that the President "engaged per
sonally and through his close subordinates and agents in a course of 
conduct or plan designed to delay, impede and obstruct the investiga
tion of (the Watergate break-in); to cover up, conceal antl protect 
those responsible; and to conceal the existence and scope of other·un-. 
lawful covert activities." '· 

Until the August 5th release of conversations. held between the 
President and Mr. Haldeman on June 23, 1972, there was no direct evi-. 
dence of complicity by the President in the cover-up. The President 
said he knew nothing about any.cover-up until his conversations with 
John Dean in mid-March, 1973; there was no direct evidence to the 
contrary and he was entitled to the ben.efit of the doubt. 

It is now evi·dent that the President knew as early as June 23, 1972, 
six days :following the Watergate break-in, of a plan to obstruct the 
FBI investigation into that event, and that he authorized the plan. 
Here are the words spoken: 

HALDEMAN. Now, on the investigation, you know the Democratic break-in thing, 
we're I::,l'l;: in the problem area because the FBI is not under: control, because 
Gray doesn't exactly know how to control it and they have-their investigation 
is now leading into some productive areas-because they've been able to trace 
the money:-not through the money itself-but through the bank sources-;--the 
banker . .And it goes in some directions we don't want it to go. Also there have 
been some things-like an informant came in off the street to the FBI in 'Miami 
who was a photographer or has a friend who is a photographer who developed 
some films through this guy Barker and the :films had pjctures of Democratic 
National Committee letter head documents and things. So it's things like that that 
are filtering·in. Mitchell came up with yesterday, and John Dean analysed ·very 
carefully last night and concludes, concurs now with Mitchell's recommendation 
that the only way to solve this, and we'.re set up beautifully to do it-;-. : is for 
us to have Walters call Pat Gray and just say, "Stay to h:ell out of this-this is 
business we don't want you to go any further on it." '.l'hat's 'llot an unusual de-
velopment, and that would take care of it. ' 

PRESIDENT. What about Pat Gray-you mean Pat Gray doesn't want to·?' 
HALDEMAN. Pat does want to. He doesn't know how to,· alld he doesn't have any 

basis for doing it. Given this, he will have the basis. He'll calLMarl{ Felt in and 
the two of them-and Mark Felt wants to cooperate because he's ambitious-he'll 
call him in and say "We've got the signal foam across 'the river to put the-hold 
on this" and that win fit rather well because the FBI agents who are working on 
the case, at this point feel that's what it is. 

PRESIDENT. This is-CIA? They've traced the money? Who'd they trace it to? . 
HALDEMAN. Well, they've traced it to a: name, but they haven't gotte11 to, the 

guy yet. 
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PRESIDENT. Would it be somebody hel·e? 
HALDE:l.fAN. Ken Dahlberg. 
PRESIDENT. Who the hell is Ken Dahlberg? 
HALDEMAN. He gave $25,000 in 1\Iinnmwta and the check went directly to this 

guy Ba1·ker. 
PRESIDENT. It isn't from the Committee though, from Stans? 
HALDEMAN. Yeah, it is. It's directly traceable and there's some more through 

some Texas 11eople that went to tbe :\:[exican bank-which oan be traced to the 
1\1exican banl,-they'll get their names today. , 

PRESIDENT. ,ven, I mean, there's no way-I'm just thinking if they don't 
cooperate what do they say'? That they were approaeiled by the Cubans. That's 
what Dal1lberg has to say, the Texans too, that they--

HALDEMAN. Well, if they "·ill. But then we're relying on more and more people 
all the time. That's the problem and thpy'll stop it if we take thi& other route. 

PRESIDENT. All right. 
HAIJJEMA'N. And you seem to think the thing to do is to get them to stop? 
PRESIDENT. Right. Fine. 

The vVatergate. burglary occnrr0d in the Prtrly hours_ of Saturday, 
June 17, 1972. The Committee to Re-elect the President was already 
organized and functioning. By the timr the pieces of the Watergate 
event were put together the Democrats had nominated their candidates. 
If in July President Nixon had disclosed the excesses of the Committee 
to Re-elect and denounced their foolhardy and illegal performance, 
that's all there ever would have been to Watergate. Those who broke 
the law would have been punished in the Courts. 

Even the evidence set forth abore would not haYC' greatly disturbed 
the Congress or the country had it been disclosed in the sprrng of 1973. 
The damage was done by the apparent policy of the President to with
hold until he finally was forced to yield information which because of 
the timing of disclosure put him in the worst possible light. 

But without the evidence of the ,Jmw 23, 1972, conrersation I was 
prepared to defend the President against the charge of obstructing 
justice on the basis that he had no knowledge of it until l\tlarch 1973. 
At that time he moYed to purge his admhiistmtion of thoAA 1nw1lrPd 
in the conspiracy and had accomplislwd that by April !iO. Until the 
disclosures of August 5, 1974, v,·hich set forth the ,Tune 2i, 1972, con
versations, proponents for impeachment pinned their case for com
plicity of the President ju the cover-up lat·g'eJy on eight taped conver
sations between the President and ,T olm Dean 0t .al, nuining from 
September 15, Ul72, to April 16, 197i. The Committee published these 
conversations in a separate volumt> entitled' Tmnsoripts of Eight 
Recorded Preside11tirtl Oo11venatio11s. 

If one assumed that the President had knowledge of the conspiracy 
nnd was directing it, these conversations ar<,> damaging indeed to his 
claim of innocence. But if one assumed he didn't know, as he said he 
didn't, these conversations are filled with statements of supportive 
of his cause. And withoilt the evidence on the June 23, 1972, conver
sations I felt justified in making the assumption that he didn't know, 
giving him the benefit of doubt. 

Through all of these conversations, the Pi·<>sident.'s position was 
that there should be no withholding from n grand jury. He urged 
everyone in his administration who was implicated to testify freely 
and truthfully. He waived the doctrine of Executive privilege and 
even the attorney-client relation, before a grand jury. 
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In fact, it is clear that when the implications of the wh?le mess 
were laid out to him on March. 21, 1973, he proposed that 1t ai11 · be 
presented to a grand jury. This would not be the positi~n of a man 
engaged in a plan to· obstruct ju:stice. That he was dissuaded' froJn 
that immediate course by his advisors, who were so engaged would 
not make him part of the conspiracy himself. 

The President's position regarding the Senate 1¥atergate 'Com
mittee was di.fferent. He viewed that 1egi$lativ~ investigating coni
mittec for what it was, a political attack against him and his adminis
tration. Resistance to the demands of the Senate committee was not 
an obstruction of justice, since that committee was no part ~f the system 
of justice. Its legitimate function was to inquire into the need for 
changes in statute law. The timing of its investi,g-ation, publicly 
exposing the scandal at the same time the grand jury was inquiring 
under the strictures of secrecy, probably delayed the work of the 
grand jury, and in the opinion of many people, constituted a political 
intrusion into an arena which should have been left to law enforce
ment agencies and the courts. The President may. have viewed the 
Senate committee ,as a political move to embarrass him and his ad
ministration, and he reacted to it politically. Certainly his initial as
sertion of executive privilege, and his discussions with his -aides as 
to 1how to deal with the Senate committee are not relevant to an obstruc
tion of justice charge. Such discussions were had with a view to. public 
relations and political response, not at all with a view to law enforce.
ment and the administration of justice. Those conversations should 
be c(?nsidered in that light. 

The taped conversations clearly exhibit the President's instructions 
to his subordinates to talk freely with the prosecutors and to tell the 
truth, and to appear willingly' before the grand jury. . 

In the face of his personal policy of cooperation with law enforce
ment agencies, and his expressions to his subordinates that they do like
wise, why did the President resist delivery of taped conversations to 
the Special Prosecutor, even until the Supreme Court ,directed his com
pliance i Drawing an inference in the President's favor, perhaps he 
did not think of a taped conversation as essential evidence of that 
conversation, since the parties to them were available as witnesses. 
At the time of the conversations, most of the parties to them were 
unaware they were being recorded and they might not have spoken 
exactly as they did had they been so aware. Perhaps the President 
was concerned about the possible constitutional rights of those par
ticipants. Obviously, the taping system was not installed for eviden
tiary purposes, but for historical purposes, to enable the President 
to refresh his memory in writing- his memoirs. Since the witnesses 
were available for questioning, the President did not think o1f the 
tapes as evidence; he thought of them as his personal papers. A11d 
since he never thought of himself as a party in any wrong-doing, 
his personal papers, in his view, were not properly to be brought into 
question. · 

But even more importantly, the President felt ,that he was' con
stitutionally bound to defend the doctrine o·f executive prh1itege, a 
doctrine as old as the Presidency itself. All of his predecessors had 
stubbornly defended their office against the intrusion of either· the 
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Congress or the Courts. The doctrine of executive privilege runs back 
to the administration of George '\Vashington. It is based on the prin
ciple of the separation of powers between three co-equal branches of 
governm(:}nt; legislative, execut,ive, and judicial. Just as this House 
a~erts it~ privileges and will not answer the subpoena of any court 
"'.1tho~t its consent, and would tolerate no order of any President 
directmg _any action by the House, so the President asserts the privi-
lege~ of 1h1s office ~mder the sa1?1e constitutional right. . 

His reluctance m surrendermg tapes must be viewed as an assertion 
by the President of constitutional privileges as ao-ainst the other 
C?-equal branches of government. It is based upon a cfaim of constitu
tional duty to preserve the character of his office in a struggle to keep 
that office co-equal. It cannot fairly be evidentiary of any attempt to 
obstruct justice, and no inferences of wrong-doing by the President 
can properly be drawn from that reluctance. 

The conversation in the morning o-f March 21, 1973, must be com
mented upon under this article of impeachment. At that time Dean 
revealed to the President the full extent of the mess his subordinates 
had gotten themselves into. They had even stooped to yielding to 
Hunt's blackmail. During that conversation, the President fell into his 
practice of examining all of the options. The majority staff of the 
impeachment inquiry apparently concluded that the President came to 
two resolutions: That in the long rnn Hunt's demands were wrong and 
intolerable, 'but that Hunt's immediate demand for $120,000 must be 
met. The grand jury named the President an unindicted co-conspirator 
on the theory that following this conversation Haldeman called Mitch
ell at the President's suggestion, that Mitchell called LaRue, and 
that LaRue caused $75,000 to be delivered to Hunt's lawyer, Bittman, 
before that day was out. 

But Dean says he talked with LaRue on that morning before he saw 
the President and LaRue corroborates this. Their conyersation was 
that LaRue told Dean of Hunt's demands and that Dean said he was 
out of the money business. When LaRue asked what to do, Dean sug
gested that LaRue might call Mitchell. LaRue did call Mitchell in New 
York but told Mitchell only about the $75,000 Hunt needed for lawyer's 
fees, not about an additional $60,000 Hunt was demanding for family 
support during his incarceration. Mitchell apparently said that if it 
were for attorney's :fees, he would probably pay it if he were LaRue, 
and LaRne did so. 
· .The President had no input into the matter, and knew nothing about 

the payment until mid-April. So the hush money charge against the 
President has been demolished by the facts and the testimony of 
Mitchell and LaRue before the Committee. 

There remains the question whether the evidence making the Presi
dent part of a conspiracy to obstruct justice rises to the magnitude of 
an impeachable offense. In my opinion, standing hy itself, it ·probably 
would not have provoked .the House f:o exercise its i1:1pea~hment 
powers. The timing of ~he d1sdosur~, which_ for the first tune bed the 
President to the c<:mspiracy, was h~s undoing. Those wh? had b_een 
defending the President were left without a defense and without time 
to build a new defense. Under the circumst,ances impeachment became 
a certainty and resignation the only viable alternative .. 

37-777 0 .. 74 - ,fr, 
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ARTICLE II 

This article accuses the President of abusing the powers of his 
office, in that he "has repeatedly engaged in conduct violating ~he 
constitutional rights of citizens, impairing the due and proper admm
istration of justice and the conduct of lawful inquiries, or contraven
ing the laws governing agencies in the Executive branch." During 
the inquiry this area was called agency practices. It was apparent that 
Watergate and its aftermath had been the events which provoked 
the inquiry, especially the dismissal of Special Prosecutor Archibald 
Cox by the Acting Attorney General at the orders of the President, 
and the searching for occasional excesses in the attempt to exercise 
power by the White House over the agencies of government was at 
the outset a mere adjunct. Yet, this article gained the largest affirma
tive vote of the three articles reported by the Judiciary Committee. 
In my opinion, Article II is as weak a basis for removing a President 
from office as is Article III. 

Article II is a catch-all. Culling from tens of thousands of 'trans
actions between the White House and the agencies of the Executive 
branch a few isolated instances of conceived pressure described as 
abuses of power, and with no evidence of the President's personal in
volvement, the proponents allege repeated engagement, that is time 
after time, by the White House in snch a course of action. 

Would you remove a President' from office because one of his sub
ordinates asked for some income tax audits, which requests were 
denied out of hand by the Commissioner of Internal Revenue whom 
the President had appointed i Would you remove a President because 
on a single occasion another of his subordinates did succeed in obtain
ing income tax information on a political candidate's brother, whicli. 
information was leaked to a newspaper columnist~ ,i\T ould you remove 
a President because some wiretaps were installed in the name of na
tional security, at a time when such installations were clearly legal, 
and there were serious leaks in the confidentiality of negotiations with 
foreign nations i . 

Article II next charges that the President should be removed :from 
office because the so-called plumbers unit was set up in the White 
House. How many times have modern Presidents set up operating 
units within the White House i If Congress thinks they ought not 
to do so, then Congress should forbid it by Jaw, not impeach a Presi
dent who does so with a great number of precedents behind him. But 
perhaps the evil here is not the creation of the unit, but· rather the 
secret creation of an investigative unit. Was not the CIA secretly 
organized by another administration~ And even today can a Member 
of ,Co~gress find out what that agency is doing or how it is funded, or 
what its budget is i A Member cannot; There is no evidence the Presi
dent ever armed the plumbers with any pretended power to operate 
outside the law, and if the plumbers did that on one or more occasions, 
those guilty of breaking the laws should be held accountable, as they 
are, and not the President. 

In considering: this abuse of power article, whether it be the IRS, 
the FBI, the CIA or the .Justice Department or any, other agency of 
the government which might have been asked by the subordinates of 



24255

501 

the President for special action in the name of the Presid<::n~, the 
House should be reminded of what has <1one on in other aclmunstra
tions. The Romie is entitled to a standa;d by which to n?easure this 
administration. In the absence of proof, I believe the public generally 
believes that most administrations have been about alike, and that 
this one is no different. If the inquiry had researched prior administra
tions it is a fair assumpton such research would have turned upon 
several so-called abuses of power, perhaps as many on the average ~s 
are now aJleged. That is why, in my judgment, it is manifestly unfair 
to attack the present Pr·esiden} for these things. 

Early in this impeachment inquiry the minority requested that a 
qualified individual be employed to undertake Lhe research of how 
prior administrations dealt with agencies of government. But we were 
denied our request. We nre thus without a standard of past perform
nnce. to measure this one, and the abuse of power charge is therefore 
not fairly sustainable; 

The proponents for impeachment rely on the conversation of Sep
tember 15, 1972, to connect the President with the use of some agencies 
for political purposes. It must be remembered that the September 15 
conversation was the mere talk, without action, of partisans in a politi
cal campaign. How many times:in their experience have not Members 
talked to their campaign directors about the opposition~ There is 
absolutely no evidence that anything ever came of nny of the mere talk 
at that September 15 meeting. 

Paragraph ( 4) of Article II alleges that the President has "failed 
to take care that the laws were faithfully executed" because of the 
unlawful activity carried on by his close subordinates, when he "had 
reason to know" of such activities. 

The President's duty to take care that the laws be faithfully executed 
does not impose a liability upon him for the misdeeds of others, but, 
to discharge them. Unquestionnbly, ·when serious charp:es ·were brought 
to his attention, he should be permitted a reasonable time in which to 
satisfy himself of the probability of the truth of them, and in this 
case the period of examination ran for about six weeks, during which 
he worked with the Criminal Division of the Department of .Justice, 
and delayed the discharge of Dean at the request of the chief of the 
Criminal Division. This cannot be fairly said to amount to failure of 
his constitutional duty. 

ARTICLE III 

The idea that a President should be removed from office because he 
does not comply with a subpoena of a committee of the House, even 
if the precedent be limited to impeachment cases, is frightening. The 
committee issues its snbnoena unrler the constitutional power of the 
House to impeach. The President refuses to comply with a subpoena 
because the constitutional separation of powers demands of him that 
he ~aintai1:1 the office of President as a co-equal with the House; that 
to yield to its mandnte would make the office of President subservient 
to the House. How can the House determine that the President should 
be removed from office, when his failure to comply is based on a consti
tutional principle as strong as the one on which "the House reliesi 
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I opposed issuance of subpoenas by the Committee to the President 
because such subpoenas would be unenforceable; and because I do not 
believe the House can order presidential action any more than the 
President can order the House. The President and the House are 
co-equal in our system. Neither is above or below the other. 

I think Article III does not state an impeachable offense. 

CONCLUSION 

History will deal more kindly with Richar<J Nixon than did his 
contemporaries. As the vVatergate a:ffair moves into the past it may be 
seen for what a little thing a President was forced to resign from 
office when compared ·with the accomplishments of his .ac\rr,iinistra.tion. 
A legal case of obstruction of justice was made against him. But 
instructions by other Presidents have undoubtedly altered the course of 
other investigations without controversy. The abuses of power charged 
against the President were probably no greater than have occurred in 
some other administrations. What to one man seems an abuse of power 
appears to another to be strong executive discretion. The President 
should not have been impeached under Article II. And I believe the 
House would have rejected Article III. _. . 

EDWARD HUTCHINSON'. 
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ADDITIONAL VIE,¥S OF MR. RAILSBACK, JOINED BY 
MESSRS. SMITH, SANDMAN, DENNIS, MAYNE, BUTLER, 
FROEHLICH, MOORHEAD, MARAZITI AND LATTA, IN 
OPPOSITION TO ARTICLE III 

Refusal to fully comply with a Congressional subpoena in and of 
itself without further action on the part of the Congress is not a 
ground upon which an impellchment can be based. The House has 
neither exhausted available remedies on this issue nor can the House in 
this instance be the ultimate judge of the scope of its own power. 

Presently, Congress has two methods of enforcing compliance with 
its subpoenas. First, is its inherent common law authority and second, 
is its statutory authority under Title 2, United States Code 192-94. 
Both methods are forms of criminal contempt. Under its common law 
power, the House may conduct its own trial for contempt of Congress. 
By a majority vote, the House may find a person in contempt of Con
gress. A person adjudged in contempt under this procedure may, under 
an order of the House, be subjected to one of the three enforcement 
procedures: 

(1) containment in close custody by the Sergeant-at-Arms; 
(2) commitment to a comrnon jail in the District of Columbia; 

or , 
(3) commitment by the Sergeant-at-Arms to the guardroom of 

the Capitol Police. 
Confinement under the common law procedure cannot extend beyond 
a r.articular Congress. In recent times the Congress has not chosen to 
utilize its common Jaw power but has turned to its statutory provisions 
contained in Title 2, United State Code 192. 

Under Title 2, United States Code 194, when a witness refuses to 
comply with an order of a Committee that fact is r~ported to the 
House of Representatives and if the House agrees by a majority vote 
the Speaker is required to certify to a U.S. Attorney the question of 
contempt. The U.S. Attorney will present the matter to a grand jury. 
If the grand jury ·shou1d return an indictment, then there would have 
to be a regular criminal trial before a judge and jury. If the individual 
subpoenaed should be found guilty of the misdemeanor, it is manda
tory under 2 United States Code 192 that the defendant be punished 
by a fine of not more than $1,000 nor less than $100 and that the de
fendant be imprisoned in, a common jai1 for not more than 12 months 
nor less than one month. 

A third method available to the Congress for enforcing compliance 
with its subp,oenas ·would be through legislation. On November 9, 
1973, the Other 'Body passed by unanimous consent S. 2641, conferring 
jurisdiction upon the District Court of the U.S. for the District of 
Columbia o:f civil actions brought by the Senate Select Committee to 
enforce or secure a declaration concerning the validity of any sub-

(503) 
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poena or order issued by it. Prior to its enactment, on October 17, 
1973, an action 0£ the Senate Select Committee to enforce its subpoenas 
requesting certain tape recordings which were in the possession of the 
President was dismissed by the U.S. District Court for the District of 
Columbia because the court :found that there was no jurisdictional 
statute upon which the action could be based. Judge John J. Sirica 
stated in his opinion, 

The Court has here been requested to invoke n jurisdiction which only Congres,: 
can grant but which Congress has heretofore withheld. (Senate Select Oommittee 
v. Niwon, 366 Fed. Supp. 51) 

On November 13, Senator Ervin sent, a letter to Chairman Rodino 
requesting that S. 2641 be expedited by the Honse ,Judiciary Com
mittee. In less than three weeks following Senator Ervin's letter the 
House enacted S. 2641. This Act became law December 18, 1973, with
out the President's signature (P. Law 93-190). 

The Senate Select Committee investigating "'Watergate'' chose not 
to attempt an adjudication of the matter by resort to a contempt pro
ceeding under Title 2. United States Code 192, or via congressional 
commonlaw powers which permit the Sergeant-at-Arms to forcibly 
secure attendance of the offending party. Either method, the Select 
Committee stated, "·would be inappropriate and unseemly" when the 
off ending party is the President. 

Pending before the House ,Tudiciary Committee is a bi11 similar 
to S. 2641, H.R. 13708. The purpose of H.R. 13708 is to confer upon 
the U.S. District Court for the District of Columbia jurisdiction over 
civil actions brought by the House Jmliciary Committee to enforce 
any subpoena or order issued by it :for the production of information 
relevant to the Committee's constitutional inquiry. Under this legis
lation the Honse ,Tudiciary Committee wonld have authority to prose
cute such civil actions to enforce or secure a declaration concerning 
the validity of such subpoenas. The Committee may be represented by 
such attorneys as it may designate in any action brought under the 
bill. H.R. 13708 also contains a provision that ·would expedite such 
civil proceedings through the courts. 

Irving Younger in a st.nay of stcparation of powers stated that: 
We should not forget that the Supreme Court has decided disputes between 

Congress and the President under its general power to hold the other two depart
ments within the ambit of the Constitution. {20 U. Pitt. L. Rev. 755, ·777 N. 100, 
1959; Raoul Berger, "Executive Privilege" Harv-ara Univ. Press, 1974, p. 332). 

Alexander M. Bickel, an eminent constitutional lawyer, also sup
ported the Committee's use of the Conrts to enforce its subpoenas. 
In his article that appeared in The New Rep·ublio, ,Tune 8, 1974, pp. 
11-14, Mr. Bickel wrote that: 

There is no way open to Congress other than a lawsuit of actually getting its 
hands on the evidence it wants .... To be' sure if it does not µ:o to' Court, and 
does not run the risk of a court's refusal to enforce a subpoena, the House might 
c~te the President for contempt and base a, separate Article of impeachment on 
his refusal to honor the subpoena. But these are gestures. The contempt citation 
by itself is pure gesture. An additional Article of impeachment based on it 'is 
a makeweight. It is difficult to imagine that the House would vote it without 
also approving other Articles, or that the Senate would convict on it without 
convicting on other Articles. So what is gained? 
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The Supreme Court proceeds from the premise that it is the "~11.ti
mate interpreter of the Constitution" vested with the responsibility 
to decide "whether the action of another branch . . exceeds what
ever authority has been committed." ( United States v. Nixon, decided 
July 24, 1974, Slip Opinion, Page 18: Powell v. McOorrnack, 395 U.S. 
486 at 521). In Jl,Jarbury v. Jl,Jarlison, 5 U.S. (1 Cranch) 137, 177 
( 1803), the Court stated that "It is emphatically the province and 
duty of the judicial department to say what the law is." 

"Whether the Congress has an absolute right to demand information 
or the President the absolute discretion to refuse such information is 
plainly not stated in the Constitution. Essentially this is a dispute 
about the scope of intersection powers. "One branch cannot finally de
cide the reach of its own power when the result is to curtail that 
claimed by another. Neither of the two departments, said Madison 
in Federalist No. 49, 'can pretend to an exclusive or superior right of 
settling the boundaries between their respective powers. Some arbiter, 
said Justice Jackson, is almost indispensable ·when power is . . bal
anced between branches, as the legislative and executive ... Each 
unit cannot be left to judge the limits of its own power ... ' ". (Raoul 
Berger, "Executive Privilege" Harvard Univ. P1'ess, (1974) pp. 330-
31). 

In late May, 1974, the Judiciary Committee by a vote of 32-6 chose 
not to seek the assistance of the courts in enforcing compliance with 
its subpoenas. The Committee ·aJso chose not to utilize its common law 
power or its contempt of Congress power under Title 2, United States 
Code 192-94. The President does have certain inherent constitutional 
rights and privileges. What the President's true motives are in with
holding information only history may know but this President or any 
President should not be impeached fol' acts based on his assertion of 
certain constitutional rights. The Supreme Court is the ultimate judge 
of the boundaries of conflicting constitutional powers, not the 
Congress. 

The enactment of Artie.le III would seriously weaken the Presi
dency. Such enactment would be dangerous, and a pure exercise of 
raw legislative power. Article III should be rejected by the House of 
Representatives. 

THO:\:US F. R,\ILSBACK. 

HENRY P. SMITH III. 
CHARLES ,V. SANDMAN, Jr. 
DAVID ,v. DENNIS. 

WILEY MAYNE. 
M. CALDWELL BUTLER, 

HAROLD v. FROEHLICH. 

CARLOS J. MOORHEAD. 

JOSEPH J. M.\RAZITI. 

DELBERT LA'ITA. 
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ADDITION .AL VIEW"S OF MR. DENNIS 

I concur ge11erally in the Minority Views which I have signed in 
c01:1pany with my colle-agues Messrs. Hutchinson, Smith, Sandman, 
vV1ggins, Mayne, Lo'tt, Moorhead, Maraziti, and Latta, and I com
mend particula.rly the disci1ssion of the evidence contained in Part C 
of the Preliminary Statement of those Minority Views. I desire, how
ever, to add some additional observations of my own, which I set out 
below. . 

I was one· of the ten members of the Commit'tee on the Judiciary 
wh'o voted in the Committee against all three Articles of Impeach
ment. 

vVhile the revelation-after the Committee vote-of the taped con
versation of June 23, 1972 between President Nixon and H.R. Halde
man, and the President's statement on that snlbject dated August 5, 
1974~ led me to change my view as to Article I, so that I would have 
voted for impeachment on that Article had it 'been pu't to a vote of the 
Honse, it is my view that my nine colleagues and I were correct on the 
state of the evidence and the record as it stood before the Judiciary 
Committee a't the time o·f the Committee vote; and I remain of the 
opin'ion. that we are still correct today in respect to our opposition to 
Articles II and III. 

On July 25, 1974 I stated my views in formal debate in the Judiciary 
Committee. That statement still reflects, as weU as I can do it in a 
brief compass, my general position ·as to Articles II and III (taking 
them in reverse order) and I therefore report here what I then said: 

ARTICLE Ill-l<'AILURE To COMPLY WITH CO'MMITTEE SUBPOENAS 

Turning first to the matter of failure to observe or to comply with the sub
poenas of the Oommi,ttee on the Judiciary : 

We have, of course, had a landmark decision of the Supreme Court of the 
United States just yesterday which decided, for the first time, that a generalized 
and unlimited executive privilege cannot be exercised to over-ride speei:fic sub
poenas issued ,by a !Special Prosecuting Attorney in furtherance of the prosecu
tion of a criminal case. 

This decisi·on does not bear directly on nor, as a matter of law, does it enhance 
the power of this Committee to issue subpoenas in these impeachment proceed
ings aga'inst the President of the United States, -because, ve:ry unfortunately, as 
I ibelieve, this Committee has declined and refused ·to test and to determine its 
Constitutional 'POWers in tbe Oourts of this country, despite the well-known state• 
ment of Chief Justice Marshall in Ma,rlmr11 v. llfa{tfaon that "it is emphatically 
the province and duty of the .Judicial Department to say what the law is." 

I ·believe, however, that tbe power of this Committee in respect to ,the issuance 
of subpoenas in impeachment proceedings is at least equal to-and is, in all 
probability, the snperior of-the power of the Special Prosecuting Attorney. 

This decision, therefore, although we are not a party to the litigation, and 
derive no actual rights therefrom; very well m'ay-and in my judgment in all 
r,roba-bility will-result in the furnif;hing to this Committee of additional releYant 
and highly materia1 evidence which, np to this time, we do not 'have. 

It is my judgment that should it appear that such evidence will be availafble 
to us within a reasonably short periocl of time, then it will become our po,litive 
duty to delay a final vote in these important proceedings until we have examined 
this additional evidence. 

(507) 
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In assessing the President's past ,treatment of the subpoenas of this Committee, 
however, we have no right whatever to consider yesterday's decision of the 
United States 1Supreme Court because, in addition to the fact tba,t we are not _a 
party to the cause, this decision, of course, had not ·been handed down when 
our subpoenas were served, or when the President took his stand in res1>ect 
thereto. 

At that point the President simply asserted what he stoutly maintained to be 
a Constitutional right-and which he is, in fact, still legally free to assert to 
be a Constitutional right so far as this Committee is concerned; and we, on the 
contrary, asserted a Constitutional right in opposi,tion to the Presidential claim. 

1Such a conflict is properly one for resolution ,by the Courts, and a1bsent a 
binding and definitive decisi·on ibetween t'he parties by the Judicial branch, it 
escapes me on what ground tt can properly be asserted that a claim of Consti
tutional right is, in any sense, an a·buse of power. 

It will be observed that I noted ,at that time tha,t the Committee had 
not obtained-nor had it taken the obvious legal steps to' obtain-all 
the relevent ei,idence,. that it, ,vas probable, due to the decision of the 
Supreme Court in United States v. Niwon, thiat such evidence would 
shortly be forthcoming; a.nd that I suggested that we should defer our 
final vote pending that event. 

Ten days later that evidence-the tape of June 23, 1972 whi~h made 
all the difference-was indeed produced . 

.As to Article II, on July 25 I spoke as follows: 
Turning to further alleged abuses of power, I look to tlle proposed articles 

which we have before us. 
In proposed Article II these abuses of power are alleged to be: 
1. Illegal Sm-vei.ZZance, but the 17 wire-taps chiefly complained of tinder this 

heading were all instituted before the Keith decision, and were not only pre
sumptively legal at that time, but are probably legal in large part also today 
since many, if not au of them, bad international aspects, a situation in which 
the need for a court order was specifically not passed upon in the Keith decision. 

2. Use of the executive power to tmlawfiiiliJ establish a special investigative 
unit "-to engage in unlawfttl covert aetivities-". But it was not unlawful, so 
far as I am advised, to establish the plumbers' unit; and I suggest that proof is 
lacking that tbe President intended for it to, or authorized it to, engage in unlaw• 
ful covert activities. In like manner it is certainly not established as a fact that 
the purpose of the Fielding •burglary was "to obtain information to be used by 
Richard M. Nixon in public defamation of Daniel Ellsberg", nor is there any 
substantial evidence that the President knew of or authorized this .burglary 
before it took place. In fact when Dean told the ·President about the Fielding 
break-in on March 17. 1973, the President said, "What in the world-what in the 
name of God was Ehrlichman having-in the Ellsberg . , . , This is the first I 
e,·er heard of this." 

3. 1Wege(i Abuse of the IRS. Without going into detail I suggest that the evi
dence here-so far as the President is concerned-is one of talk only, and not of 
action; that the independent attempted actions of Dean, Haldeman, and Ehrlich
man were unsuccessful and in.effective; and that the only direct evidence of an 
alleged Presidential order· (in the Wallace case) is a hearsay statement of Clark 
Mollenhoff that :Mr. Haldeman sa,i.d, to him that the President requested him to 
obtain a report-which is, of course, not competent proof of anything. 

Other allegations of alleged misuse and abuse of the• FBI and the CIA ean, 
in the interests of time, be best considered under the heading of alleged obstruc
tion of justice; and the matter of refusing to honor Judiciary Committee sub
poenas has already been discussed. 

I will add that I consider it improper to seek to multiply offenses 
by making the identical acts regarding the CI.A and the FBI which 
esta:blish the case under Article I, serve also as the basis for a separate 
offense called an "Abuse of Power" under Article II. 
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As to A1·ticle 1-0bst:ruct-ion of Justice, I then said, in part: 
Whether the President had a design to, or attempted to, interfere with or 

obstruct the Watergate investigation conducted by the FBI. by a phony attempt 
to enlist the possibility of CIA involvement, or whether he genuinely believed
due to the personnel concerned, the Mexican connection, and other circum
stances-that there might well be a CIA or national security involvement, appears 
to me to be a debatable proposition. 

It is, of course, th:e subsequently produced tape of the conversation 
of June 23, 1972 between Haldeman and the President which makes 
this proposition no longer debatable. 

At that time, I also said : 
And where cover-up is considered we need to remember that, after all, the 

President became fully aware and took charge on March 21 and ,by April 30 
Haldeman, Ehrlichman, Kleindienst and Dean had all left the government for 
good, and now are dealing as they should with the strictures of the criminal law. 

The conversation of June 23, 1972 and the President's statement of 
August 5, 1974, of course, knock the props out from under this·argu
ment because we now know that President Nixon, so far from first 
becomin_g aware oft.he ·watergate cover-up on March 21, 1973, was in 
fact actively and pe,rsonally engaged thereili from at least June 23, 
1972, just six days after the ·watergate break-in took place. 

During our investigation of this case the Committee made no effort 
to call H. R. Haldeman or .r ohn Ehrlichman as witnesses ( with some 
excuse due to their personal legal entanglements) and neither-with
out any clearly established excuse--did ,ve make any effort to call E. 
Howard Hunt, the purported blackmailer to whom "hush money" is 
alleged to have been paid. As to this particular, and important, phase 
of the cover-up I said in my remarks to the Committee on July 25th: 

* * * the March 21 payment to Hunt was the last in a long series of such pay
ments, engineered by Mitchell, Haldeman, Dean and Kalmbach, and later on 
LaRue, all so far as appears, without the President's knowledge or complicity. 
And as to the payment of March 21 the evidence appears to establish that it was 
set up and arranged for by conversations between Dean and LaRue an<l LaRue 
and l\1itchell, before Dean talked to the President on the morning of the 21st 
of March. So that even if the President was willing, and even had he ordered 
it (as to which the proof falls short) it would appear that this payment wa·s fn 
train and would have gone forward. ha'Cl Dean never talked to the President on 
March 21 at all. 

And, while Presidential participation in the over-all cover-up plan 
is now conceded to he established, I see no reason, on the basis of the 
record, to change my statement as to this specific matter. 

In addition-despite an invitation to do so-no effort was made to 
address either oral questions or written interrogations to President 
Nixon. These omissions as to the procurement of evidence all con
tributed-quite leg-itimately as I think-to mv reluctance to resolve 
doubtful points against the President of the United States. The now 
self-revealed concealment of the facts on the President's part from all 
concerned, including not only the Committee but even his own Counsel, 
make such doubts easier to resolve. 

This case is an American tragedy, in which a fatal decision to ~on
ceal the facts, made early in the game and-so far as I can see--w1th
out any prior implication on the part of the President, led inexora~ly 
to one shift and stratagem after another, and finally to the shattermg 
events of the recent past. · 
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Other matters in the voluminous record, which are referred to and 
relied upon by the majority, sho,v, in some cases, shoddy practices in
consistent with the better spirit of America, but fail, in my judgment, 
to establish by any clear and convincing proof the existence of an im
peachable offense. 

It is the Watergate cover-up which gave birth to this inquiry-and 
it is that and that alone which has finally been susceptible of proof. 

This is proof not as to all of the alleged details, nor need we, nor do 
we, accept each adverse inference so glibly drawn by the majority. 
Over-all, adequate legal proof is now available to establish the offense, 
and on the record we can say of the evidence, in the words of Mercutio, 
"No, 'tis not so deep as a well, nor so wide as a church-door; but 'tis 

enough, 'twill serve '' 
So beit. 
We must follow the facts, and we must vindicate the law. But we 

must do this without vindictiveness; and we ought not further pursue 
or harass a man who, whatever his mistakes or his faults, has neverthe
less served his country and all of humanity we.U, as probably the fore
most international statesman and the most able architect of world 
order who has occupied the Presidency during our time. 

DAVID w. DENNIS. 
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ADDITIONAT.i AND SEPARATE VIEvVS OF MR. MAYNE 

-· I join in the minority views of my colleagues insofar as Articles I 
and III are concerned. I do not join the minority views as to Article 
II because I believe the admissions· made by the President on August 5, 
1974, when added to the evidence previously submitted to the Com
mittee, make a case for impeachment under Paragraphs 1, 4 and 5 of 
that Article. 

ARTICLE I 

. I surport the result reached by my colleagues in the minority views 
chscuss10n of Article I but ·wish to add the following additional views: 

I voted against Article I on July 27, 1974, after carefully consider
ing such evidence as ·was available to the Committee at that time. It 
was my conscientious best judgment that no direct eviderrce had been 
presented to prove the President was personally involved in the Water
gate cover-up or any obstruction of justice in connection with it. I was 
particularly impressed by the testimony of -witnesses who appea1•ed to 
testify before our Committee in person on this subject. Some stated 
their strong conviction that the President was in no way inv,-,1··ed in 
the cover-up. Others expressed a complete lack of any inf, 11ation 
connecting him to it although they were in a position to know if he 
had been implicated. Onlv John Dean indicated an impression that 
the President had any knowledge of the cover-up prior to March 21, 
1913. I did not feel his testimony and the inferences drawn from purely 
circumstantial evidence constituted the clear and convincing proof 
necessary to link the President personally to a high crime or misde
meanor sufficient to impeach under constitutional standards. 

The state of the evidence changed completely on August 5, 1974, 
when the President made his statement admitting he kne,v at least as 
early as June 23, 1972, that the break-in was directed by employees of 
his re-election committee for political purposes. He not only withheld 
this important relevant information from the American people and 
the investigating·authorities but obstructed the investigation by having 
his subordinates tell the FBI it should stop the investigation because 
it was exposing important undercover operations of the CIA. 

The President also admitted on Anp;ust 5 that he had continued 
to conceal these important facts and to deceive and mislead the Amer
ican people and our Committee rig-ht up until that date when he made 
the tra,nscripts of three, co1wersations with H. R. Haldeman on ,Tune 23, 
1972, available to the pnhli0· and the Committee,. These transcripts 
and the presidential admissions contained in his two-page statement 
of August 5 supply the direct evidence of personal involvement of 
the President in the cqver-up which had previously been ]a~.king. 
They furnish clear and convincing evidence that the President com
mitted an obstruction' of justice sufficient to constitute grounds for 

(511) 
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impeachment under the Constitution. I would, therefore, vote in the 
full House to impeach on Article I. 

ARTICLE II 

I file vim.vs separate :from those of my minority colleagues £or the 
following reasons : . 

1. I would vote in the House to impeach under Article II because 
I believe a case for impeachment has now been made under Para-
graphs 1, 4 and~ of t~at Article. . . . 

2. The minority views do not give_ sufficient treatment to t~e evi
dence in support of the grave a;1egat1ons of Parawaph 1, Ar~icle II 
that the President tried to obtam mcome tax audits or other mcome 
tax investigations to be ~n}tiated or conducte~ in a discriminatory 
manner, i.e. to harass political opponents. Durmg the debate I voted 
ao-ainst an amendment to this Paragraph offered by the gentleman 
f;'om California Mr. Wio-mns which in my opinion would have seri
ously diluted the Presid:~t's responsibility to prevent the improper 
use of the Internal Revenue Service for political purposes. The 
amendment would have stricken the ·words "acting personally and 
through his subordinates and agents" and added the following words 
"personally and through his subordinates and agents acting with his 
knowldege 01' pursuant to his instructions". (italics added) page 819, 
Report of Proceedings. 

I spoke in opposition to this amendment stating that I certainly 
did "not want to do anything to dilute or limit in any way whatever 
responsibility the President may have for the very outrageou~ at
tempts to use the Internal Revenue Service :for political purposes." I 
further stated "I consider the evidence shows that .the approaches 
that were made by Mr. Dean and Mr. Ehrlichman to Commissioner 
Randolph Thrower and Commissioner Johnnie ·waiters to be abso
lutely indefensible. Our tax collection system in this country is based 
on a voluntary contribution assessed and paid by people on a volun
tary basis and it will certainly be destroyed if people can not have 
confidence that it is not being used to reward political friends and to 
harass political opponents. · 

"I think that not only does the President have a responsibility 
not to directly approve such indefensible action but he has a respop.
sibility. not to ratify it after it has occurred and has a responsibilit:Y 
over and above that to have enough idea of what is going on in his 
Administration to be very sure ~hat this kind of political prostitution 
of the Internal Revenue Service does not occur. There is nothing in 
this record which to me is more disappointin.g or more cause for con
cern for the continuation o:f free government tlian the way in which 
the Internal Revenue Service was attempted to be used for this base 
purpose." · 
. T~e n:inority ~iews :fail to give sufficient attention to the follow-
mg s1gmfi.cant evidence : · 

(a) The affidavit of foriner IRS Commissioner Joluinie Walters 
that on September 11, 1972, John W. D~an gave him a list of rieTsons 
on th~ 1972 Presidential can::i:mign staff 0£ George McGovern and. o:f 
contributors to that campaign and requested that, ,IRS undertake 
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examinations or investigations of those on the list. :\Ir. ,Yalt.•rs re
plied this would be disastrous for the IRS and the Administration 
and he would recommend to Seeretarv of the Treasmy Shultz that 
nothing be done on the request. On September :2f>, Hl7:3, Mr. Dean 
te!ephonec~ Mr. "'iYalt~rs inquiring "as to what progress 1 had mac!e 
with the hst. I told him that no progress ha<l been made. He asked 1£ 
it might be possible to develop infoi'U1ation on fifty-sixty-seventy of 
the names. I again told him, that although I would reconsider the 
matter ,, ith Secretn rv ~hultz, any activitv of this type would be 
inviting disaster." J\fr: "'alters' afficla Yit, states that he discussed these 
requests with Secretary Shultz on September 1:1 and September 29 and 
on both oc('asions was told to do nothing with the hst .• \t no time 
!lid he furnish any name from the list to ~anyone or re<1uest any IRS 
employee or offieial to take any action with respect to the list. (''State
ment of Information,'' Book YIU, 238-240) 

(b) The conversation betwf'en the President and Haldeman on 
September 15, 1972, four days afte1· Dean had de1ivered the list to 
"'iValters. Dean's aetiYities were discussed by the President and Halde
man in the following recorded conversation: 

HALDE:l!AN. Between times, he's doing, he's moving ruthlessly on the investi
gation of ::HcGoYern people, Kennedy stuff, and all that too. I just don't know how 
n:iuch progress he's making, 'cause I-

PRESlDENT. The problem is that's kind of hard to find . 
. HALDE~tAX. Chuck, Chuck has gone through, you know, has worked on the 

list, and Dean's working the, the thing through IRS and, uh, in some cases, 
I think, some other (unintelligible) things. (HJCT 1) 

( c) The following testimony by Dean describing his taking the 
list of :\kGovern contributors drawn by Murray Chotiner to Walters 
and discussing it subsequently with the President: 

:\Ir. DoAR. What was the purpose of that meeting? 
:\lr. DEAN. I had then received the Ohotiner list, and my assignment was to 

ask Mr. Walters if it was possible to have audits conducted on all or any 
of these people. 

l\Ir, DoAR. Did yon discuss your assignment with respect to the IRS with the 
President during your meeting on September 1:, '/ 

l\lr. DEAN. I am not sure how directly or specifically it came up, bnt there 
was a, indeed, a rather extended discussion with the President on the use of 
IRS. He made some rather specific comuwnts to me, which in turn resulted in 
me going back to l\Ir. Walters again. 

l\Ir. DoAR. ,vhen you sa~· the use of IRS, what are you talking about? 
:\Ir. DEAN. ,vell, as I recall the conyersation, we were talking about the prou

lems of having IRS conduct audits, awl I tolcl him that we hadn't hPPn vPry suc
cessful at this because :\Ir. W,1Jters hau tol!l me tllat hf' just didn't want to do 
it. I did-I did not push him. As far as I was coneemed I was off the hook. I had 
done what I had been askPd, and I related 1 his to the Pre;ddent. 

And he said something to the effect, well, if Shultz thinks he's been put over 
there to be some sort of (expletive), he is mistaken, and if you have got any 
problemR, you just come tell me, ancl I wm )(Pt it flt~aightened. out. (H,Tf'.'f 229) 

J\lr. ST. CLAIR. Well, on September 15, 197:!. you did meet with the President? 
Mr. DEAN. Yes, I did. 
Mr. ST. CLAIR. And you say that during the course of that conversation, among 

other things, you discussed a list being prepared for submission to the IRS? 
Mr. DEAN. I am not sure we got into the so-called list of 500 at that time. It 

may well have come up. I recall general discussion;;; by IRS and the fact that the 
Pr~,;idpnt-telling- the PreRident that I hnd been leRR than sncceissfnl in dealing 
with IRS and the President became qnitf' annoyed at it. And then that he got 
very explicit about his thinking about IRS being responsive to the White House. 
(Dean testimony. 2 HJO 285) 
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The above affidavit and testimony clearly established that Dean and 
Haldeman were guilty of trying to use the IRS for illegal purposes 
and gave rise to strong inferences that the President was personally 
involved. In weighing whether a sufficient case had been made against 
the President under Araticle II, I had to consider the fact that 
Paragraph 1 alleging abuse of the Internal Revenue Service had 
unfortunately been lumped together with 4 other Paragraphs, which 
had little if any connection ·with each other and ·were supported by less 
proof than Paragraph 1. Pargraph 3 relative to a special investigative 
unit set up in the White House to identify and plug national security 
leaks struck me as especially weak. I could not accept the argument 
based on inferences alone that a President who had been advised by his 
closest foreign policy and national defense advisers that it was neces
sary to take decisive action to stop leaks which were threatening the 
security of the United States, could be subject to impeachment for 
taking such action, even though he did not 'implement it in the best 
way and it would have been much wiser to rely on the FBI which is the 
established agency responsible for National Security investigations. 
My argument in opposition to Paragraph 3 appears at pages 1016-
1018 of the Report of Proceedings. 

Faced with the choice of voting for a 5 paragraph Article in which 
there did not seem to me to be clear and convincing evidence sufficient 
to impeach on 4 of the 5 Paragraphs. I voted against Article II on 
July 29. 

Thereafter the President's admissions of August 5 made available 
direct evidence sufficient to make a case for impeachment on Para
graphs 4 and 5. It is now clear that he did indeed :fail to take care that 
the laws were faithfully executed and failed to exercise his authority 
to adequately supervise his close subordinates when he should have 
done so to prevent their obstructing and interfering with investiga
tions into criminal or improper actions as stated in Paragraph 4. 

"\Vhen the presidential admissions of August 5, 197 4, are viewed 
against the background of the evidence already considered by the 
Committee with reference to Paragraph 5, I must conclude that the 
President did in fact misuse his ext>cutive power in the manner in 
which he interfered with the Federal Bureau of Investigation, the 
Criminal Division of the Department of Justice and the Central In
telli,Q;ence Agency. 

His admissions of August 5 also further strengthen the evidence 
that he violated the constitutional rights of citizens as alleged in Para
graph 1 relating to abuse of the Internal Revenue Service. 

Three of the 5 Paragraphs of Article' II having now been proYed 
by clear and convincing evidence I would vote to impeach on this 
Article in the full House. 

ARTICLE III 

I join in and support the minority views of my colleagues on Ar~ 
ticle III. No case for impeachment has been made on this Article. 

WILEY MAYNE. 
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ADDITIONAL VIEWS OF MR. COHEN ON ARTICLE III 

It is the opinion of this member that neither the President of the 
United ~tates nor any other oflicial of the United States can lawfully 
re!nse to comply with subpoenas issued by the House Judiciary Com
m1tt_ee 1:elevant to issu~s raised in the course of an impeachment in
veshgat10n. As the Umted States Supreme Court held in 1882, "All 
officers o:f the Government, from the highest to the lowest, are crea
tures of the law and are bound to obey it; no officer of the law may set 
that law at defiance with impunity.'' 

In the case of subpoenas issued by this Committee in the course of 
it§ impeachment investigation, the powers of the Committee under 
the lMv are clear. The Constitution gives to the House of Representa
tives the sole power of impeachment. Acting under this provision, 
the House o:f Representatives, on February 6, mu, adopted H. Res. 
803. This resolution directed the House Judiciary Committee to con
sider the possible impeachment of Riclrnrd M. ~ixon, President of the 
United States. and conferred subpoena power upon this Committee for 
purposes of its impeachment inquiry. 

Acting under that power, the Committee subsequently voted more 
than 40 separate subpoenas for tapes, documents, and other materials 
relevant to its investigation. The President failed to comply with those 
subpoenas. 

In his refusal to comply, the President repeatedly asserted that he 
was carrying out a Constitutional responsibility to uphold the separa
tion of powers among the branches of government by protecting the 
confidentiality of communications within the executive branch. It has 
been suggested that the protection of confidential communications, 
which appears to have been used synonymously with executive priv
ilege, may, as a doctrine, have taken on mythical proportions. (See 
Berger, Executioe Privilege: A Constitutional Myth). But, while not 
necessarily rising to the level of a Constitutionally conceived and pro
tected doctrine, executive privilege nonetheless serves a valuable pur
pose in protecting the confidentiality of the decision-making process in 
the executive branch. Indeed, the Supreme Court recently acknowl
edged importance of this privilege in its decision, The TTnited States v. 
NirJJon, (House ,Judiciary Committee ''Statement of Information," Ap
pendix II). Although holding that a Presidential claim of privilege 
di<l not, under the specific circumstances of that case, prevail over 
the Special Prosecutor's need for subpoenaed materials for criminal 
trials, the Court recognized "the valid need for protection of com
munications between hi~h government officials :and those who ad
vise and assist them." Noting that "Human experience teaches.ihat 
those who expect public dissemination of their remarks will temper 
candor with a concern for appearances . . . to the detriment of the 
decision-making process," the Court further asserted that "the im
portance of this confidentiality is too plain to require further 
discussion." 

57.777 0 • 74 • 33 (51.5} 
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In votino- to issue subpoenas to the President, this Committee made 
no concession to the doctrine of executive privilege. It asserted the 
absolute right to subpoena whatever materials it deemed rele:7ant to 
its inquiry. In short, the Committee's subpoena~, c~mpled with the 
President's refusal to comply, presented a const1tut10n3:l c~n~ronta
tion: the President's judicially recognized interest in mamtM~mg the 
confidentiality of private tapes, papers, and documents, stood m direct 
conflict with the Constitutional power of the Cong:es~ to compel the 
production of evidence for an impeachment proceedmg. · 

Several courses of action were available to the Committee to resolve 
the confrontation. It could have sought a judicial review and deter
mination of the scope and pmver of the Committee's process, or: sought 
a citation of contempt before the full House of Representatives. In 
addition, in reaching a final decision on articles of impeachment the 
Committee could have drawn negative or adverse inferences from the 
President's refusal to comply with its subpoenas. 

While I am not satisfied that it is essential or desirable to have the 
judicial branch pass final judgment on the merits of the respective 
positions of the President and the, Committee, I believe the Supreme 
Court would have reached a result similar to that in United States v. 
Nixon, supra-namely, that the need of the Congress for subpoenaed 
materials for an impeachment inquiry would have ·prevailed over the 
President's claim of l)rivileg-e. · 

Althoug-h I do not believe it was essential to seek a judicial resolution 
of the Judiciary Committee's powers, I do not sugg-est the Committee 
should be the final arbiter in disputes arising from the issuance of sub
poenas. Under accepted Congressional procedure, when a witness be
fore a Congressional Committee refuses to give testimony or produce· 
documents, the Committee itself cannot hold the witness in contempt. 
Rather, the established procedure is £or the witness to be given an 
opportunity to appeal before the full House or Senate, as the case may 
be, and give reasons. if he can, wl1y he should not be held in contempt. 
,For example, he. might ari:rue that his refusal was justified, or ex
cusable, or based on some mistake. The Sripreme Court has held that 
this kind of notice and opportunity :for hearing are constitutionally 
required, under the Fifth and Fourteenth Amendments, before a 
legislative body may punish a person for contempt of its prerogatives. 
(Minority Views of Honorable Edward Hutchinson, et. al., "Article 
III: Presidimt's Response to Committee Subpoenas.") 

Before Presidential refusal to complv with Committee subpoenas 
can _b~ raised to the lev:el of ~n imneachable offens<i, the Committee, at 
a muumum, Phonld wait until the Honse of Representatives has found 
the non-co1;1pliance to be willful, contemptuous, and illegitimate. Since 
the Comll:1ttce did not pnrsuc this course of action, it shonld not ;now 
~eek to ra1se non-compliance to the level of a separate and independent 
impeachable act. · 

Wbile t~e P1;esident's stated reasons for his refnsal to· comply with 
our C?mm1ttee s suhpoenas may have had a colorable daim or basis, 
the ev1dence before the Commi.ttec ( even before the·re1ease of the June 
23, 1972, transcript) was more than sufficient to find that the claim of 
executive privilege was illeg-itimately and ~mproperly invoked, not to 
protect the Office of the President, but to protect a particular President 
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from the disclosure of his personal participation in the obstruction of 
justice. Accordingly, the President's non-corppliance with the sub
poenas formed an integral part o:f Article I ( and possibly Article II) 
and rests more soundly ,tnd solidly within that factual framework. 

Concern :for setting a precE'dent for history's review or need must 
take into account the need not to arrive at an unnecessary, and in my 
opinion, unwise conclusion, snch as that set forth as Article III. Hope.:_ 
:fully, the sword of impeachment will never have to be withdrawn froqi 
its scabbard again. But should events summon forth so drastic a consti
tutional weapon in future years, ]et the sword be wielded by the guard
ians of our Constitutional system with a sharp but not overhoned edge. 

lV°ILLIA:M 8. COHEN. 
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ADDITION.AL VIEWS OF MR. FROEHLICH IN OPPOSITION 
TO ARTICLE III 

Article III charges that Richard M. Nixon "failed without lawful 
cause or excuse to produce papers and things as directed by duly 
authorized subpoenas issued by the Committee on the Judiciary 0£ the 
House of Representatives on April 11, 1974, May 15, 1974, May 30, 
1974, and June 24, 1974, and willfully disobeyed such subpoenas." On 
July 30, 1974, the Committee voted to send this third article o:f 
impeachment to .the full House for consideration. The vote was 21 to 
17. Because I believe this article represents a wholly inadequate and 
improper basis upon which to impeach, try, and remove a President 
:from office, I opposed the article in committee and now respectfully 
urge its rejection. 

A 

The Constitution of the United States, in Article I, Section 2, 
Clause 5, provides that "The House of Representatives . . shall 
have the sole Power o:f Impeachment." This clause contains a clear, 
exclusive grant of power. Inherent in this. grant of power is the 
authority to conduct a comprehensive inquiry into alleged grounds 
for impeachment and to employ all reasonable means, including sub• 
poenas, to secure evidence for that inquiry. 

There is no question that the House of Representatives is empowered 
to confer upon its "impeachment committee'' an ewpansive subpoena 
power; and there is no question· that the House properly conferred 
that power in this matter by approving House Resolution 803, on 
February 6, 197 4. 

It does not follow, however, that the Committee's power to secure 
evidence is unlimited. The impeachment power of the House, like every 
other power possessed by Congress, must be read together with at 
least some of the other provisions in the Constitution. I:£ this were 
not the case, the Impeachment Committee could degenerate into a 
lawless inquisition, a kangaroo court, wholly at odds with our legal 
tr.aditions. · · 

Surely, the clause in the Constitution that gives the House of Repre
sentatives "the sole Power of Impeachment" does not imply that any 
prbcedure is acceptable in an impeachment inquiry.1 Suppose, :for 
instance, that in this inquiry the Committee had insisted that H. R. 
Haldeman appear to testify, despite his forewarning that he would 
a~sert his Fifth Amendment privilege against self-incrimination. Sup• 
~ose, further, that if Mr. H~ldeman failed to testify without a grant of 

1 The principal thrust of the clause is to confine the power of impeachment to the House 
of Representatives. What this plainly i:neans is that no other institution of government has 
the power to impeach : not the .. Senate, not the Judiciary, and not the President. For 
example, non-compliance with a Senate subpoena is not grounds for impeachment in the 
Senate, even if the subpoena Is fully litigated· and approved by the courts, tJ1nless the 
House of Representatives first cites such non-compliance in an article of impeachment. 
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immunity, he was confined to a room in the basement of the Rayburn 
Building and held there incommunicado without adequate sleep or 
nourishment in an effort to coerce his testimony. Is there any doubt 
that the House's "sole Power of Impeachment;' doe? not carry wit~ 
it the rio-ht to employ these kinds of improper tactics to secure evi
dence~ I; there any doubt that a court could have intervened to protect 
Mr. Haldeman's constitutional rights, even in an. i'mpeachment 
inquiryi . . . 

It should be self-evident then that there are hm1tat10ns upon the 
power of the House of Representatives, and its Impeachment Com
mittee to secure evidence; and hence it bec:omes highly important to 
consider what those limitations are and how they are determined. 

B 

The Committee on the Judiciary issued a total o:f eight subpoenas to 
the President. Although the President supplied partial transcripts o:f 
many of the items requested in the first subpoena, he clearly failed to 
comply with the Committee's demands. But that is not the real issue. 
The real issue is whether the President failed to comply with the sub
poenas "without l(l;wful cause OT excuse'', as charged in the Article. 
This issue was never litigated, and it was never settled, unless one as
surµes that the Committee has unlfrnited, unTeviewµole authority to 
demand and receive evidence :from a witness in an impeachment 
inquiry. · ·. · ' · ,u · · · 

Some Members asserted ·at the outset of these proceedings that the 
House did possess unlimited subpoena power. Against this background, 
President Nixon' had a· rational reason for resisting the Committee's 
demands. Almost any president wo1ild have r~sisted subpoenas issµed 
under such sweeping claims of authority. To have complied fully with 
all eight subpoenas, without testing the subpoenas in relation to the 
Committee's constitutional authority, would have been to' abandori 
privileges, and establish precedents that could radically alter the bal
ance of power between the Executive and Legislative branches of 
government. 

The argument is made that if President Nixon honestly believed 
that the Committee's subpoenas improperly encroached upon the prov
ince of the Executive, he would have moved to quash the subpoenas 
in court. To.do that, however, the President would have ha:d to argue 
that the courts possessed the jurisdiction to intervene in this dispute 
and to rule on his claim of executive privilege-a position thitt would 
have seriously undermined his legal posture in the then pending ca,se 
of United States v. Nimon, U.S. (1974). It is entirely possible that h!l,d 
the circumstances been somewhat' different, President Nixon would 
have gone to court in an effort to quash the subpoenas, for there appear 
to be a number of arguable bases upon ,vhich the subpoenas might 
successfully have been resisted. ·. . 

Several Members of the Committee urged the Committee to seek 
court approval of the subpoenas. But this suggestion was rejectea::-on 
May 30, 1974, by a vote o:f 32 to 6. At that same meeting, the Com
mittee directed the Chairman to write the President, advising him that 
"it is not within the power of the• President to c~:q_duct a;n, inquiry-into 
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his own impeachment, to determine which evidence, and what version 
or portion of that evidence, is releval).t and necessary to such an in
quiry. These are matters which, under the Constitution, the House has 
the sole power to determine." 

'What t:his means is that the Committee claims the sole power ito de
termine what evidence is relevant and what evidence is necessary in 
an impeachment inquiry. It asserts tha,t the collrts have no jurisdiotioi,. 
to review a Committee determination in this regard. Any objections 
raised by a witness to the scope or content of a st1'bpoena duces tecum 
will be recognized, if at all, in the sole discretion of the Committee. 2 

The witness has no option to enforce any of his normal "rights" be
fore a neu:tral oourt. The potential penalty for non-compliance with 
the Committee's demand for evidence is impeachment, and non-com
pliance with a Committee subpoena, by itself, is sufficient grounds for 
impeaching the President and removing him from office. 

This is the real meaning of Article III, and this is why Article III 
is not only an improper basis for impeachment but also a dangerous 
precedent for our constitutional system. If the Committee had sought 
to enforce its subpoenas before a neutral arbiter and given the Presi
dent the opportunity to litigate his objections to the Committee's de
mands, I would have no difficulty in supporting an article 0£ impeach
ment based on non-compliance. But that did not happen. In these pro
ceedings, the Committee rejected cour,t review of its legal process. It 
refused to seek court enforcement, and it even declined. to subpoena 
the exact same material from Judge John Sirica -that i'!; had previously 
subpoenaed from the President. 3 Under these circumstances, it would 
be a travesty of justice to impeach President Nixon on the basis of the 
third article voted by the Committee. 

C 

· · There appear to be a number of arguable bases upon which the Com
mittee's eight subpoenas to the President might have been quashed or 
limited, had they been litigated in a court. A review of these bases is 
relevant to the ·question whether President Nixon :failed to comply 
with the subpoenas "without lawful cause or excuse;' and it is relevant 
in considering whether Article III, as it was developed, represents a 
legitimate and pr asis upon which to impeach, try, and remove a 
President of the States. 

1. EmeiJUtive Privileqe.-I1i Uniteil States v. Nixo'l'lr---U.S.-(1974), 
the Supreme Court ruled on the nature of executive privilege, saying: 
"If a President concludes tJ1at compliance with a subpoena would be 

• Compare Tum.e11 v. 01'io, 278 U.S. 510 {1927). In this ease a defendant accused of 
violating, the Prohibition Act was tried and sentenced by a judge who benefited financially 
from his convietion. Thi' Co•1rt. sne8king through Chi\"f Jn~tice Taft, declared: "· . " fIJt 
certainl,v violates the Fourteenth Amendment, and deprives a defendant in a criminal 
ease of due process, to subject his liberty or property to the judgment of a eourt the judge 
of which has a direct, personal. ·substantial. pecuniary interest in reaching a eonelus!on 
a1tainst him in his case." 273 U.S. at 528. The parallel in this situation is obvious. The 
Committee member$ would have a er~,on~cl,substantial, political interest in 
neachlng eonclnslona adver~e to the o ri>!sed by the subpoenaed party. It is hard 
to ~nnrt-1:ve a more clear-cut. obvious f !ntere~t. · 

•·on June 24, 1974, th<> .Committee tabled my motion to subpoena from Untted Stat<;S 
Dlsfrlct Judgi- John J, Slrica: the exact, same tnDP recording of a September 15, 1972, 
conv~rsation between Pre~!dent ,Nlion, H. R. Haldeman. Rnd John W. Dea.n that hours 
P!lrtier 1t had suhpoenaed from· the President. 'The·vote to table was '23 to 15. In response 
to questions, both John Doar and Albert Jenner agreed that the tape recording in question 
was "necessary aud relevant" to the Committee's Inquiry. 
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injuri_ous t9 the public interest he may properly ... invoke a claim of 
privilege on the return o:f the subpoena. Upon receiving a claim 0£ 
privilege from the Chief Executive, it became the further duty of the 
District Court to treat the subpoenaed material as presumptively privi
leged and to require the Special Prosecutor to demonstrate that 'the 
presidential material was 'essential to the justice of the [pending crimi
nal] case.' .... Here ... the Special Prosecutor ... made a sufficient 
showing to rebut the presumption and [the Court] ordered an in 
camera examination of the subpoenaed material." 

In the court's in camera review of subpoenaed presidential materials: 
"Statements that meet the test of admissibility and relevance 

must be isolated; all other material must be excised." 
" ... (T)he District Court has a very heavy res,Ponsibility to 

see to it that presidential conversations, ,,~hich are either not rele
vant or not admissible, are accorded that high degree to respect 
due to the President of the United States." 

"It is ... necessary in the public interest to afford presidential 
confidentiality the greatest protection consistent with the fair 
administration of justice." 

The Court's assessment of the claim of executive privilege is sub
stantially different from the Committee's assessment. One Membe;r of 
the Committee even declared: "I will state that I do not think we are 
compelled to set forth . . . reasons" for the evidence ,ve subpoena. 
Clearly, the question whether executive privilege has any place in an 
impeachment inquiry is a :;:,ubstantial question, and it, should not be 
decided arbitrarily by either of the two contending branches of 
government. 

£8. Fifth Amendment Right Against Self-lncri,mination.~In United 
State.<; v. Ooossis, 125 F. Supp. 190 (D.C. 1954), the court, citing the 
Fifth Amendment, said that a person has cause to refuse the production 
of his personal papers whenever he thinks that the -production might 
reasonably tend to incriminate him. "The sole question is whether the 
subpoenaed documents were Aug-enthaler's personal records. If so, then 
compulsory product.ion cert;ainly offended his constitutional rights. 
As was said in Boyd v. Uniter] S:tates. 1886, 116 U.S. 616, 633, ... 
it is impossible 'to perceive that the seizure of a man's private books 
and papers to be. used in evidence against him is substantially different 
from compelling him to be a witness against himself.'" 125 F. Supp. 
at 206. I£ this is a correct statement of law, a court might well have 
suppressed ineriminating tape recordings of the President's private 
co~versations as well as his personal memoranda of his thoughts and 
actions. 

3. U'nreasonablP, Search anrl Reizu1·e._:_"The C-0nstitution requires 
that the forced production of documents by subpoena be not unreason
able." Application of Harry Alemander. 8 F.R.D. 559,560 (S.D.N.Y. 
1949). Whether a particular subpoena duces tecum is "re,asona1ble" is 
clearly a legal question that onght to be decided in each jnstance on the 
basis 0£ the facts arising from the suibuoena itself. 

4. Attorney-Client Pri,1:ileqe.-In Colton v. Uriitp,d States, 306 F.2d 
633, 637 (2d Cir. 1962), the court noted that the policy underlying the 
attorney-client privilege does not justify "any member 0£· the ba.r 
from refusing to testify as to all transactions he may have had with 
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any person whom he ehooses to designate a 'client.'" But, "It is self
evident that individual documents and files may still ibe withheld 
insofar as they thus ·are or report confidential communications between 
Colton and his dients ... " 306 F.2d at 639. That the President's pri
vate conversations with the White House Counsel were at least partly 
covered by the attorney-client privilege is not so outlandish a proposi
tion that it can be dismissed out of hand. 

5. Oompetent, Relevant, Material Evidence.-"Generally speaking, 
a subpoena duces tecum may be used to compel the production of any 
proper documentary evidence, such as books, papers, documents, ac
counts, and the like, which is desired for the proof of an alleged fact 
relevant to the issue before the Court or office issuing the subpoena, 
provided that the evidence 1.vhich it is thus sought to be obtained is 
competent, 1•elevant, and material." 97 C.J.S. ~ 25 Witnesses, at 381-
382 (1957) (Emphasis supplied). Items de~anded do not become 
competent, relevant, and material merely because they are included jn 
a committee subpoena. If there is no test of the worthiness and rele
vance of the materials subpoenaed, then the subpoena power may be 
used to conduct a "fishing expedition" tha,t could seriously breach 
the independence of the Executive Branch. 

6. Discovery.-"A subpoena duces teawm may not be used for the 
purpose of discovery, either to ascertain the existence of documentary 
evidence, or to pry into the case of the prosecution." United States v. 
Oarter, 15 F.R.D. 367, 369 (D.C. 1954). It can certainly be argued 
that some of the items demanded in the Committee's eight subpoenas 
were included therein principally as a means of discovering other 
evidence. 

In view of the strength and number of arguments the President 
might have raised to quash or limit the Committee's subpoenas, it is 
not surprising- that the Committee avoided court review. However, 
inasmuch as court review was not only avoided but also specifically 
rejected, it is unseemly for the Committee to insist that the President's 
non-compliance "\as "without lawful cause or excuse." 

D 

An impeachment inquiry-the Grand Inquest of the Nation-is 
an extraordinary political process. Though quasi-judicial in nature, 
impeachment is inevitably a political undertaking in which the leading 
actors are political figures. As a consequence, it is vitally important 
that impeachment proceedings be fair, both in fact and in appearance, 
so that they merit the confidence of the American people. 

The impeachment of a President of the United States on the 
grounds stated in Article III is fundamentally unfair in fact and 
highly political in appearance. To impeach a President and thereby 
attempt to overturn the mandate of the American people on grounds 
as suspect and insubstantial as these, would, in any circumstances, 
engender distrust and jeopardize the legitimacy of the entire impeach
ment proceedings. 

The House must assure the integrity of its impeachment process. 
But this does not mean that the House must uphold the Committee's 
action on Article III in order to preserve its constitutional preroga-
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tives. The House always had and always will have the option of 
seeking enforcement of its subpoenas in court. Subpoenas from a House 
Committee in an impeachment inquiry are entitled to great respect, 
and we can safely assume that the courts would require the production 
of at least as much evidence as could be obtained by a party in a court 
proceeding. 

For all these reasons, Article III should not be approved as grounds 
fot· impeaching the President of the United States. 

HAROLD v. FROEHLICH. 
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ADDITIONAL SUPPLEMENTAL VIEWS OF MR. LATTA 

Article I charges Richard Nixon with obstruction of justice in con
nection with the ,vatergate affair. Obstruction of justice is a federal 
crime under Title 18 of the United States Code, Sections 1503 and 1510, 
punishable by a fine of not more than $5,000 or · risonment for not 
more than five years, or both. On the sixth day o March, 1974, then 
President Nixon, in answer to a question at a news conference as to 
whether or not he considered an obstruction of justice to be an impeach
able offense, replied, "the crime of obstruction of justice is a serious 
crime and would be an impeachable offense." 1 

Paragraph 4 of Article I charges Richard Nixon with "interfering 
or endeavoring to interfere with the conduct of investigations by the 
Department of Justice of the United States, the Federal Bureau of 
Investigation, the Office of Watergate Special Prosecution Force, and 
Congressional Committees." 

Paragraph 6 of Article I charges Richard Nixon with ''endeavoring 
to misuse the Central Intelligence Agency, an agency of the United 
States." 

On August 5, 1974, then President Nixon admitted that he had given 
certain incomplete and erroneous information to his staff, his attorney, 
and to the House Judiciary Committee and, thereupon, released tran
scripts showing that he in fact had used the Central Intelligence Agen
cy to thwart the investigation by the Federal Bureau of Investigation 
of the Watergate break-in as early as six days a:fter_it had occt~rred, to 
wit, on June 23, 1972. By so doing, the then President was m effect 
admittinO' to the charges of obstruction o:f justice as contained in Para• 
graphs l'and 6 o:f Article I. This admission coupl~d wit~ M~. Nixon's 
own statement of March 6, 1974, that an obstruction of Justice would 
be an impeachable offense would have been sufficient evidence to ca~ise 
me to vote affirmatively on these two Paragraphs. However, at the t1~e 
the vote was taken in the .Judiciary Committee in this matter, this 
evidence o:f direct presidential invoJvement had not been revealed and 
was not before us. 

DELBERT L. LATTA. 

1 "Presidential Statements," 71, 73. 
(525) 
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CIA 
CRP 

DNC 
FBI 
FCRP 

GAO 
GSA 
ICC 
IRS 
ITT 
0MB 
01\IBE 
RNC 
SEC 
SSC 

ABBREVL\ TIO KS 
Central Intelligence Agency 
3/71-9/71 Citizens for the Re-election of the President 
9/71-1978 Committee for the Re-election of the President 
Democratic National Committee 
Federal Bureau of Investigation 
10/71-2/72 Finance Committee for the Re-election of President Nixon 
2/72-4/72 Finance Committee for the Re-election of the President 
4/72-present Finance Committee to Re-elect the President 
General Accounting Ofl:kt> 
General Serviees Administration 
International Controls Corporation 
Internal Revenue Service 
International Telephone and Telegraph Corporation 
Office of Management and Budget 
Office of Minority Business Enterprise (Department of Commerce) 
Republican National Committee 
Securities and Exchange Commission 
Senate Select Committee on Presidential Campaign Activities 

(526) 
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1. Book I, 34-35 _______________ _ 

Book 1 _________________ _ 

Book IL ________________ , 

Book IIJ _______________ _ 

Book JV ________________ _ 

Book V _________________ _ 

Book VI ________________ _ 

Book VII _______________ _ 

Book VIII ______________ _ 
Book IX ________________ _ 

Book X-----------------· 

Book XL _______________ _ 
Book XJL ______________ _ 

2. WHT 586--------------------

3. HJCT 85--------------------

4. Butterfield testimony, 1 HJC 
9-10. 
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15/73, 24--25. 

8. President's Submission, Book I, 
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Book I------------------

SOURCE 

House Judiciary Committee, "Statement of 
Information," Books I-XII. 

Events Prior to the Watergate Break-In 
December 2, 1971-June 17, 1972 

Events l'ollowing the Watergate Break-In 
June 17, 1972-February 9, 1973 

Events lPollowing the Watergate Break-In 
June 20, 1972-1\farch 22, 1973 

Events Following the Watergate Break-In 
JI.larch 22, 1973-April 30, 1973 
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Political Contributions by Milk Producers 
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"Submission of Recorded Presidential Con
versations to the Committee on the Judi
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President Richard Nixon, April 30, 1974.'' 

House Judiciary Committee, "Transcripts 
of Eight Recorded Presidential Conver
sations." 

House Judiciary Committee, "Testimony of 
Witnesses." Books 1-3. 

Series of memoranda prepared by Gordon 
Strachan for H. R. Haldeman in 1971 and 
1972 and submitted to the House Judi
ciary Committee by President Nixon. 

House Judiciary Committee, "Background 
Memorandum : White House Staff and 
President Nixon's Campaign Organiza
tions." 

House Judiciary Committee, "Presidential 
Statements on the Watergate Break-In 
and Its Investigation.'' 

Counsel for the President, Statement of In
formation Submitted on Behalf of Presi
dent Nixon, Books I-IV. 

Events Following the Watergate Break-in 
June 19, 1972-March 1, 1974 
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